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TO  THE 

Hon.    ALEXANDER    PORTER, 

late  one  of  the  judges  of  the  supreme  court  of  louisiana. 

Dear  Sir: 

To  yoii,  at  whose  suggestion  this  work  was  undertaken^  I  beg 
leave  to  inscribe  it,  as  a  testimonial  of  public  worth  and  private 
friendship. 

The  rolls  of  Louisiana  have  now  borne  your  name  since  1812. 
At  the  age  of  five-and-twenty  your  genius  and  patriotism  placed  you 
in  the  front  rank  of  the  Convention  which  formed  the  Constitution 
of  Louisiana,  and  enabled  you  to  contribute  mainly  to  impart  to  that 
instrument  the  conservative  vigor  which  has  already  enabled  us  to 
resist  many  unwise  changes. 

While  you  were  a  member  of  the  Legislature,  and  since,  you  pro- 
jected and  caused  to  be  adopted  many  beneficial  statutes. 

You  thence  rapidly  rose  to  the  companionship  of  Mathews  and  of 
Martin,  on  the  bench  of  the  Supreme  Court  of  Louisiana,  and  in 
that  position  developed  a  grasp  of  thought,  a  fuhiess  of  research,  and 
a  felicity  of  judgment,  (I  would  refer  particularly  to  the  conflicts  of 
home  and  foreign  laws,  subjects  before  that  time  rarely  discussed  in 
the  English  language,)  the  results  of  which,  accumulating  through 
the  course  of  thirteen  years  of  duty  on  the  bench,  remain  (with  few 
exceptibns)  the  guiding  lights  of  the  Court. 

When,  at  length,  exhausted  by  a  rather  more  than  equal  share  of 
I  judicial  labors,  you  withdrew  from  the  bench,  it  was  to  accept  a  seat 

in  the  Senate  of  the  United  States,  a  body  then  (1834)  crowded  with 
b  illustrious  men. 

This  long  and  honorable  career  of  public  service  gives  you  a  claim 
to  the  dedication  of  a  compilation  which  records  so  much  of  your 
labors. 

That  the  retirement  which  is  now  devoted  to  the  extension  of  the 
arts  of  agriculture,  and  the  dissemination  of  the  blessings  of  social 
life,  may  be  long  and  peaceful,  is  the  wish  of 
Your  most  obedient  servant, 

J.  BURTON  HARRISON. 
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PREFACE 


The  present  work,  which  claims  the  humble  name  of  a  compila- 
tion, is  the  product  of  the  leisure  of  a  couple  of  years,  in  which  the 
Editor  was  deeply  impressed  with  the  necessity  of  republishing,  in  a 
convenient  form,  the  cases  determined  in  Louisiana  from  1809  to 
1830,  a  period  comprising  the  sway  of  the  Spanish  law,  its  modifica- 
tion by  the  two  (more  or  less)  French  systems  of  1808  and  1825,  and 
its  total  repeal  in  1828,  through  which  period  the  foundations  of  our 
law  were  thoroughly  explored  and  established.  The  original  pub- 
lication of  the  eminent  reporter,  Judge  Martin,  had  now  become 
scarce,  its  compass  of  twenty  volumes  was  immense,  its  cost  neces- 
sarily considerable,  and  its  most  valuable  parts  were  thought  to  be 
overlaid,  in  some  cases,  by  arguments  of  counsel,  reported  by  the 
self-love  of  advocates  with  all  the  diffuseness  of  extempore  speeches. 
It  was  believed  that  one,  whose  discrimination  and  whose  faithful- 
ness could  be  relied  on,  might  be  trusted  to  do  for  these  standard 
volumes,  what  the  industry  of  Mr.  Peters  has  done  for  the  volumes 
of  Dallas,  Cranch  and  Wheaton,  and  by  a  condensation  of  twenty 
volumes  into  four^  might  perpetuate,  without  sensible  injury  to  the 
cases,  all  the  benefits  of  a  work  so  essential  to  every  student,  coun- 
sellor and  judge  in  Louisiana,  and  so  much  demanded  by  the  jurists 
of  other  states. 

The  Editor  has,  therefore,  undertaken  this  work,  with  a  conscien- 
tious resolution  to  comprise  in  his  account  of  the  cases,  the  genuine 
spirit  of  every  case,  to  give  those  opinions  of  the  court  wherein  any 
doctrine  of  whatever  value  is  thrown  out,  in  the  very  words  of  the 
court; — he  decided  to  venture,  however,  to  condense  many  simple 
cases,  with  the  most  sententious  brevity,  but  if  possible  without  di- 
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minishing  or  obscuring  the  sense;  to  allude  by  a  single  line  to  the 
cases  of  mere  fact,  and  occasionally  to  treat  very  cursorily  some  even 
labored  cases  which,  since  they  were  argued,  have  become  the  com- 
mon law  of  all  countries  exercising  trade. 

As  for  the  arguments  of  counsel,  he  deems  the  body  of  Martin's 
reports  an  honorable  and  safe  repository  for  them,  and  sufficiently 
accessible  too:  they  can  be  consulted  hereafter  either  in  public  libraries 
or  on  the  shelves  of  our  elders,  whether  for  doctrine  or  for  eloquence. 
To  the  nearly  unerring  oracles  of  Mazureau,  the  sweet  philosophy 
of  Workman,  the  learning  of  Moreau,  the  practised  logic  of  Liver- 
more,  the  Editor  acknowledges  his  homage;  and,  to  the  matchless 
ingenuity  of  Livingston,  always  re-heard  but  rarely  re-judged^  pos- 
terity will  turn  with  delight.  The  citations  of  authorities  are  almost 
invariably  repeated  by  the  court,  in  its  decisions,  and  need  not  often 
be  sought  in  the  briefs. 

In  the  first  twelve  volumes,  which  have  been  comprised  under  the 
name  of  Old  Series,  the  pruning  hook  has  been  pretty  freely  employ- 
ed: the  Editor  stands  deferentially  before  the  bench  and  the  bar, 
while  he  submits  to  them  the  results  of  so  much  manifest  temerity  in 
one  so  inexperienced.  The  last  eight  volumes,  or  Martin's  New 
Series,  have  admitted  of  less  reduction:  the  original  reports  in  these 
contained  hardly  any  thing  more  than  the  opinions  of  the  court;  the 
liberty,  therefore,  taken  with  them,  will  not  much  impair  their  value 
as  faithful  reports  of  cases,  in  the  eye  of  the  most  scrupulous. 

He  solicits  of  his  brethren  the  exercise  of  their  candor  and  forbear- 
ance. He  prays  that  no  critic  will  pass  the  rigid  judgment,  that  it 
is  impossible  to  build  argument  or  judgment  with  entire  safety,  on 
any  report  of  an  adjudged  case,  except  on  the, detailed  repetition 
of  all  the  facts,  arguments  pro  and  contra^  and  the  decree  balanced 
upon  all  the  circumstances.  Such  may  be  indeed  the  truth,  but  in 
such  case  the  literal  record  is  your  only  guide:  but,  at  least,  Martin's 
original  report  is  always  within  reach.  The  world,  it  must  be  consi- 
dered too,  is  becoming  crowded  with  valuable  books,  and  Providence 
permits  that  not  Vesey  and  Wheaton  only,  but  that  Martin  shall 
shrink  to  his  essence,  and  make  room  for  new  aspirants  to  oiu*  shelves. 
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In  respect  of  the  notes,  the  Editor  has  sedulously  avoided  the  temp- 
tation to  crowd  the  foot  of  the  page  with  references  to  cases  from 
other  states  or  countries,  which  are  so  readily  found  in  the  hundred 
indices  and  manuals,  French  and  English.  He  renounces  all  claim 
to  a  show  of  research;  he  did  not  choose  to  take  this  medium  of 
exposing  to  his  brethren  the  scanty  results  of  some  short  years,  per- 
haps not  idly  spent  He  meant  to  offer  this  as  a  faithful  collection 
of  the  jurisprudence  des  arriis  of  I^uisiana  up  to  1830:  the  notes, 
therefore,  comprise  only  brief  references  to  the  prior  or  subsequent 
Louisiana  cases,  wherein  the  doctrhie  in  question  at  any  time  is  con- 
firmed, contradicted  or  extended,  together  with  any  changes  by  legis- 
lation; and  thus  the  work  may  be  termed,  the  Louisiana  cases  com- 
pared with  themselves.  Many  errors,  omissions  and  inadvertences, 
proceeding  from  sheer  ignorance,  unacquaintance  with  the  business 
of  book-making  and  haste  will  be  perceived,  and  will  be  sincerely 
repented  of  by  the  Bklitor,  the  reader  may  well  believe. 

For  greater  lucidness  of  reference  than  has  been  yet  furnished  in 
I^uisiana,  it  is  intended  to  postpone  all  indices  of  matter  to  the  end 
of  the  work. 

It  is  due  to  the  Editor's  brother-in-law,  Mr.  William  F.  Brand,  to 
state  that  one  half  share  in  this  condensation,  as  far  as  the  close  of 
the  twelfth  volume  of  Martin's  Reports,  is  the  product  of  his  labor. 
Commencing  it  jointly  with  the  Editor,  while  he  wsls  a  rising  member 
of  our  profession,  his  zeal  quickened  the  tardiness  and  his  accuracy 
of  execution  rebuked  the  occasional  slovenliness  of  the  Editor.  After 
closing  the  twelfth  volume  he  retired  from  the  work,  and  having 
chosen  to  leave  the  bar  for  the  church,  he  is  now  acquiring  the  lore 
of  his  sacred  calling,  and  preparing  to  give  to  Louisiana  the  first 
example  (it  is  believed)  of  one  of  her  native  sons  ministering  at  her 
altars. 

If  this  condensation  should  be  the  means  of  introducing  to  complete 
familiarity  among  our  own  lawyers,  and  to  a  more  extended  acquaint- 
ance among  jurists  of  other  countries,  the  judgments  of  Lewis  and 
Derbigny,  the  records  which  manifest  the  instinct  of  equity  so  singu- 
larly belonging  to  Mathews,  the  polished  learning  of  continental 
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UDited  ^'  to  the  large,  round-about  sense"  of  the  common  law  jurists 
shown  in  tlie  brief  summaries  of  M artin,  and  the  animated  and  suc- 
cessful search  of  truth  in  the  decrees  of  Porter,  the  Editor  will  be 
sufficiently  compensated  for  the  negative  credit  of  publishing  a  book 
which  asserts  not  one  spark  of  originality  for  its  Author. 
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NOTICE. 

The  first  and  second  Tolnmes  of  Judge  Martin's  Reports,  issoed  under  the 
name  of  Orleans  7}erm  EtporU^  embrace  the  decisions  of  the  Saperior  Court  of  the 
Territory,  and  of  that  of  the  State  of  Louisiana,  from  the  autumn  of  1809  to  the 
autumn  of  1812,  when  the  latter  tribunal  finished  its  temporary  existence  derived 
from  the  schedule  of  the  constitution,  and  was  superseded  by  the  Supreme  Court 
of  the  State  of  Louisiana.  The  work  of  Judge  Martin  was,  from  the  beginning, 
a  private  undertaking,  but  it  assumed  a  serious  and  systematic  appearance  only  in 
the  third  volume  which  begins  the  decisions  of  the  Supreme  Court.  The  cases  in 
the  first  and  second  volumes  are  mostly  fragments  and  brief  statements  of  results: 
considering  too,  as  the  venerable  reporter  himself  declared  in  his  preface  to  the  first 
volume,  that  by  reason  of  a  single  judge  constituting  a  quorum  of  the  Superior 
Court,  and  of  the  fact,  that  many  of  the  cases  were  decided  by  one  judge,  while  a 
number  of  foreign  laws  were  to  be  compared  and  examined,  (a  task  rendered  more 
arduous  from  the  scarcity  of  the  works  of  foreign  jurists  at  that  time,}  it  is  mani- 
fest, that  the  decisions  of  the  Superior  Court  can  hardly  be  treasured  up  as  those 
of  such  a  court  of  dernier  resort  as  form  the  rule  for  every  future  case,  and  become 
the  law  of  the  land.  The  editor  has,  therefore,  not  thought  it  needful  to  give  from 
those  volumes  more  than  brief  abstracts  of  the  cases,  except  in  the  instance  of  a 
few  choice  decisions. 


IN  the  beginning  of  the  Fall  Term,  1809,  the  Judges 
of  the  Territory  of  Orleans  were 

George  Mathews, 

Joshua  Lewis,  and 

John  Thompson. 

In  February,  1810,  Judge  Thompson  died,  and  on 
the  21st  of  March  following, 

■ 

Francois-Xayier  Martin, 

Then  a  judge  of  the  Mississippi  Territory,  was  appoint- 
ed in  his  stead. 


CASES 


ARGUED   AND   DETERMINED 


IN  THE 


Sit^nrUitr  eontt  <if  tue  Etvxitotti  (C  atle«n». 


FALL  TERM,  1809.— FIRST  DISTRICT. 


Dewees  v.  Morgan.    I.  1. 

• 

IN  this  case  the  Court,  Lewis,  J.,  alone,  gave  the  following  con- 
struction of  the  article  80,  p.  358  of  the  Civil  Code: 

If  a  slave  at  the  time  of  the  sale  be  a  leper,  mad  or  epileptic,  the 
redhibitory  action  accrues  immediately,  and  the  vendee  is  not  bound 
to  attempt  the  cure  of  the  disease  which  is  presumed  incurable.  It 
is  the  same  with  regard  to  such  other  infirmities  as  may  be  considered 
as  incurable,  and  render  the  slave  unfit  for  any  service,  particularly 
for  the  one  for  which  he  is  intended — such  as  a  confirmed  rheuma* 
tism,  the  gravel,  a  broken  arm,  in  the  case  of  a  negro  intended  to  be 
employed  in  a  blacksmith  shop.  But  if  the  disorder  be  such,  as  from 
its  nature  will  yield  to  medicine  in  a  reasonable  time,  as  a  fever  or 
the  like,  the  redhibitory  action  does  not  accrue  to  the  vendee  on  his 
discovering  it,  unless  the  vendor  knew  the  situation  of  the  slave;  but 
if  the  slave  die  of  that  malady,  without  the  fault  or  neglect  of  the 
vendee,  the  action  will  attach.  For  the  injury  to  him  would  be  the 
same  as  if  the  malady  had  been  one  of  those  which  are  inciurable,  and 
this  will  bring  the  case  within  the  73d  art.  p.  358  of  the  Civil  Code  : 
that  if  a  thing  perish  by  reason  of  some  inherent  vice  existing  at  the 


2  SUPERIOR  COURT. 

time  of  sale,  the  vendor  is  liable  to  restore  the  price  as  soon  as  the 
loss  is  ascertained 

J,  Brown,  for  plaintiff, 

^.  HenneUj  for  defendant 


Caisergues  v.  Dujaireau.     L  7. 

THIS  was  a  case  of  a  mortgage  for  the  sum  of  eighteen  thousand 
seven  himdred  dollars,  in  which  the  interest  was  included  and  made 
part  of  the  principal,  and  computed  at  twelve  per  cent 

Alexander  J  for  defendant,  urged  that  the  mortgage  was  void  for 
usury,  under  the  laws  of  the  Recopilacion  of  Castille. 

E.  MazureaUj  for  plaintiff^  maintained  the  following  points: 

I.  Usurious  contracts  are  said  to  be  void  in  the  Spanish  law;  but 
this  relates  to  the  interest  only;  and  as  to  the  principal,  execution  is 
ordered  for  it,  notwithstanding  the  disposition  of  the  Recopilacion — 
because  as  to  what  is  divisible  utile  per  inutile  non  vitiatur.  2 
Febrero  de  Escr.  n.  32.  37. 

II.  Interest  according  to  the  usage  of  commerce  is  lawful — it  varies 
according  to  time  and  circumstances.  S  Martinez  145,  n.  44.  Also 
the  lender  may  take  interest  according  to  circumstances,  of  risk,  &c. 

III.  The  borrower  is  denounced  by  the  law  of  Spain  as  well  as 
the  lender,  and  cannot  claim  the  forfeiture  of  the  principal.  Curia 
Phil.  352.  n.  40.     5  Partida,  1.  31.  tit  11. 

By  the  Court,  Lewis,  J.,  alone.  There  appear  to  be  two  kinds  of 
interest,  known  to  the  laws  of  Spain,  viz:  judicial  and  conventional. 
I  understand  judicial  interest  to  be  a  certain  rate  of  interest,  esta- 
blished and  declared  by  a  general  law  of  the  country,  to  be  com- 
puted from  the  time  of  the  judicial  demand  in  all  cases  in  which  no 
express  stipulation  has  been  made.  By  conventional  interest,  I  un- 
derstand a  certain  rate  of  interest  agreed  upon  by  the  parties,  which 
may  be  more  or  less  than  the  rate  established  by  the  general  law  of 
the  country,  according  to  the  custom  and  usage  of  particular  places, 
which  is  always  regulated  according  to  the  relative  value  of  the  sum 
loaned  and  the  profits  arising  from  the  use.  As  the  law  of  Spain, 
which  is  to  form  the  rule  of  decision  in  this  case,  recognises  two 
kinds  of  interest,  it  would  be  absurd  to  suppose  that  both  were  to  be 
computed  at  one  and  the  same  rate.    The  commerce  of  that  monarchy 
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being  confined  to  a  few  places,  the  general  established  interest  of  the 
country  would  not  give  the  same  relative  proportion  of  gain  to  the 
lender  and  borrower  in  every  town;  because,  in  commercial  parts,  the 
borrower  often  makes  fifty  per  cent,  and  more  on  the  sum  loaned, 
and  the  lender  receives  but  five,  and  in  other  parts  that  are  not  com- 
mercial five  per  cent,  would  not  be  more  than  a  relative  premium. 
It  is  for  this  reason,  I  conclude,  that  the  laws  of  Spain  have  permitted 
the  general  rate  of  interest  to  be  departed  from  by  special  agreement, 
as  advantages  resulting  from  the  use  of  the  circulating  medium  in  par- 
ticular places  may  enhance  its  value.  Usury  is  forbidden  in  Spain, 
and  I  know  no  other  interpretation  to  give  to  that  word  than  the 
taking  a  greater  rate  of  interest  upon  a  loan  than  is  fixed  by  positive 
law,  or  established  by  permitted  usage.  The  quantum  of  interest  is 
claimed  by  plaintiff  on  the  ground  of  a  special  agreement,  which  to 
be  usurious  must  exceed  the  customary  rate  of  interest  at  the  time  it 
was  made.  Let,  therefore,  a  jury  be  impanelled  to  ascertain  that 
fact.  The  jury  foimd  the  commercial  interest,  at  the  time  of  the  loan, 
was,  according  to  usage,  twelve  per  cent.  Two  per  cent,  per  annum 
were  accordingly  deducted.* 


Miner  v.  The  Bank  of  Louisiana.     I.  12. 

ACTION  to  recover  the  amount  of  a  bank  note,  the  lower  part  of 
which  was  torn  or  worn  so  that  the  signatures  of  the  president  and 
cashier  were  missing. 

Tbe  Court,  Mathews,  J.,  and  Lewis,  J.,  said:  If  a  bank  note  were 
fairly  to  go  into  circulation  without  any  signature,  would  not  the  cor- 
poration be  bound?  However,  it  is  unnecessary  to  determine  this 
point  in  this  case.  It  is  in  evidence  that  a  number  of  notes  of  the 
amount,  tenor  and  date  of  that  which  is  the  subject  of  this  suit,  were 
put  afloat  by  the  bank— that  the  parts  of  the  note  which  remain  are 
genuine,  and  we  are  to  infor,  that  the  remainder  which  is  destroyed 
was  equally  so,  unless  we  suppose  that  which  cannot  be  presumed, 
that  the  clerks  of  the  bank  have  contrived  to  defraud  the  corporation. 

Judgment  for  plaintiff. 

*  See  this  case  discuased,  in  Herman  y.  Sprigg,  iii.  N.  S.  191,  and  oondemned  for 
allowing  interest,  but  approved  for  decreeing  the  principal  to  the  lender. 

1* 
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Saul  V.  AUier.     I.  2L 

BAIL  not  demandable  on  penal  statutes,  by  the  practice. 


Mann  &  Bernard  v.  Hunt  &  Smith.     I.  22. 

PERSONS  applying  for  a  commission  required  by  the  practice  to 
disclose  the  facts  intended  to  be  proved. 


Orleans  Navigation  Company  v.  The  Mayor,  Aldermen 
and  Inhabitants  of  the  City  of  New  Orleans.     I.  23. 

DEFENDANT  in  injunction  not  bound  to  answer  on  oath,  and 
cannot  take  advantage  of  his  voluntary  affidavit. 


FALL  TERM,  1809. 


Smith  V.  Dimcan  &  Jackson.     I.  25. 


A  PRIVATE  debt  cannot  be  set-off  against  a  partnership  claim. 


W.  W.  Woolsey  v.  Cenas.     L  26. 

BY  the  Court,  Lewis,  J.,  alone:  Held  that  a  consignor  cannot, 
simply  by  the  biU  of  lading,  vest  the  property  shipped  in  the  con- 
signee, unless  the  will  of  the  latter  concur  in  the  acquisition  of  it. 
TTiis  property  did  not  vest  in  plaintiff  as  there  was  no  antecedent 
debt  existing,  no  consideration  paid  and  no  privity  in  the  action  be- 
tween him  and  the  consignor,  to  whose  proposition  he  was  not  bound 
to  accede,  and  at  whose  risk  the  property  remained. 


Duncan  v.  Toung.     I.  33. 


NOTICE  on  a  protested  bill. 


SUPERIOR  COURT. 


Brown  v.  Fort  &  Giraud,     I.  34. 

CONSIDERATION  of  a  note  inquired  into:  holder  treated  as 
original  payee,  he  having  received  it  from  the  makers. 


St.  Marc  v.  La  Chapella  Sc  Harrison.     I.  36. 

SHIP  owners  liable  for  all  damages  where  occasioned  by  a  master 
who  is  also  part  owner. 


Debora  v.  Coffin  and  Wife.     I.  40. 

BY  the  Court,  Lewis,  J.,  alone.  The  plaintiff  is  a  Spaniard,  and 
the  defendants  are  French  emigrants  from  the  Island  of  Cuba,  forced 
away  by  the  government.  A  proclamation  of  the  Spanish  govern- 
ment, compelling  the  French  to  leave  the  island,  has  directed  their 
property  to  be  confiscated,  and  ordered  the  payment  of  Spanish  cre- 
ditors out  of  its  proceeds.  It  is  agreed,  that  the  defendants  had  pro- 
perty confiscated  to  more  than  a  sufficient  amount  to  satisfy  their 
Spanish  creditors.  It  is,  therefore,  considered  that,  as  the  govern- 
ment has  by  its  act  pointed  out  the  mode  in  which  the  Spanish  cre- 
ditor should  be  paid,  that  mode  should  be  first  resorted  to,  before  he 
should  pursue  the  debtor  in  this  country.  This  principle  is  conso- 
nant to  equity,  justice  and  humanity. 


FALL  TERM,  1809. 


Sandry  v.  Lynch.     I.  57. 

THE  Court,  Lewis,  J.,  alone,  heldy  that  where  a  vessel  is  char- 
tered to  go  from  one  port  to  another,  and  back  with  a  return  cargo 
upon  a  distinct  freight  for  the  outward  and  homeward  voyage,  and 
the  voyage  be  broken,  the  shipper  is  accountable  for  one  moiety  only 
as  regards  the  outward  voyage.  The  amount  of  freight  agreed  upon, 
in  this  case,  for  the  outward  and  homeward  voyage,  was  an  entire 
sum,  and  the  only  difficulty  is  in  ascertaining  the  amount  of  tlie  out- 
ward voyage.  There  seems  no  other  standard  for  ascertaining  that 
moiety,  which  corresponds  to  the  outward  voyage,  than  to  allow  one 
foiuth  of  the  freight  agreed  upon  for  the  whole  voyage — which  is 
adjudged. 


Packwood  v.  Foelckell.     I.  60. 

BAIL  discharged,  in  case  of  defendant  who  contracted  a  debt  prior 
to  insolvency,  and  subsequently  assumed  to  pay  it. 


Parish  v.  Syndics  of  Phillips.     I.  6 1 . 

A  FRAUDULENT  mortgage  held  void  in  the  hands  of  assignees 
with  notice.     (Case  adjourned,  L  97.) 

It  being  ui'ged  by  plaintiflf,  that  the  acts  of  Woolsey  the  mort- 
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gagee  left  the  creditors  in  as  safe  a  situation  as  they  were  in  during 
the  continuance  of  the  partnership,  and  the  mortgage  was  solvent, 
the  court  said,  Lewis,  J.,  that  it  is  much  more  advantageous  for  the 
creditors  to  have  their  debt  paid  out  of  the  property  of  their  debtor 
here,  than  to  be  compelled  to  look  for  Woolsey  out  of  the  Territory. 
A  party  to  a  contract,  cannot  be  suffered  to  render  the  situation  of  the 
other  harder.       ^ 


Folk  and  Others  v.  Solis.     I.  64. 

BAIL  taken  in  an  action  of  libel  on  plaintiff's  affidavit,  not  being 
founded  on  injury  to  or  detention  of  property,  discharged.  See 
act  regulating  practice  of  Superior  Court,  1805,  chap.  26^  §  12. 


W.  P.  Meeker's  Assignee  v.  S.  P.  Meeker.     I.  68. 

■ 

BAIL  discharged,  affiant  deriving  all  his  knowledge  from  plain- 
tiff. 


FALL  TERM,  1809, 


Meeker  v.  His  Creditors.     I.  68. 

QUERE.  Whether  a  cessio  bonorum  can  be  made  in  this  country 
by  a  bankrupt  after  having  obtained  his  certificate  in  England? 
Lswis,  J.y  alone. 


Mercier's  Ad'x  v.  Sarpy's  Ad'x.     I.  71. 

ASSIGN  ATS  being  the  currency  of  France  during  the  dealings  of 
the  intestates,  the  depreciation  shall  not  affect  the  party  here. 
Lewis,  J.,  alone. 


Segur  V.  His  Creditors.     I.  75. 

DEBTOR  in  his  concordat  with  his  creditors  had  promised  to  pay 
them  les  iniirils  usiles,  and  they  claimed  ten  per  cent,  as  customary. 
Held,  this  convention  is  too  vague  and  uncertain  to  fix  upon  any 
other  rate  than  the  general  one  settled  by  law.  See  I.  7,  Caisergues 
V.  Dujarreau.    Calculated  at  five  per  cent. 

Lewis,  J.,  alone. 
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D'Argy  v.  Godefroi.     I.  76. 

WRITINGS  not  signed,  upon  loose  papers,  which  tend  to  oblige 
the  person  who  has  written  them,  though  found  in  the  hands  of  those 
towards  whom  the  obligation  was  intended  to  be  contracted,  are  no 
evidence  against  such  person  that  the  obligation  has  really  been  con- 
tracted, and  they  pass  for  simple  projects  not  executed.  2  Pothier, 
196. 

Lewis,  J.,  alone. 


Pitot  et  ah  V.  Elmes  et  ah     I.  79. 

SEQUESTRATION  creates  no  lien  as  attachments  do. 
Lewis,  J.  • 


Trouard  v.  Beauregard.     I.  80. 

HE  who  bespeaks  work  for  another  is  a  good  witness. 
Lewis,  J. 
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SPRING  TERM,  1810.— FIRST  DISTRICT. 


Moreau  v.  Duncan.     I.  99. 

Quere.  Whether  plaintiflPs  attorney  was  liable  to  pay  the  tax  on 
the  suit  laid  by  the  act  of  1809,  c.  7?  (II.  47,  decided  in  the  nega- 
tive.) 


The  Territory  v.  Thierry.     I.  101. 

WHEN  the  contempt  is  of  such  a  nature,  that  when  the  fact  is 
once  acknowledged,  the  Court  cannot  receive  any  further  informa- 
tion by  interrogatories  than  it  is  already  possessed  of,  defendant  may 
be  admitted  to  make  such  simple  acknowledgment  without  answer- 
ing interrogatories.  % 


Vol.  1.—2 
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Territory  v.  Nugent.     I.  103. 

SURETY  for  good  behavior  may  be  exacted  in  case  of  a  libel. 
Continuance  refused  because  of  suspicious  circumstances,  though 
affidavit  sufficiently  strong.  The  truth  of  a  libel  not  admissible  in 
evidence.     (Same  case  adjourned,  I.  169.) 

The  words  Territory  of  Orleans^  First  District^  are  in  the  mar- 
gin of  the  indictment,  and  the  offence  is  stated  to  have  been  com- 
mitted in  the  City  of  New  Orleans,  but  the  words  in  the  district 
aforesaid  are  not  added:  this  held  fatal  upon  motion  in  arrest  of  judg- 
ment. 

Martin,  J.,  alone. 


Weeks  «.  Trask.     I.  117. 


IF  affidavit  do  not  charge  specific  sum  due,  bail  cannot  be  de- 
manded. 


Blanc  et  ah  v.  The  Mayor  &c.  of  New  Orleans.     I.  120. 

THE  Court,  M abtik,  J.  alone,  granted  an  injunction  on  the  de- 
fendants, restraining  them  from  collecting  a  toll  of  two  dollars  on 
every  boat,  &c.  for  whose  passage  it  shall  be  necessary  to  open  the 
portcullis  on  the  bayou  St  John  under  their  ordinance.  The  Court 
inclined  to  think  that  the  laying  of  this  toll  could  not  be  justified  by 
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[Anonymous.] 

the  6th  section  of  the  act  of  incorporation,  which  authorises  the 
Mayor  and  City  Council  to  levy  taxes  on  real  and  personal  property 
"  situated  within  the  limits  of  the  city,"  for  the  boats  now  to  be  levied 
on  are  not  property  situated  within  the  limits  of  New  Orleans — 
the  word  situated  implying  some  degree  of  permanence.  Also,  that 
this  imposition  was  equivalent  to  a  tonnage  duty,  being  a  duty  on 
shipping  J  and  so  against  the  constitution  of  the  United  States.  Fur- 
ther, that  though  corporations,  the  charters  of  which  are  silent  as  to 
the  right  of  laying  taxes,  must  have  that  right  as  incident  to  their 
incorporation,  yet  where  the  power  of  raising  money  is  expressly 
granted,  it  may  be  limited,  either  positively  by  exclusion  of  certain 
articles  from  taxation,  or  negatively  by  specification,  which  excludes 
from  it  objects  not  specified. 


Dormenon's  Case  omitted.     I.  139  and  IL  30d« 


Anonymous.     I.  133. 

DIFFERENCE  of  opinion  between  the  judges,  Lewis  and  Mab- 
TIN,  whether  sale  under  order  of  seizure  should  be  as  under  fi.fa. 
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Mitchell  r.  Comjns.     I.  133. 

A  SALE  in  a  nocaiy's  oif.ce  is  doc  a  sale  in  market  orert  under 
the  Code- 
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FALL  TERM,  1810.— THIRD  DISTRICT. 


Detoumion  v.  Dormenon.     I.  137. 

A  DISTURBANCE  of  a  parish  judge,  while  acting  as  sheriflf  or 
auctioneer,  is  not  a  contempt  of  his  judicial  authority. 
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FALL  TERM,  1810.— FIRST  DISTRICT. 


Territory  v.  Benoit.     I.  142. 

AFTER  indictment  found  for  murder,  bail  denied. 


Hudson  V.  Grieve.     I.  143. 

WHERE  suit  was  removed  by  consent  from  Parish  Court  before 
any  decision  thereon,  parish  judge  not  allowed  to  appear  as  counsel 
in  this  court,  under  act  of  1808,  c.  30,  sect  8,  especially  by  the  French 
text.  Laws  in  this  territory  being  passed  in  both  languages,  form 
two  originals  of  same  validity,  and  must  be  construed  together.  Pa- 
rish judge  being  excluded  by  the  French  text,  is  as  much  excluded 
as  if  by  both. 
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Larat  v.  Carlier.     I.  144. 


CONTINUANCE  will  be  granted,  though  the  other  party  offer 
to  admit  that  the  witness  would  swear  to  a  certain  fact. 


Territory  v.  Ross.     1. 146. 

THE  validity  of  the  act  of  this  territory,  punishing  the  counter- 
feiting of  notes  of  the  Bank  of  the  U.  S.  is  not  impaired  by  the  act 
of  Congress. 


Andre  v.  Bienvenu.     I.  148. 

NAME  of  witness  and  nature  of  evidence  must  be  stated  in  order 
to  obtain  new  trial. 
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3Iacartj  v.  Bagnieres.     L  148. 

WHERE  vendor  of  a  slave  stipulated  that  he  should  not  be  liable 
lor  the  vice  of  runnin?  awav.  while  tl:e  slave  was  in  fact,  to  his 
knowlfirds'e,  adiic'cd  to  that  vice,  a  circani<:ance  which  was  not 
commoDicated  to  the  vendee,  vend  jt  remains  Lable.  The  redhibitory 
defect  must  have  been  excluded  bona  Jidt. 


Newcombe  r.  Skip  with.     I.  151. 

THE  village  of  Montesano,  near  Baton  Rouge,  is  within  the  Uni- 
ted States:  it  suffices  for  the  Court,  that  the  new  territory  on  the 
eastern  bank  of  the  Mississippi  has  been  dt  facto  annexed  to  the 
general  domain  by  the  sovereign.  It  is  also  embraced  within  the 
limits  of  this  territory  by  act  of  Congress.    7  Laws  U.  S.  1 12. 


Brown's  Case.     I.  1 58. 

ORDER  granted  by  one  of  the  judges,  at  chambers,  for  a  stay  of 
proceedings  against  the  petitioner,  rescinded  by  the  Court  upon  affi- 
davit of  positive  fraud  and  dishonesty;  the  voluntary  surrender  is  a 
benefit  which  the  law  grants  to  the  honest  but  unfortunate  debtor. 
Civ.  Code,  194,  art.  107. 
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Debon,  Curator  of  Morgan,  v.  Bache  et  al.    I.  160  and 

240. 

THIS  was  not  a  payment  in  the  ordinary  course  of  business,  but 
aXransfer  of  property,  uncalled  for  by  defendants,  who,  though  they 
pressed  for  payment,  appeared  to  have  no  notice  of  their  debtor's 
circumstances  until  the  receipt  of  the  instrument  intended  to  vest  the 
property  in  them,  and  so  cannot  be  presumed  to  have  solicited  the 
assignment  This,  therefore,  was  a  deliberate  disposal  of  property, 
after  iiasolvency,  with  a  view  of  giving  the  transferees  an  undue 
advantage  over  the  other  creditors,  and  is  consequently  a  fraud  on 
them,  and  void. 


Bourcier  et  ah  v.  Schooner  Ann.     I.  165. 

PROVISIONS,  furnished  a  vessel,  declared  to  constitute  a  privi- 
leged debt  on  the  vessel  itself,  in  the  Curia  Phillippica,  lib.  2,  cap. 
12,  art.  25,  and  the  privilege  thus  created  may  not  be  said  to  be 
destroyed  by  the  departure  of  the  vessel. 


Aston  V.  Morgan.     I.  175. 

AMENDMENT  allowed  to  petition  after  issue  joined  and  cause 
marked  for  hearing.     (I.  205.)    New  answer  after  amendment. 
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Ad61e  V.  Beauregard.     I.  183. 

PERSONS  of  color  presumed  free,  as  they  may  have  descended 
from  Indians,  from  a  white  parent,  or  mulatto  parents  who  were  free. 
Negroes,  when  brought  to  this  country  being  generally  slaves,  are 
presumed  to  continue  so. 


Daublin  v.  Mayor  &c.  of  New  Orleans.     I.  183. 

HOUSES  built  in  the  streets  may  be  lawfully  demolished  by  the 
defendants.  Obstructions  upon  lands  belonging  to  the  corporation, 
as  their  private  property,  must,  on  the  other  hand,  be  removed  by 
suit. 


Whetton  v.  Townsend.     I.  188. 

ARREST  before  debt  is  payable  not  permitted. 
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Barret  v.  Bail  of  Lewis.     I.  189. 

TIME  given  to  the  bail,  on  proof  of  collusion  between  plaintiflF 
and  a  creditor  of  the  principal  in  another  state. 


Elmes  V.  Estevan.     L  1 93. 

THE  order  on  a  cessio  bonorum  stops  all  proceedings  as  well 
against  the  person,  as  the  general  estate,  or  those  in  rem. 


Baker  v.  Hunt  et  ah     I.  1 94. 

AFFIDAVIT  of  debt,  by  a  person  who  has  no  knowledge  of  it  but 
what  he  derives  from  plaintiff,  bad. 
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Monro  v.  Owners  of  Ship  Baltic.  .  I.  1 95. 

THE  receipt  of  the  goods  by  the  consignee,  without  any  .objection 
made,  is  conclusive  evidence  of  his  being  satisfied  that  they  are  in 
the  condition  in  which  they  were  to  be  delivered. 
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SPRING  TERM,  1811.— SECOND  DISTRICT. 


Lewis  V.  Andrews.     I.  197. 

COUNSEL  for  plaintiff  produced  defendant's  power  of  attorney 
and  moved  that  the  court  might  on  proof  of  it  order  judgment  to  be 
entered.  By  the  Court,  M  artin,  J.,  alone.  It  cannot  be  done.  The 
proof  of  the  execution  of  the  power  is  a  matter  of  fact  which  is  pro- 
perly triable  by  a  jury.  Defendant,  having  had  no  opportunity,  has 
not  waived  his  right  thereto. 


Porche's  Heirs  v*  Poydras.     I.  198. 

BY  the  Court,  Mathews,  J.,  alone.  Parties  cunnot  give  evidence 
in  any  suit,  except  by  answer  to  interrogatories  under  the  act  of  1805, 
c.  6,  which  virtually  repeals  all  rules  relating  to  the  decisory  oath. 
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Magdeleine  v.  Mayor.     I,  200. 

PLAINTIFF  demanSs  an  account  of  certain  property  left  to  her 
children,  by  the  will  of  George  Olivar  their  natural  father,  claiming 
to  be  by  law  and  by  the  will,  tutrix  of  her  said  children,  and  the^  only 
person  entitled  to  administer  their  property.  Defendant  claimed  to 
be  tutoi:  under  appointment  of  the  civil  commandant  of  Point 
Coupee,  in  the  month  of  November  1804.  The  Court  said,  it  is  very 
doubtful,  whether  at  that  time,  any  other  tribunal  than  the  Superior 
Court  sitting  at  New  Orleans  was  competent  to  appoint  to  the  office 
which  the  Spanish  laws  call  a  dative  tutor,  which  is  not  to  be  given 
when  there  exists  a  testamentary  or  legitimate  tutor.  The  appoint- 
ment of  the  civil  commandant  is  void. 
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SPRING  TERM,  1811.— FIRST  DISTRICT. 


Durnford  v*  Clark.     I.  202. 

PLAINTIFF  objecting  to  defendant's  cross-examining  his  witness 
on  a  new  point:  objection  ovemileA 


Taylor  &  Hood  v.  Morgan.     I.  204. 

PLAINTIFF  in  the  petition  prayed  that  the  defendant  might 
answer  whether  he  had  not  received  the  goods,  for  the  amount  of 
which  suit  was  brought,  accompanied  by  an  invoice  in  which  he  was 
charged  therewith  as  a  purchaser.  The  defendant  answered  in  the 
aflirmative,  but  added  that  he  had  given  no  order  therefor,  and  that 
the  goods  were  shipped  by  the  order,  and  for  account  of  a  third  per- 
son. Plaintiff  moved  to  strike  out  the  latter  part  of  the  answer  as 
not  called  for.  The  court  overruled  the  motion.  Cited  Kilpatrick 
fy  Thrujfpv.  Love^  •Smbler^s  Reports,  589.* 

«  « 

•  See  ReAd  o.  Bailey,  ii  60. 
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Bobinson  v.  Drury.    I.  206. 

DEFENDANT  by  answering  waives  irregularity  of  attachment 


David  V.  Heam.     I.  207. 

DEFENDANT  making  cession^  pendente  litCj  the  plaintiff  cannot 
proceed  to  judgment 


Territory  v.  Barran.     1. 208. 

Indictment  for  forgery.  Bellachasse,  whose  signature  as  the 
first  endorser  was  charged  to  have  been  forged,  was  offered  as  a  wit- 
ness on  the  part  of  the  territory.  He  had  no  release  from  the  sub- 
sequent endorser.  He  was  objected  to  by  counsel  for  prisoner,  and 
it  was  urged  that  he  could  not  be  sworn  without  violating  the  rules 
of  evidence  of  the  common  law/which,  by  33d  sect  of  the  act  of 
1805,  c.  50,  form  the  rule  here  in  criminal  cases.  The  court  decided 
that  by  the  general  principle  of  the  common  law,  inadmissibility  of 
witnesses  on  account  of  interest  is  confined  to  cases  in  which  the 
verdict  may  be  given  in  evidence  in  a  suit  brought  for  or  against  the 
witness.  The  exception  which  excludes  those  from  testifying  whose 
names  are  charged  to  be  forged,  is  bottomed  on  decisions  all  of  which 
appear  made  since  the  statute  of  Elizabeth.  It  does  not  appear  that 
the  exception  existed  at  common  law.  The  courts  of  Massachusetts 
and  Pennsylvania  support  this  opinion.    Witness  allowed  to  testify. 
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4  • 


Peretz  vl  Peretz  et  al.     I.  ^l  9. 


SPANISH  law  gives  a  joint  suit  against  maker  and  endorser. 


Territory  v.  McFarlane.     I.  221. 

THE  caption  not  a  part  of  the  indictment.'     Vi  et  armis  hot 
necessary  in  an  indictment  for  murder. 


Stackhouse  et  cU.  v.  Foley's  Syndics.     I.  228. 

VENDOR  who  sells  for  a  note  retains  his  lien  in  case  of  bank- 
ruptcy, but  loses  it  if  the  goods  sold  be  altered,  as  wine  by  mixture. 


28  SUPERIOR  court: 


Segur  V.  Syndics  of  SL  Maxent.     I.  331. 

GOVERNOR  GAYOSO'S  decision  in  1798  in  resuming  certain 
ground  formerly  reserved  to  the  king,  and  causing  a  line  to  be  drawn 
to  comprehend  it,  parallel  to  the  last  squares  of  the  city  of  New  Or- 
leans, wasrthe  exercise  of  the  only  legitimate  authority  at  the  time, 
though  liable  to  the  revision  of  the  sovereign. 


tJrquhart  v.  Robinson.     I.  236. 

AN  invoice  accompanying  the  goods  is  no  evidence  against  the 
master  of  the  ship.  • 


Ramozay  et  al.  v.  The  Mayor,  fee,  of  New  Oi^Jeans. 

I.  241. 

Q  UERE,  Whether  the  city  council  may  lawfully  withhold  a  license 
for  one  of  the  three  objects,  keeping  tavern,  billiard-tables  and  retail- 
ing liquors,  in  order  to  compel  the  applicant  to  take  one  for  the  other 
two  also  ? 
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Emerson  v.  Lozano.     I.  365. 

DEFENDANT  being  disabled  by  violent  sickness,  from  taking  a 
snspensive  appeal  in  time,  and  now  offering  to  pay  the  money  into 
court  to  axvait  the  decision  of  the  appeal  taken,  it  is  allowed  him  to 
do  so  and  suspend  the  execution.  ^ 


Syndics  of  Portas  v.  Paimboeuf.     I.  267. 

IT  is  no  ^art  of  the  duties  of  a  notary  as  such,  and  independent  of 
statutory  provision  in  any  state,  to  give  notice  in  case  of  protest;  and 
if  they  give  it  they  must  prove  the  fact,  like  all  other  witnesses  on 
oath. 


The  Orleans  Navigation  Company  v.  The  Mayor,  fee,  of 

New  Orleans.     I.  269. 

THE  Court,  Lewis  and  Martin,  diflfering  in  opgiion,  the  case 
was  continued.    (See  II.  10  and  214.) 
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Beauregard,  Executor,  v.  Fiernas  and  Wife.     I.  281. 

THE  law  2,  tit.  12,  part  5,  declares  null  all  contracts  of  suretyship 
entered  into  by  a  woman  for  any  other  than  her  husband.  The  law 
3,  tit  12,  part  5,  allows  a  woman  to  renounce  the  former,  but  it  re- 
quires that  she  be  made  acquainted  with  its  provisions.  The  law  61 
del  Toro  which  is  the  law  9,  HU  3,  lib,  5  of  the  Recopilacion  de 
Casiilla,  declares  void  any  contract  in  which  the  wife  binds  herself  m 
soltdum  with  her  husband,  or  becomes  his  surety  for  any  debt  of  his, 
unless  contracted  for  her  particular  benefit,  and  for  some  article  which 
he  was  not  bound  to  provide  for  lier.  This  last  law  has  no  clause 
allowing  a  renunciation  of  its  provisions,  but  it  seems  that  the  courts 
of  Spain  have  in  practice  construed  it  to  admit  it.  But  the  uniform 
opinion  of  every  Spanish  writer  is,  that  the  instrument  in  such  case 
must  be  clothed  with  all  the  formalities  required  in  cases  where  she 
binds  herself  for  another.  In  all  cases  of  suretyship  the  laws  in  favor 
of  women  must  be  specially  renounced.  This  seems  to  have  been 
the  first  decision  on  this  matter  since  the  American  occupsrtion. 


*  Denis  v.  Leclerc.     I.  297.  • 

A  letter  is  an  object  of  property,  which  still  continuee  to  a  certain  degree  in  the  writer 
after  it  ia  received  by  hia-correapondent;  the  right  of  pabliahing  it  remaina  ezcluaive^ 
in  the  writer  until  he  abandons  it,  and  at  hia  death  paaaea  to  his  representatives. 

ATTACHMENT  for  contempt  The  original  petition  stated  that 
the  defendant  having,  6y  improper  means,  obtaiped  a  letter,  written 
by  the  plaintijflf  to  a  third  person,  was  preparing  to  publish  it,,  with 
indecent  commentaries:  and  prayed  for  an  injunction  staying  the 
publication,  which  was  granted  as  to  the  letter. 

On  the  following  day,  the  defendant  filed  his  answer  to  which  was 
annexed  a  copy  of  the  letter,  denying  that  he  obtained  it  through 
improper  means,  and  averring  that  it  had  been  sent  to  him,  by  the 
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person  to  whom  it  waS  directed.  The  court  thought  it  proper  to 
sustain  the  injunction  till  the  hearing. 

The  defendant,  a  few  days  after  this  decision,  inserted  an  adver- 
tisement in  a  newspaper,  inviting  all  persons,  who  might  be  desirous 
to  see  the  letter,  to  go  to  the  clerk's  office,  where  a  copy  was  an- 
nexed to  his  answer,  or  come  to  his  printing  office,  where  one  was 
stuck  up  for  public  inspection. 

On  an  affidavit  «of  these  facts,  the  plaintiff  moved  for  and  obtained 
process  of  attachment  for  a  contempt  of  the  authority  of  the  court, 

Sid  a  disobedience  to  the  injunction:  on  the  return  of  the  process, 
e  defendant  admitted  the  publication  of  the  advertisement,  but 
denied  tYigX  any  copy,  or  the  original  of  the  letter  was  stuck  up  in 
his  office:  and  a  witness  who  was  introduced  and  examined  viva 
vocsj  by  consent,  deposed,  that  he  had  called  at  the  office  for  a  sight 
of  the  letter,  and  was  taken  into  a  private  room,  where  it  was  shown 
to  Jiim,  with  an  injunction  of  secrecy,  and  that,  to  his  knowledge^ 
anotllbr  person  had  been  indulged  with  the  reading  of  it. 

The  case  was  argued  by  Jiiexanderj  Depeyster  and  Smithy  for 
t])p  plaintiff;  and  J/or^/and  Wilson  for  the  defendant.  Mr.  Blavgue, 
a  lay  gentleman,  was,  with  the  consent  of  the  bar,  permitted  by*the 
court  to  speak  on  that  side. 

By  the  Court,  Martin,  J.,  alone.  Although  it  has  been  deemed 
improper,  upon  this  motion,  to  allow  the  discussion  of  the  propriety 
of  granting  the  injunction,  that  having  been  gone  into  at  large  on  the 
motion  to  dissolve  it,  I  believe  it  advisable  to  detail  the  principles 
which  influenced  the  court  in  declining  to  dissolve  it  before  the  final 
hiring,  as  these  principles  have  been,  for  purposes  not  necessary  to 
be  now  examined,  industriously  and  egregiously  misrepresented. 

The  injunction  was  claimed  and  the  dissolution  of  it  resisted  op  the 
ground, 

1.  That  a  letter  is  an  object  of  property. 

2.  That,  after  the  person  to  whom  it  is  directed  receives  it,  the 
property  of  the  writer  still  continu0s  in  it,  to  a  certain  degree.  The 
former  having  only  therein  a  joint  property  with  the  latter. 

3.  That  the  right  of  publishing  it  remains  exclusively  in  the 
writer,  until  he  abandons*  it,  and  at  bis  death  passes  to  his  represen- 
tatives. * 

4.  That  the  property  of  the  writer  may  be  violated,  by  multiply- 
ing copies  of,  or  suffering  the  letter  to  be  used  contrary  to  his  pre- 
sumed intention. 

I.  A  letter  is  an  object  of  property. 

There  is  nothing  that  a  man  may  so  emphatically  call  his  own,  or 
more  incapable  of  being  mistaken,  than  his  ideas  thrown  upon  paper, 
his  literary  works.    4  Burrows  2345,  Millar  v.  Taylor. 

According  to  the  laws  of  France,  a  letter  is  recognised  as  a  chattel, 
which  may  be  the  object  of  Taffceny.  An  action  lies,  and  even  a  cri- 
minal prosecution  may  be  instituted,  against  a  person  who,  having 
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undertaken  to  carry  a  letter,  violates  his  trust  and  detains  it.  Ily  a 
action  en  justice,  et  mime  on  peut  prendre  la  vote  extraordinaire^ 
contre  eelui  qui  sleiant  chargl  de  porter  une  lettre^  ne  s^est  point 
acquit/^  de  son  message  et  la  retient,  3  Collection  de  Jurispru* 
(fence,  312.  • 

At  Rome,  an  unfaithful  messenger,  detaining  a  letter,  was  prose- 
cuted as  for  forgfery.  Nuntius  non  res  tituens  liter  as  ei,  cum.  man- 
datum  restituere  susceperit^  incidit.  in  crimen  falsi,  Bartolus  in 
lege  Titib  36,  n.  3. 

In  the  United  States,  by  an  act  of  Congress,  it  is  made  penal  to 
print  the  manuscript  of  another,  and  the  property  of  the  writer  is 
secured  from  invasion.     1  Laws  U.  S.  118.  ^     . 

This  act  is  expressly  extended  and  declared  to  be  in  force  and 
effect  in  this  territory.    7  Laws  U.  S.  117. 

XL  The  second  proposition  was  expressly  recognised  by  Lord 
Hardwicke,  in  the  case  of  Pope  v.  Curl,  in  which  the  plaintiff  com- 
plaining, that  the  defendant  was  about  publishing  letters  whi#i  he» 
the  plaintiff,  had  written  to  several  persons,  obtained  an  injunction  to 
stay  the  publication.  *  m        ^ 

The  Lord  Chancellor  holding  that  "  the  receiver  of  a  letter  has  at 
most  a  joint  property  with  the  writer  and  the  possession  does  not 
give  liim  a  license  to  publish  it."  To  l^ie  authority  of  this  decision, 
invoked  by  the  plaintiff,  the  defendant  has  objected  that  the  British 
Chancellor  onjy  spoke  of  letters,  as  objects  of  literary  value,  written 
for  the  purpose  of  raising  money  by  a  sale:  but  the  plaintiff's  counsel 
has  drawn  the  attention  of  the  court  to  the  latter  part  of  the  case, 
from  which  it  appears  that  the  letters  which  Curl  was  about  to  pub- 
lish, were  only  letters  on  particular  sutjecis  and  inquiries  about 
the  health  of  friends.  2  Atkins,  341.  Foiled  in  this  way,  the  de- 
fendant has  insisted,  that  from  the  reputation  of  Pope,  an  illustrious 
writer,  even  letters  of  this  kind  might  .be  considered  as  valuable,  as 
those  of  ordinary  persons  on  scientific  subjects:  and  that  the  case  of 
Pope  V,  Curl  is  a  solitary  one,  which  must  not  be  made  to  control 
others  out  of  its  species,  and  the  present  plaintiff,  although  a  lawyer, 
being  no  author,  (the  letter  being  clearly  written  without  a  view  to 
publication,)  cannot  identify  himself  with  the  plaintiff  in  the  case 
cited.  This  objection  has  been  met  by  tl^e  production  of  a  case  in 
which  Lord  A^ly  extended  the  same  principle  to  letters  written  by 
Lord  Chesterfield,  a  nobleman  from  whose  pen  nothing  had  yet  been 
given  to  the  world,  but  some  parliamentary  speeches.    Ambler,  737. 

On  this  second  proposition,  therefore,  the  court  could  not  help 
saying,  (without  binding  itself,  as  to  the  final  opinion  it  will  have  to 
pronounce  on  the  hearing,)  that  the  person  to  whom  the  plaintiff  di- 
rected his  letter,  had  not  the  right  of  publishing  it,  and  consequently, 
the  present  defendant  could  not  derive  it  from  her:  notwithstanding, 
the  letter  was  not  written  with  a  view  to  profit,  nor  by  a  person 
whose  employment  it  was  to  write  for«that  purpose. 

in.  The  third  point  made  by  the  plaintiff's  counsel  is,  that  the 
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right  of  publishing  a  letter  remains  exclusively  in  the  writer,  till  he 
abandons  it,  and  if  not  abandoned,  passes  at  his  death  to  his  repre- 
sentatives. This  proposition  is  so  natural  a  corollary  of  the  proceed- 
ing, that  it  is  only  with  a  view  to  show  that  the  court  has  attentively 
weighed  every  thing  in  this  case,  that  the  trouble  is  taken  of  stating 
it 

It  flows  from  a  principle  established  in  the  case  of  Millar  v.  Taylor, 
viz:  a  partial  disposition  by  the  true  proprietor  of  a  thing,  is  not  to 
be  carried  beyond  the  intent  and  measure  of  the  proprietor's  assent 
and  appropriation  in  that  behalf,  whether  it  be  the  case  of  borrowing, 
hiring,  or  any  other  kind  of  contract ,or  bailment.  In  the  application 
of  this  principle  to  the  present  case,  the  plaintiff  contends  that  the 
letter  was  sent,  for  the  sole  purpose  of  being  perused  by  the  person 
to  whom  it  was  directed,  and  therefore  any  other  use  of  it,  being 
contrary  to,  and  beyond  the  intent  and  measure  of  his  assent  and 
appropriation,  is  tortuous  and  illegal,  and  the  court  ought  to  restrain 
it. 

For.this  purpose,  the  case  of  the  Executors  of  Lord  Chesterfield  v. 
Stanhope  et  AL  is  invoked.  .  Ambler,  737.  It  differs  but  little  from 
that  of  Pope  v.  Curl,  which  it  strongly  confirms  The  EarJ  had  had 
a  natural  son,  of  whom  the  defendant  Stanhope,  was  the  widow,  and 
at  whose  death  she  became  possessed  of  a  number  of  fetters  written 
to  him  by  the  Earl,  on  education  and  politics;  ^me  of  which  con- 
tained characters  of  persons  in  office.  The  lady,  sometime  after  her 
widowhood,  mentioned  the  letters  to  the  Earl,  and  expressed  her 
belief,  that  if  published,  they  would  form  a  valuable  system  of  educa* 
tion.  His  Lordship  answered,  '<  Why,  that  is  true,  but  there  is  too 
much  Latin  in  them,''  and  did  not  express  any  disapprobation  of  the 
publication.  Shortly  after,,he  requested  her  to  restore  to  him  the 
letters  containing  the  characters,  declaring,  upon  his  word  and  honor^ 
that  he  desired  them  only  with  an  intent  to  bum  or  destroy  them. 
She  carried,  accordingly,  all  the  letters  to  hiuL  He  took  out  those 
which  contained  the  characters,  repeated  his- assurance  on  his  word 
and  honor,  that  he  meant  to  bum  or  destroy  them,  and  told  her  she 
might  keep  thB  rest.  After  his  death,  she  contracted  with  Dodsley, 
the  other  defendant,  for  an  edition  of  them.  On  the  application  of 
the  executors  of  the  late  lord,  an  injunction  was  issued  to  stay  the 
publication.  The  defendants  insisted  on  the  presumed  assent  of  the 
deceased.  The  plaintifis  contended,  that  a  person  has  no  right  to 
print  or  publish  letters  which  he  receives,  without  the  consent  of  the 
correspondent  who  wrote  them:  that  his  property  in  the  letter  does 
not  extend  so  far,  and  if  it  did  mischievous  consequences  would  foU 
low  in  abundance  of  cases — that  the  consent  of  the  Earl  was  neces* 
sary,  or  that  of  his  executors  after  his  death — ^that  his  taking  the  cha-* 
racters  and  leaving  the  other  letters  in  her  hands,  was  no  evidence  of 
his  consent  to  their  being  printed.  Of  this  opinion  was  the  Chancel* 
lor,  Lord  Ap^ly. 

It  is  observable  that  the  permission  to  publish  might,  perhaps,  have 
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been  correctly  inferred,  from  the  want  of  any  actual  objection,  on  the 
part  of  the  writer,  when  informed  by  one  of  the  defendants,  that  she 
thought  of  a  publication  of  his  letters — from  the  strong  and  repeated 
asseverations,  under  the  word  and  honor  of  the  peer,  that  the  letters 
containing  the  characters  were  taken  for  the  sole  purpose  of  being 
destroyed.  For  those  asseverations  can  only  be  accounted  for,  by 
being  considered  as  evidence  of  the  lord's  intention,  to  repel  the 
idea  that  the  characters  were  desired  to  be  returned,  with  a  view  to 
any  profit  to  be  derived  from  them,  which  would  unnecessarily 
diminish  that  which  the  lady  might  promise  to  herself  from  the  pub- 
lication hinted  at. 

In  this  case,  the  Chancellor  recognised  the  principle,  established  by 
Lord  Hardwicke,  as  the  ground  of  several  decrees  made  since,  in  the 
cases  of  Mr.  Webb,  Mr.  Foster  and  others.  According  to  this  prin- 
ciple, the  right  of  publishing  a  letter  belongs  exclusively  to  the  writer: 
the  receiver  has  not  such  interest  in  it,  as  will  enable  him  to  prevent 
its  publication.  For  Lord  Hardwicke  continued  the  injunction  as  to 
the  letters  written  by  Pope,  but  refused  to  continue  it  as  to  those 
written  to  him. 

The  p^sent  case  has  been  endeavored  to  be  distinguished  from 
those  cited  in  regard, to  the  nature  of  the  attempt — ^not  to  print  a  let- 
ter, with  a  view  of  appropriating  to  one's  self  the  profit  of  the  sale, 
and  thus  depriving,  the  writer  of  the  benefit  secured  to  him  by  law, 
under  the  denomination  of  copy  right;  but  with  the  sole  view  of 
disclosing  the  writer's  secrets  and  wounding  his  feelings.  A  defend- 
ant is  not  to  be  enjoined  from  doing  an  act,  on  account  of  the  benefit 
which  he  expects  to  derive  therefrom,  but  on  account  of  the  injury 
which  it  ma;^  occasion  to  the  plaintifi*.  Here  the  plaintiff*  complains 
that  his  property  is  about  to  be  violated.  Can  the  defendant  iQesist 
the  claim  of  the  plaintiff*,  by  saying,  true  it  is,  I  am  about  violating 
your  property,  but  I  seek  not  thereby  any  pecuniary  benefit;  nor  any 
advantage,  but  the  gratuitous  pleasure  of  working  an  injury?  In 
foro  legiSj  the  measure  of  relief  or  damage  must  be  the  same,  whether 
any  advantage  be  contemplated  by  the  wrongdoer  or  not — while,  in 
foro  conscientisBy  his  turpitude  is  surely  the  greater,  if  none  be 
expected.  If  a  man  is  to  be  enjoined  to  print  my  fetters,  when  he 
expects  thereby  to  support  his  family,  a  fortiori,  when  his  only  view 
is  to  do  me  harm. 

The  case  is  attempted  farther  to  be  distinguished,  because  the  sub- 
ject  of  the  injunction  is  one  single  letter,  which  cannot  be  said  to 
constitute  a  literary  work.  The  defendant's  counsel  have  quoted  no 
case  in  support  of  the  distinction^  and  the  court  has  not  been  able  to 
recollect  any.  Would  the  judges  who  granted  the  injunctions  in  the 
cases  in  Ambler  and  Atkins  have  permitted  the  letters  to  be  printed 
singly?  and  if  they  had  been  thus  given  to  the  world,  how  could  the 
collection  of  them  have  been  prevented? 

The  plaintiff"  having  established,  as  far  as  the  authorities  on  which 
he  relies  are  entitled  to  respect,  his  right  to  the  injunction,  the  defen- 
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dant^s  counsel  has  replied,  that  the  decisions  of  foreign  judges  ought 
not  to  be  considered  as  binding  on  the  conscience  of  this  court.  This 
is  not  pretended:  but  the  court  cannot  help  considering  the  opinions 
of  the  British  judges,  as  those  of  men  of  great  learning  and  integrity. 
It  is  not  their  opinion  to  which  the  court  gives  its  assent,  but  the 
arguments  and  reasons  on  which  it  is  grounded.  In  the  cases  under 
consideration,  the  British  court  grounded  its  decisions  upou  a  prin- 
ciple of  the  common  law  and  a  statute  of  Great  Britain. 

The  common  law  principle  is  this:  A  partial  disposition  of  a 
thing  is  not  to  be  carried  beyond  the  intent  and  measure  of  the 
proprietor's  assent  and  appropriation,  in  that  behalf  In  describ- 
ing the  act,  we  have  here  only  an  extended  translation  of  the  defini- 
tion of  larceny  by  the  Roman  lawyers:  Contrectatio  rei  aliensBy 
invito  domino  cttjus  ilia  fuit,  a  diversion  of  the  thing  of  another, 
contrary  to  the  will  of  him  to  whom  it  belongs. 

If  upon  this  axiom  Lord  Hardwicke  held  that  Curl's  attempt  to 
publish  Pope's  letters  ought  to  be  restrained,  because  Pope  by  send- 
ing those  letters  to  his  friends,  had  made  a  partial  disposition  of 
them  only,  wKich  Curl  was  carrying  beyond  the  intent  and  measure 
of  Pope^s  assent  and  appropriation^  in  that  behalf:  deciding  on 
the  civil  law  principle,  this  court  must  determine  that  the  present 
defendant  ought  to  be  enjoined,  because  he  is  endeavoring  to  make 
a  diversion  of  the  thing  of  another  j  contrary  to  the  will  of  him  to 
whom  it  belongs. 

If  in  construing  a  British  statute,  made  in  the  reign  of  Queen  Anne, 
for  the  protection  of  literary  property,  the  same  judge  held  that  a  let- 
ter was  a  literary  work,  against  the  invasion  of  which  protection 
was  to  be  extended,  why  should  not  an  American  judge,  construing 
an  act  of  congress  in  pari  materia^  extend  the  same  benefit  to  his 
fellow  citizens,  and  hold  that  a  letter  is  a  manuscript,  within  the 
meaniug  of  the  act  of  congress? 

In  acceding  to  the  determinations  quoted,  this  court  keeps  within 
the  boundaries  of  its  legitimate  powers:  to  disregard  them  would  be 
to  overleap  those  bounds  and  destroy  the  ancient  landmarks.  And 
the  wise  man  has  said:  overleap  not  the  ancient  bounds  which  thy 
&thers  have  placed:  ne  transgrediaris  t ermines  antiques  quosposu- 
erunt  patres  tui.    Prov.  2. 

Lastly,  it  is  made  a  subject  of  complaint  that  the  injunction  granted 
to  the  plaintiff  prohibits  the  printing  and  publishing — while,  m  the 
cases  quoted,  the  courtonly  prohibited  the /?rm/m^,  without  restrain- 
ing the  defendants  from  publishing  the  contents  of  the  letters,  by 
other  means  than  that  of  the  press.  Neither  the  statute  of  Anne,  nor 
the  act  of  congress,  would  authorise  the  extension  of  the  injunction 
so  far  as  has  been  done  in  the  present  case,  in  Great  Britain  or  the 
United  States.  But  the  court  has  believed  that,  in  supporting  his 
last  proposition,  the  present  plaintiff  has  nearly  shown  that  he  was 
entitled  to  this  extension. 

IV.  This  proposition  is,  that  the  property  of  the  writer  of  a  letter 
Vol.  L 


36  SUPERIOR  COURT. 

[Denis  v.  Leclerc] 

may  be  violated,  by  multiplying  the  copies  of  it,  or  suffering  it  to  be 
used  contrary  to  his  will. 

As  we  are  examining  the  question,  in  regard  to  a  violation  of  pro- 
perty by  a  tortious  use  of  a  letter,  otherwise  than  by  the  press,  the 
argument  needs  not  to  be  extended  to  the  consequences  of  a  multi- 
plication of  the  copies. 

The  plaintiff  says  the  laws  of  his  country  protect  his  correspon- 
dence; and  although  this  court  will  give  damages,  in  case  of  its 
abuse,  yet  he  needs  not  wait  till  the  commission  of  the  trespass,  but 
may  solicit  the  aid  of  the  judges  to  avert  it.  The  prevention  of  mis- 
chief, which  should  be  one  of  the  principal  objects  of  every  system 
of  jurisprudence,  constitutes  a  very  important  branch  of  the  jiurisdic- 
tion  of  this  court. 

For  this  purpose,  the  counsel  endeavors  to  show  that  the  law  so 
much  abhors  the  violation  of  a  man*s  correspondence,  that  it  prefers 
a  failure  of  justice:  and  the  position  is  supported  by  the  following 
authorities. 

Pigeau, speaking  of  written  evidence,  observes  that,  "Writings, 
which  were  intended  to  remain  secret,  cannot  be  used — as  a  confes- 
sion. Neither  could  be  offered  a  letter  written  with  mystery  and 
confidence:  the  person,  who  received  it,  could  not  lawfully  reveal 
the  secrets  with  which  he  was  intrusted — nor  an  intercepted  letter: 
he,  who  resorts  to  such  expedients  in  order  to  procure  testimony, 
ought  to  be  punished;  for  it  is  a  crime  to  disturb  sfich  correspond 
dence,  which  all  nations  agree  in  considering  as  sacredJ*^  1  Pro- 
cedure du  Chatelet,  225.  This  author  considers  the  disclosure  of  the 
contents  of  a  confidential  communication,  and  the  interception  of  a 
letter  as  acts  of  the  same  kind,  which  ought  to  be  punished. 

"There  are  cases,"  says  Denisart,  verbo  lettres  missives,  "in 
which  the  person,  to  whom  letters  are  directed,  cannot  bring  them  to 
light  without  crime;  especially  when  they  are  written  with  mystery 
and  contain  confidential  things.  The  crime  is  still  greater,  when  the 
secret  of  a  letter  is  unveiled  with  the  only  design  of  doing  an  injury 
to  the  writer,  who  thought  he  might  open  his  heart,  without  any 
apprehension  of  that  being  revealed,  which  he  was  writing  for  a 
fnerd  only,  and  which  he  wished  to  remain  concealed  from  the  rest 
of  the  world.  The  court,  in  such  cases,  has  uniformly  ordered  that 
the  letter  should  be  restored  to  the  writer,  whatever  relation  it  might 
hav6  to  the  object  in  dispute.  //  n^est  pus  tovjours  permis  de  se 
servir  des  lettres  missives  dans  les  affaires;  il  est  des  cos  oil  celui 
d  qui  elles  sont  6criteSf  nepeut  les  mettre  aujour  sans  crime j  sur* 
tout  lorsqu*elles  ont  6t6  Scrites  avec  mystlre^  et  qu^elles  renferment 
des  confidences.  Le  crime  est  encore  plus  grand,  lorsqu^on  divoile 
le  secret  d^une  lettre,  dans  Punique  but  de  /aire  injure  h  celui  qui 
en  est  PauteuryCt  qui  a  cru  pouvoir  ouvrir  son  cosur^sans  craindre 
de  voir  reviler  ce  qu^il  n^icrivait  que  pour  un  ami,  et  ce  qu^ilvoU" 
lait  n^itre  s6  depersonne.  La  justice  dans  ces  sortes  cPoccasionfa 
toujours  ordonnS  que  les  lettres  missives  seraient  renduesy  quelque 
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relation  qu^eliespussent  avoir  a  V affaire.     Son  motif  a  iiS  que  le 
dipot  du  secret  ay  ant  ite  vio/i,  on  ne  devait  y  avoir  auctm  igard. 

Cicero,  in  his  second  Phillippic,.in  M,  Antonium,  elegantly  inveighs 
against  a  person  who  had  shown  letters,  which  he  had  written  him. 
"  This  man,"  says  the  Prince  of  Roman  eloquence,  "  unskilled  in 
rhetoric  and  belles-lettres,  and  ignorant  of  good  manners,  has  pro- 
duced letters,  which  he  says  I  wrote  to  him.  Who,  having  the  least 
tincture  of  civility  or  decency,  on  a  misunderstanding  between  him- 
self and  his  friend,  ever  produced  or  read  publicly,  the  letters  he  had 
received  from  him  ?  What  is  this  but  to  destroy  the  very  Ufe  of 
society?  How  many  jokes  may  be  indulged  in,  in  a  letter,  which, 
when  openly  divulged,  are  improper!  How  many  serious  things 
proper  to  be  communicated  in  the  privacy  of  one's  correspondence, 
are  unfit  for  the  public  eye!.... I  thought  I  was  writing  to  a  citizen  and 
a  good  man,  not  to  a  villain  and  a  thief.''  Jit  etiam  titeras, 
quas  me  aibi  misisse  diceretj  recitavit,  homo  et  humanitatia  experSj 
et  vitas  communis  ignarus.  Quis  enim  unquam^  qui  pauUiim 
modo  honor  um  consuetudinem  nosset^  liter  as  adse  ab  amico  missaSf 
offensione  aliqua  inlerposita^  in  medium  protulit  palamque  red* 
tavit?  quid  est  aliud^  tollere  I  vita  vitas  societatemy  qudm  tollere 
amicoriim  colloquia  absentium?  qudm  multa  joca  solent  esse  in 
epistoliSy  quas  prolata  si  sint  inepta  esse  videantur?  qudm  multa 
seria,  neque  tamen  ullo  modo  divulganda?...,Quod  scribam  ad 
civemy  tamquam  ad  bonum  virum;  non  tanquam  ad  scleratum  et 

I^TRONEM. 

It  would  not  have  been  easy  for  the  plaintiffs  counsel,  in  the 
various  codes  from  which  the  jurisprudence  of  this  territory  draws  its 
maxims,  to  have  lighted  upon  authorities  more  decidedly  in  point 
The  letter,  it  is  insinuated,  is  not  written  on  a  scientific  subject:  it  was 
prepared  for  a  lady  to  whom  the  plaintiff  was  paying  his  addresses, 
and  relates  only  to  the  object  he  had  in  view.  Be  it  so:  we  are  then 
fairly  to  presume  it  written  in  "  mystery  and  confidence."  Then  the 
defendant  could  not  produce,  it  to  light  without  crime. 

He  has  not  alleged,  surely  he  has  not  enabled  us  to  believe,  that 
he  had  any  other  view  than  to  vex  the  plaintiff.  Then  his  <<  crime  is 
still  greater:  for  he  seeks  to  unveil  the  secret  of  a  letter,  with  the  only 
design  of  doing  an  injury  to  the  writer,  who  thought  he  might  open 
his  heart,  without  apprehension  of  that  being  revealed,  which  he 
was  writing  for  a  friend  only,  and  which  he  wished  to  remain  con- 
cealed from  the  rest  of  the  world." 

If  he  were  to  produce  such  a  letter  in  a  court  of  justice,  for  the 
discovery  of  truth,  and  the  attainment  of  his  legal  rights,  Denisart 
informs  us,  the  judge  would  indignantly  repel  the  hand  that  proffered 
it;  he  would  order  the  letter  to  be  restored  to  the  writer:  and  Pigeau 
adds,  the  attempt  should  be  punished;  <<  for  it  is  a  crime  to  disturb 
such  a  correspondence,  which  all  nations  agree  in  considering  as 
sacred." 

Is  it  possible  to  believe  that  the  law  should  respect  the  sacredness 
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of  a  man's  correspondence^  so  far  as  to  disallow  its  violation  for  a 
just  purpose,  the  discovery  of  truth  in  the  attainment  of  justice,  and 
yet  allow  the  same  violation  for. the  purpose  of  wanton  injury? 
Would  the  judge  who  would  thus  reject  a  confidential  letter,  and 
punish  the  person  who  presented  it  to  be  used  in  court,  patiently 
permit  the  same  individual  to  commit  it  to  the  press,  to  gratify  his 
malice  or  revenge? 

Such  is  the  law  of  France,  which  was  in  force  here,  on  the  arrival 
of  the  Spaniards.  Have  these,  have  the  Americans  Changed  it  in  this 
respect? 

It  is  not  pretended  that  the  Spanish  code  has  wrought  in  this 
respect,  any  change  in  the  jurisprudence  of  the  country:  but  the  de- 
fendant's counsel  has  contended  that,  although  a  man*s  correspon- 
dence was  thus  held  sacred  in  Rome,  and  is  yet  considered  so  in 
London,  Paris  and  Madrid,  it  must  be  otherwise  in  the  United 
States.  Their  constitution  has  virtually  repealed  all  the  provisions 
which  the  plaintiff  has  invoked,  by  proclaiming  the  freedom  of  the 
press. 

If  this  argument  could  avail  the  defendant,  this  pretended  procla- 
mation of  the  freedom  of  the  press  would  be  as  fatal  to  the  people  of 
these  states,  as  the  proclamation  of  the  freedom  of  the  negroes  to  the 
Hispaniola  planters. 

A  brother  may  correspond  with  his  brother,  and  grieve  with  him 
on  the  distresses  of  the  family,  occasioned  by  the  misconduct  of  their 
father,  and  devise  the  means  of  alleviating  the  consequences  of  it. 
With  secrecy  he  may  succeed;  but  if  a  gazetteer,  in  whose  hands 
accident  or  knavery  may  place  his  letter,  cannot  be  compelled  to 
respect  the  privacy  of  these  family  secrets,  the  writer  will  innocently 
incur  the  odium  of  the  conduct  of  the  younger  son  of  Noah. 

An  injured  wife  may  commit  to  paper,  for  the  information  of  a 
parent,  the  cause  of  family  disquietude;  if  the  dishonest  holder  of  a 
press  may  give  publicity  to  the  complaint,  adieu  to  all  her  hopes  of 
domestic  felicity. 

If  a  father  remonstrate  with  a  daughter  on  the  errors  of  her  con- 
duct, the  remedy  which  parental  fondness  and  solicitude  had  pre- 
pared may,  by  the  touch  of  a  knavish  printer,  be  turned  into  a  deadly 
poison. 

A  merchant  may  communicate  to  his  friend  the  danger  of  his  situ- 
ation, solicit  a  timely  relief,  which  will  certainly  avert  his  ruin;  the 
indiscretion  or  malice  of  the  messenger  may  plunge  him  in  the  abyss, 
from  which  secrecy  might  have  saved  him. 

The  constitution  of  the  United  States  does  not  contain  any  thing 
relating  to  the  liberty  of  the  press:  but  one  of  the  amendments  of  it, 
art.  3,  provides  that,  "  congress  shall  make  no  law — abridging  the 
freedom  of  speech  or  of  the  press." 

If  this  article  can  be  invoked  to  support  the  defendant,  in  the  right 
of  printing  the  work  of  another,  or  violating  the  secrets  of  his  corres- 
pondence, it  will  protect  the  propagation  of  any  slander  or  libel. 
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Neither  congress,  nor  the  circuit  court  of  the  United  States,  seem  to 
have  ever  considered  this  article  eis  susceptible  of  so  strange  a  con- 
struction. Congress  have  passed  an  act  to  punish  certain  Ubels  and 
we  have  seen  the  judges  of  the  Supreme  Court  of  the  United  States 
carrying  it  into  effect  on  the  circuit.  United  States  v.  Lyon,  in  Ver- 
mont; and  United  States  v.  Cooper,  in  Pennsylvania.  In  every  state 
actions  for  defamation  and  prosecutions  for  libels  are  daily  carried 
on;  and  this  court  has  overruled  the  objection,  in  the  case  of  Territory 
V,  Nugent,  ante^  112. 

Lastly,  the  subject  of  the  plaintiff's  suit  has  been  represented  as  too 
trifling  for  the  attention,  and  the  discussion  of  it.  as  incompatible  with 
the  gravity  of  the  coiirt. 

The  defendant,  however,  seems  to  have  attached  an  extraordinary 
degree  of  importance  to  his  claim,  and  we  have  been  employed  seve- 
ral days  in  examining  the  extraordinary  pretensions  he  sets  up. 
Surely,  if  one  party  so  pertinaciously  insist  on  his  right  to  attack  the 
other,  the  latter  ought  to  be  forgiven  if  he  exert  the  same  degree  of 
industry,  in  endeavoring  to  avert  the  meditated  mischief. 

The  Court  of  King's  Bench  in  Great  Britain  did  not  think  it  repug- 
nant to  its  gravity,  nor  a  diminution  of  its  dignity,  to  sit  upon  and 
determine  a  question  arising  on  a  most  indecorous  transaction:  two 
young  men,  tired  of  running  their  horses  at  New  Market,  termina- 
ting the  frolic  of  the  day,  by  making  a  race  on  their  fathers'  lives; 
on  the  very  day  of  the  death  of  one  of  them.  5  Burrows  2802,  Earl 
of  March  v,  Pigot 

Perhaps  the  judicial  officers  of  this  colony,  under  the  government 
of  Spain,  might,  when  out  of  humor,  turn  off  their  fellow  subjects, 
if  approached  with  complaints  on  matters,  which  they  deemed  unim- 
portant. No  American  magistrate  ever  did  so.  Whatever  be  the 
value,  whatever  the  nature  of  the  demand,  or  the  motive  that  gives 
it  rise,  if  it  be  authorised  by  law,  the  individual  is  entitled  to  the  ear 
and  the  aid  of  the  judge. 

The  court  feels  no  hesitation  in  avowing  that,  even  if  the  authori- 
ties, adduced  by  the  plaintiff's  counsel  had  not  so  powerfully  sup- 
ported his  application,  the  circumstances  of  his  case  would  have 
procured  him  the  opportunity  of  having  it  inquired  into.  Although 
the  principal  occupation  of  the  members  of  this  court  be  to  administer 
distributive  justice,  every  one  of  them,  it  is  hoped,  will,  at  all  times, 
rememl>er  that  his  is  a  ministry  of  the  peace — that  he  is  ex  officio 
a  general  conservator  of  it,  throughout  the  territory — that  this  court, 
being  the  tribunal  of  dernier  resort  and  being  vested  with  common 
law  jurisdiction,  is  the  custos  morum  of  the  country.  He  w^uld 
have  remembered  that  of  all  kinds  of  libelling,  the  one  attempted  by 
the  defendant,  is  the  most  likely  to  excite  the  injured  to  seek  redress 
by  a  resort  to  arms — that  a  judicial  declaration  that  the  municipal 
law  was  insufficient  to  the  prevention  of  the  injury,  would  have  ex- 
tenuated, and  likely  in  the  mind  of  the  plaintifif  justified,  his  conclu- 
sion that  nature  resumed  her  rights,  and  authorised  the  use  of  violence 

4* 


40  SUPERIOR  COURT. 


I 

[Denb  v,  Laderc.] 


in  averting  the  impending  evil,  or  obtaining  satisfaction  for  it.  It  is 
not  unlikely,  the  judge  would  have  considered  the  defendant's  attempt 
as  a  flagitious  outrage  on  good  manners  and  decorum,  the  completion 
of  which  must  have  made  decency  weep. 

In  balancing  against  all  these  considerations  the  small  inconvenience 
which  the  defendant  might  sustain  in  being  delayed  a  little  while  in 
the  wanton  exercise  of  a  right,  at  least  dubious,  no  judge  could  have 
pondered  much  before  he  would  determine,  that  the  plaintiff  bad  a 
fair  right  to  the  opportunity  of  contesting  such  strong  pretensions, 
and  to  a  process  calculated  if  not  to  prevent,  at  least  to  delay,  the 
disturbance  of  the  public  tranquillity,  which  is  the  first  object  of  the 
law  and  the  first  care  of  the  magistrate,  because  it  is  the  first  blessing 
of  society. 

The  court  is  now  called  upon  to  pimish  the  defendant  for  a  con- 
tempt of  its  authority  and  a  disobedience  of  its  injunction. 

The  facts  which  are  presented  as  constituting  his  ofience  are: 
1«  The  insertion  of  an  advertisement  in  a  newspaper,  inviting  all 
such  persons  as  felt  an  inclination  to  see  the  letter,  to  gratify  their 
curiosity  and  pointing  out  the  means.  2.  The  annexing  of  a  copy  of 
the  letter  to  the  answer,  and  commimicating  the  original  to  several 
persons  applying  for  it,  in  pursuance  of  the  advertisement. 

I.  It  is  contended,  on  the  part  of  the  plaintiff,  that  the  advertisement 
is  of  itself  a  contempt  of  this  court  and  would  be  considered  as  such, 
even  if  no  copy  had  been  annexed  to  the  answer,  nor  the  original 
communicated  to  any  person. 

It  is  impossible  to  read  this  advertisement,  without  considering  it 
as  an  evidence  of  the  defendant's  determination  to  efiect  obUquely, 
that  which  the  judge  had  inhibited  him  from  doing,  and  deprive  his 
antagonist  of  almost  all  the  relief  which  the  injunction  was  intended 
to  afford  him — as  this  determination  could  not  be  carried  into  effect 
with  impunity,  the  avowal  of  it  seems  to  put  the  court  at  defiance. 

II.  The  plaintifi^s  counsel  further  insists,  that  he  has  produced 
sufficient  evidence  of  a  pubUcation,  inasmuch  as  there  was  no  neces- 
sity for  a  copy  of  the  letter,  with  the  answer,  and  that  the  produc- 
tion of  the  original  to  two  persons,  is  a  direct  breach  of  the  injunction. 

The  counsel  for  the  defendant  says,  he  might  lawfully  annex  a 
copy  of  the  letter  to  the  answer  as  part  of  that  instrument.  That  no 
matter  which  is  stated  in  any  memorial  or  petition  for  the  redress  of 
grievances,  and  addressed  in  the  proper  channel,  however  defama- 
tory, is  libellous — ^that  the  communication  of  the  letter  was  in  secret 
and  in  confidence,  and  had  the  letter  been  a  Ubel,  the  showing  of  it 
in  this  manner  would  not  have  been  held  a  libellous  pubUcation. 
Esp.  N.  P.  506.    Campbell  N.  P.  267. 

The  annexation  of  the  copy  to  the  answer  and  the  production  of 
the  original  to  two  gentlemen,  are  acts  which,  like  all  others,  must 
receive  their  characters  from  the  motives  in  which  they  originated. 
If  the  copy  was  in  the  least  necessary  or  useful  to  the  defendant  in 
the  suit^  hid  had  a  right  to  annex  it,  but  if  it  was  irrelevant,  if  it  could 
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be  of  no  service  in  the  cause^  there  can  be  no  excuse  for  thus  giving 
publicity  to  a  paper  which  the  defendant  had  been  enjoined  from 
publishing.  The  court  could  not  with  propriety  read  the  copy  to  as- 
certain this  fact,  but  from  no  reference  to  the  copy  in  the  answer,  nor 
from  any  argument  oflfered,  can  it  presume  that  the  copy  was  an- 
nexed with  any  view  of  affording  aid  in  the  suit — the  presumption, 
which  naturally  presents  itself,  is,  that  it  was  annexed  for  the  sole 
purpose  of  publishing  it:  and  this  presumption  has  now  ripened  into 
evidence;  for  it  is  confirmed  by  the  use  which  the  defendant  has  since 
made  of  the  copy,  by  referring  all  persons  desirous  of  seeing  the  let- 
ter to  the  records  of  this  court. 

It  is  true  that  the  communication  of  information,  disadvantageous 
to  a  third  person  and  affecting  his  reputation,  is  not  considered  as 
illegal  when  made  fairly  and  confidentially:  it  is,  however,  otherwise 
when  made  for  the  sole  purpose  of  working  an  injury. 

This  proposition,  the  defendant's  coimsel  supports  on  the  authority 
of  Campbell's  N.  P.  The  case  there  reported,  M'Dougall  v.  Clarige 
267,  certainly  maintains  it,  but  the  decision  cannot  aid  the  defendant. 
The  court  determined  that  a  letter  written  confidentially  to  persons 
who  employed  JVFDougall,  as  their  solicitor,  conveying  charges,  inju- 
rious to  his  professional  character,  in  the  management  of  certain  con- 
cerns which  they  had  intrusted  to  him,  and  in  which  the  writer  of  the 
letter  was  likewise  interested,  could  not  be  considered  as  a  Ubel  and 
made  the  subject  of  an  action.  Lord  EUenborough  observing  that, 
if  the  defendant  having  acted  bona  fide^  with  a  view  to  the  interests 
of  himself  and  the  persons  whom  he  addressed  a  communication  of 
this  sort,  which  was  not  meant  to  go  beyond  those  immediately  inte- 
rested in  it,  were  the  subject  of  an  action,  it  would  be  impossible  for 
the  affairs  of  mankind  to  be  conducted. 

This  decision  is  only  the  echo  of  that  cited  out  of  Espinasse,  Rex 
V.  Bailie,  506.  Lord  Mansfield  there  held,  that  a  distribution  of  the 
copies  to  the  persons  only,  who  were  from  their  situation  called  on 
to  redress  the  grievances,  and  had,  from  this  situation  power  to  do  it, 
was  not  a  publication  that  could  be  punished. 

In  the  present  case,  the  publication  was  not  intended  for  the  court, 
but  for  the  public.  The  object  the  defendant  had  in  view  weis  not  lo 
procure  any  benefit  to  himself,  but  to  do  an  injury  to  the  plaintiff. 
The  court  is,  therefore,  bound  to  say  that  it  was  tortious. 

In  considering  whether  there  be  any  extenuating  circumstance  in 
the  defendant's  case,  the  court  finds  hardly  any  thing  but  matters  of 
aggravation.  His  conduct  in  court  has  been  far  from  authorising  a 
contrary  conclusion.  The  court  is,  therefore,  bound  to  say,  that  the 
defendant  must  pay  a  fine  of  fifty  dollars  and  be  imprisoned  during 
ten'  days.* 

*  ,The  following  paragraph^  relating  to  the  aue  of  Denis  v.  Leclerc,  has  lately  come  to 
the  Reporter'*8  launoledge. 
In  the  be^rinning  of  the  present  year,  (1797)  a  confidential  paper,  written  by  the  late 
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Syndics  of  Amelung  v.  Bank  of  the  United  States. 

I.  322. 


NOTES  deposited  in  the  bank  for  collection  are  a  special  deposit, 
and  as  such  the  defendants  cannot  oppose  any  set-off  or  compensa- 
tion agamst  the  depositor's  demand  for  them. 

Mr.  Burke,  was  surreptitiously  published  in  his  name.  Some  of  his  friends  (ho  was 
himself  at  Bath  strag^gling  with  the  disease,  which  ultimately  proved  fatal  to  him)  ob- 
tained an  injunction  from  the  Court  of  Chancery,  on  the  very  day  of  publication. — 
Burke*8  Posthumous  Works^  Preface,  p.  1. 
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FALL  TERM,  1811.— FIRST  DISTRICT. 


Orleans '  Navigation  Company  v.  The  Mayor,  Stc,  of 

New  Orleans.     II.  10. 

THE  court  having  differed  in  opinion  on  the  first  argument  of  this 
case,  it  was  now  taken  up  again:  when  Lewis,  J.,  and  Mathews,!., 
uniting,  gave  judgment  to  the  following  effect 

This  action  was  brought  by  the  plaintiffs  to  ascertain  and  secure 
their  right  to  the  Canal  Carondelet  as  a  canal  of  navigation,  to  the 
exclusion  of  the  city  of  New  Orleans,  which  claimed  to  use  it  as  a 
drain  and  place  of  deposit  for  the  water  and  filth  running  from  the 
town.  It  was  admitted  by  the  defendants,  that  plaintiffs  have  a  right 
to  improve  this  property  for  the  purpose  of  navigation,  but  burthened 
with  their  right  of  service  to  drain  the  city.  This  service,  if  it  has  an 
existence,  must  be  in  its  nature  predial,  which  is  defined  to  be  that 
sort  of  charges  laid  on  an  estate  to  the  use  of  another  estate,  belong- 
ing to  another  proprietor.  The  service  claimed  cannot  be  considered 
as  originating  in  the  natural  situation  of  the  place,  because  it  has 
been  erected  by  the  industry  of  man.  Nor  is  it  a  right  vested  by 
grant  or  convention,  for  in  all  grants,  conventions  or*  agreements 
there  must  be  two  parties,  grantor  and  grantee,  the  party  giving  and 
the  one  receiving  rights.  A  property,  such  as  that  the  defendants 
insist  on,  belongs  to  that  class  called  in  the  common  law  Incorporeal 
Hereditaments,  which  are  said  to  lie  only  in  grant.  No  grant  has 
been  produced  here,  nor  has  time  sufficient  elapsed  to  give  a  pre- 
scriptive title.  No  convention  has  taken  place  acqi!iiring  it;  for  the 
city,  a  body  corporate,  could  only  covenant  by  its  head  or  representa- 
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tives,  the  Cabildo.  It  was  then  ordered,  that  the  city  be  permitted 
to  use  the  canal  for  one  month,  after  which  time  it  was  enjoined  from 
interrupting  plaintiffs  in  any  improvement  they  may  choose  to  make 
on  it,  and  the  canal  should  no  longer  be  a  common  sewer  to  the  city. 
Defendants  moved  for  a  new  trial,  and  Lewis,  J.,  and  Martin,  J., 
(now  present)  differing,  the  motion  was  adjourned  until  Mathews 
(who  was  absent)  should  be  present    • 


Territory  v.  Mather.     II.  48. 

HELD,  Lewis,  J.,  alone:  That  if  one  be  indicted  for  stabbing  with 
intent  to  murder,  and  the  jury  think  that,  if  the  person  stabbed  had 
died,  they  ought  to  have  found  it  murder  in  the  second  degree,  they 
ought  to  acquit  the  accused. 


Henderson  v.  Lynd,  Bail  of  Brown.     II.  57. 

A  STAY  of  proceedings,  without  a  discharge  granted  by  the  cre- 
ditors^ does  not  release  bail. 


FALL  TERM,  1811.  45 


Reed  v.  Bailey.     IL  60. 

THIS  was  a  case  of  much  nicety  on  which  the  court  diflFered  in 
opinion.  Plaintiflf,  by  one  of  the  interrogatories,  required  defendant 
to  recognise  the  copy  of  a  letter  by  which  he  had  informed  plaintiff 
that  he  had  sold  his  slave  on  a  credit,  and  promised  to  remit  him 
the  price  as  soon  as  collected.  Defendant  recognised  the  paper  as  a 
copy  of  his  letter,  adding,  that  he  had  subsequently  informed  plain- 
tiff of  the  collection  of  the  price  of  the  slave,  and  required  his  further 
instructions,  as  no  bills  on  the  place  of  plaintiff's  residence  could  be 
procured;  that  on  receipt  of  this  information,  plaintiff,  or  his  agent 
had  communicated  it  to  defendant's  brother,  who  had  thereupon 
given  his  own  note  for  the  amount  to  plaintiff  or  his  agent,  and 
charged  defendant  therewith,  which  note  was  unaccounted  for. 
Martin,  J.,  thought  this  answer  charged  and  discharged  defendant — 
that  the  receipt  of  that  note  must  be  taken  as  proved,  and  sufficed 
to  prevent  plaintiff's  recovery.  True,  the  court  has  not  the  groimd 
of  defendant's  knowledge  of  the  fact,  but  plaintiff  did  not  choose  to 
put  further  interrogatories  relative  thereto.  Lewis,  J.,  thought  the 
reason  of  the  law  applied  only  in  cases  where  the  evidence  sought 
for  is  wholly  in  the  power  of  the  party  to  disclose.  In  this  case,  the 
facts  alleged  in  discharge  are  no  better  than  hearsay,  and  should  be 
rejected.* 


Toussaint  v.  Delogny.     II.  78. 

.     EVIDENCE  of  a  promise  to  pay  interest  shall  not  be  admitted  if 
no  mention  is  made  of  it  in  the  note. 

»  Sec  Taylor  and  Hood  o.  Morgan,  i.  204.    The  case  of  Kilpatrick  and  Thrupp  v. 
Love,  Ambler's  Reports,  589,  was  much  discussed  in  the  present  case. 
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Riviere  v.  Spencer.     II.  79. 

THE  front  squares  on  Levee  street  in  New  Orleans  having  been 
extended;  by  encroachment  in  1776,  have  still  their  original  back 
line. 


Faurie  v.  Pitot  et  al.^  Syndics.     II.  83. 


INTEREST  cannot  be  sued  for  in  a  distinct  action. 


Orleans  Navigation  Company  v.  Boutte.     II.  84. 

THE  workman  who  proffers  a  plan,  stipulates  that  it  is  feasible. 


FALL  TERM,  1811.  47 


Marr  v.  Lartigue.     II.  89. 

AN  attachment  gives  no  lien  in  case  of  a  cessio  bonorum  before 
judgment.  In  the  present  case  had  the  defendant  relieved  his  goods 
from  the  seizure,  he  would,  under  the  act  of  assembly,  have  given, 
security  to  defend  the  suit  and  abide  the  judgment  of  the  Court  j 
not  to  pay  the  debt.  But  after  insolvency  there  can  be  no  judgment 
but  to  pay  plaintiff's  proportion  out  of  a  certain  fund 


St.  Mark  v.  Delarue.     II.  101. 

AMENDMENT  suggesting  fraud  allowed  after  plea  of  payment. 


Duplantier  v.  Lynd.     11.  102. 

THE  only  evidence  being,  that  defendant  returned  a  bill  shown 
him,  saying  he  believed  he  had  paid  it,  nonsuit. 


Vol.  L— 5 


^B-  SUPEBIOH  COTJIT. 


Shttonton'sr  Ctat.    H.  1&2. 

BO  the  prefristons  m  the  Cml  Code,  p.  2^4,  tk  5,  virttiafly  repeal 
tl»  acts  of  1809,  c.  16  and  17?  Hie  latter  was  approved  on  the  same 
<kr  &s  the  code,  attd  ^e  former  probahly  passed  the  houses  after  the 
code,  and  was  signed  by  the  Governor  six  days  only,  before  the  date 
of  fl»  approbation  of  the  code,  which  from  its  bulk  mttst  be  presumed 
to  have  remained  several  days  in  the  Governor's  hands.  The  code 
repeals  neither  of  the  acts  cited:  they  are  some  of  those  special  laws 
to  which  the  cessio  bonorum  is  declared  to  be  subject  Art.  169. 
These  acts  and  the  code  are  to  be  construed  together  as  forming  one 
law.  Then  it  is  impossible  to  give  effect  to  the  first  two  acts,  unless 
the  court  declare  that  na  debtor  can-,  while  in-  custody,  validly  make 
a  cession  under  the  civil  code. 

There  was  much  discussion  in  this  case,  whether  the  insolvent, 
having,  very  recently  before,  assigned  all  his  property  with  prefer- 
ences to  a  few  creditors,  by  a  deed  made  at  Philadelphia,  of  which 
place  he  was  a  resident,,  had  not  disaMed  himself  fr^m  making  a  ces- 
sion in  Louisiana,  which  acts  by  assigning  att  his  property  to  all  his 
creditors  ? 


Davis  V,  Mitchell.     IL  115. 

WHILE  a  respite  stands  in  force  it  must  afford  protection  against 
ttUr  Mlerior  detas^  «l  teaMl  a^  ihr  a»  t»  praCMt  tt».  person  ia^  the  mean 
time.    Bail  dischargedl 


SPBINO  TmU,  I3l«. 


SPWNG  TERM,  1812.^FOURTH  DISTRICT. 


Territory  v,  Dofonat    U.  120. 

THK  jorisdiotiou  of  tb9  court  «tead9  to  tbe  Sabine  Bive?.  The 
quegtioa  of  bound^  or  limits  of  a  territory  i«  a.  political^  not  a  hfoX 
^uestioo.  I  Martin,  151.  Th^  voverejgn  powor  has  9j:ierc]aed  im 
right  of  legislation  over  the  tract  of  counJTy  west  of  tbo  Rio  Hordtf. 


50  SUPERIOR  COURT, 


SPRING  TERM,  1812.— FIFTH  DISTRICT. 


Auzan's  Case.     II.  125. 

ONE  summoned  as  a  juror,  contending  that  he  had  been  illegally 
summoned,  prayed  to  be  discharged.  It  is  every  day's  practice  to 
discharge  on  his  application  a  juror  not  regularly  summoned,  or 
lacking  any  requisite  qualification. 


Collins  V.  Nichols  et  al.     II.  128. 

AN  authenticated  copy  of  a  conveyance  from  the  parish  judge,  of 
property  sold  by  him  under  execution,  in  pursuance  of  the  26th  sect 
of  the  act  of  1807,  c.  1,  is  not  admissible,  inasmuch  as  the  original  is 
in  the  hands  of  the  party,  not  of  the  judge,  and  is  the  best  evidence. 
A  nonsuit  will  not  be  set  aside  when  &e  party  was  not  led  to  a 
submission  to  it  by  an  error  of  the  court. 


smasfn  nao^  ii8is2.  » 


Lefevre  t^.  Broussard.     II.  135. 

AN  appeal  lies  from  a  judgment  of  nonsuit  The  value  of  the 
matter  in  dispute  taken  to  be  sufficient  for  the  cognizance  of  the 
couftyUiriM}  ctofencfoitf  ptefrtt  Iq  the  jiuLsdi^Kksi  an  the  oovvmo^- 
ment  of  the  action. 


Hajes  V.  Berwick.     Ef.  M8. 

SPANISH  GoTcrtjoTs'  ordbrs  have  beea  con8iJgre3>  sitwe  the 
establirfmient  of  the  American  governffienf,  entitle  Ur  the*  miM 
credit  as  grants.  Their  signature  proves  itself^. being  of  stzflleiisqt 
notoriety,  without  a  seal.  An  absentee  is  reputed  living  undF  his 
death  be  proved,  or  until  one  hundred  years  have  elapsed  since  his 
birth. 


IN  a  suit  brought  in  the  parish  court  for  a  slave  and  damages,  there 
was  judgment  for  the  restoration  of  the  slave,  nothing  being  said  as 
to  damages.  The  present  suit  was  to  recover  damages.  The  court 
held^  that  the  judgment  in  the  first  suit  was  a  complete  bar.* 

*  MiJiTUft  Jn  Mi  alone  doring  thia  tenn,  but  Liwiii,  J^  colkcarred  in  thia  laat  deciaioot 
OB  oooanhation  at  New  Orleana. 

5» 


62  SUPERIOR  COURT. 


SPRING  TERM,   1812.— SECOND  DISTRICT- 


Livaudais  v.  Henry.     II.  1 42. 

IF  pending  suit  a  stay  of  proceedings  be  ordered  and  suit  proceed, 
no  new  trial  will  be  granted,  it  appearing  that  defendant  had  gone  to 
trial,  and  that  the  proceedings  against  creditors  had  not  been  con- 
tinued. 


Curacel  v.  Conlon.     II.  143. 

A  PETITION  not  to  be  amended  by  substituting  a  different  plain- 
tiff. 


SPRING  TERM,  1812.  53 


MoUere  v.  Bayon.     II.  144. 

A  SUIT  cannot  be  dismissed  without  leave  of  court    If  appeal  be 
abandoned,  the  appellee  is  to  take  his  remedy  on  the  appeal  bond. 


Watkins  v.  McDonougb.     11.  154. 

PAROL  evidence  of  warranty  in  the  sale  of  a  slave  inadmissible. 


Gray  et  al.  v.  Gentry.     11.  154. 

PROMISSORY  note  with  a  subscribing  witness:  can  party  be 
interrogated  as  to  the  genuineness  of  his  signature? — ^reserved  for  full 
bench.    Same  question  as  to  note  without  a  subscribing  witness. 


CASES 


AN&  l^BTERKflNED 


INTBB 


Sti]ieti0r  eoitrt  of  tue  SStvu  of  SiOit(0(jiti«. 


SHOZifi  TEBIrf^  WUH^^ISST  IHSXBiCT. 


PART  of  the  Territory  of  Orleans  having,  since  the  first  of 
May  last,  become  the  State  of  Louisiana,  the  judges  of  the  former 
territory  proceeded  to  hold  the  Superior  Court  of  the  state  on  the 
first  Monday  of  June,  under  the  schedule  of  the  state  constitution. 
Shortly  thereafter  they  nesigned,  to  the  Pr^ident  of  th^  United  States, 
their  commissioRS  as  judges  gf  the*  teiritery,  and^  a«  question  arising 
whether  they  were  thereby  disabled  to  act  as  judges  of  the  state^ 
tb^y.  lAldr  Wpreu  tibe  3^n0jte9.irx,  ^.  l^tter^  th^  x»6^eo<  ^vtohj  ip.  tb^ir 
qgipiplis^ a.Utbprised their QOQtinuwc;^  09. stt^te.o^qers,, <' ^atilsu{texr 
sedeci.  wdw,  the  wlhoiity  of,  the  con^titutipUv  *  Tbajt  thft.  T^rritorK 
of  Orleans  was  dismembered,  not  dissolved;  that  the  judges  considered 
themselves  invested  with  the  office  of  judges  of  the  Superior  Court  of 
the  State  of  Louisiana,  (besides,  that  of  judges  of  the  remaining  Ter- 
ritory of  Orleans;)  that  the  judges  considered  themselves  appointed 
by  an  official  description  in  the  schedule  as  pointed  as  a  personal 
one,  to  the  offices  under  the  authority  of  the  state  which  they  had 
exercised  under  that  of  the  United  States.  True,  they  were  without 
commission  from  the  state,  for  the  reason  that  they  were  appointed 
by  the  constitution.  The  present  judges  having  come  to  office  by 
being  the  persons  invested  with  corresponding  offices  under  the 
territorial  government,  their  continuance  in,  and  the  duration  of  the 
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office  of  territorial  judges,  was  not  necessary  to  their  continuance  in 
the  new  office  of  judges  of  the  Superior  Court  of  the  state.  Anarchy 
and  confusion  would  be  the  result  of  any  contrary  interpretation. 
In  resigning,  they  resigned  no  power  under  the  state,  but  they 
resigned  to  the  President:  their  powers  granted  under  the  schedule 
remain  unimpaired 


Blois  V.  Denesse.     IL  175. 

CREDITOR  whose  debt  is  denied  may  sue  for  a  recognition  not- 
withstanding the  delay  granted  by  the  creditors:  else,  the  evidence  of 
the  debt  might  perish. 


Delogny  v.  RentouL     II.  175. 

CONVERSATION  .of  a  party,  while  a  compromise  is  in  view, 
admitted  to  prove  a  fact 


fiUF^aUDl  COURT. 


State  V.  Dupuy.     II.  177, 

THE  two  originals,  English  and  French,  of  an  act  of  the  legisla- 
ture cannot  be  considered  otherwise  than  as  parts  of  a  whole,  and 
not  as  distinct  expressions  of  its  will.  In  a  criminal  statute  the  mode 
of  construction  most  &Yorable  to  defendant  will  control. 


■w^« :f^ 


Poutz  et  al.  V.  Duplantier.     II.  179. 

PLAINTIFFS  having  got  judgment  against  the  maker  of  a  note, 
whose  property  was  taken  in  execution  and  sold  at  twelve  months 
credit,  now  sued  the  endorser.  Heldyihis  sale  on  credit  does  not 
discharge  the  endorser.  The  execution  against  the  maker,  until  the 
money  be  actually  got,  is  an  ineffectual  execution,  and  that  is  no  bar 
to  the  plaintiff's  claim  against  a  co-obligee.  But  the  jury  found  for 
defendant. 


Durnford  v.  Johnson.     11. 183. 

WHERE  a  notary  went  to  a  ferry  in  order  to  cross  the  Missis- 
sippi, but  was  told  the  wind  was  too  high  to  admit  of  his  going  over, 
and  then  went  up  a  considerable  distance  in  search  of  craft  but  found 
none,  and  so  returned  without  presenting  a  note  to  the  miaker  who 
lived  on  the  other  side,  and  gave  notice  of  protest  to  endorser: 
Heldy  this  did  not  suffice  to  charge  the  latter.  But  the  jury  could  not 
agree. 


sPKisre  rtsRMy  mi.  5? 


Besbois^s  Case.    11*  185. 

TIm  itthlUtAttto  «r  the  Tcrritorf  df  O^htM  htekme  cilSMttt  of  Ldttitiaite  lUid  dP  fiM 
United  SUtte  by  iie  tdmiMioii  of  tlM  cbtmtry  ai  one  of  the  UttSM  Stefei. 

Mabtik,  J.y  delivered  Ibe  opiftioA  of  the  conrt  Jean  BaptieM 
Desbois  has  applied  for  a  licenee  to  practice^  as  a  connsellor  and 
attorney  at  law,  in  the  superior  courts  of  this  state.  By  one  of  the 
foies  oi  this  coorf ,  the  application  is  not  to  be  admitted,  unieas  he  be 
m  dtiseo  of  the  United  States*    1  Martin,  84. 

He  admits  he  has  no  daim  to  citizenship  by  birth,  not  by  naftortili*- 
aation,  nkider  the  acts  of  Congress  to  establish  an  unifbrih  rale  of  nft«> 
UttsdisatioB.  6  Latrs  U.  S.  74  and  9  Laws  U.  S.  136;  haying  ihcnrer 
complied  with  the  formalities  required  by  any  of  thees  kiwa 

Ho  contends-,  hotirever,>  ttaat  uatoral  binth,  and  a  coknpiianoe  tl^th 
the  formalities  of  these  laws,  are  not  the  only  mode»  of  acquiring' flie 
ei>iBeuBl>i[»  of  thd  United  States!  iftat  the  constitution  itself  has  pro- 
vided a  third,  vis.  the  adatMSsion  into  the  Union,  of  a  state  of  whieh  one 
teveitiaen. 

By  the  3d  section  of  the  4th  article  of  the  ConMitutioli  of  the  UniHsd 
9Me^  it  is  provided  that  <<  new  states  itoy  be  admitted  by  Kh^  con- 
gVBBs  into  the  Unioil"'-«^nd  the  2d  section  of  the  same  artiole  dii^ts 
dH*  ^  the  dt&fcene  of  each  state  shall  be  entitled  to  ali  the  privilegBS 
mui  immnnities  of  citisBens  in  the  severad  stltt^."  li  is  impossible  t^ 
give  to  the  provisions  of  these  two  sections  theif  effect,  in  the  opiniom 
of  the*  counsel  for  the  motion,  without  reeimising,  as  a  coHstittttionM 
prmciple^  the  position  that,  on  the  admission  of  a  new  it^Xis  into  the 
iMon^  its  cilissns,  the  members  who  compose  it,  becothe  itpa/atio 
eMlled  to  all  the  privileges  atxl*  imttHmitiies  of  dtisens  in  the  iteverlil 
atitteiyconaeqaeiillly  to  those  of  eitieens  of  the  United  Slates. 

la  the  cbnfideMertllat  this  position  vKU  be  leoognised*  by  the  ceov^ 
tie  hast  btiilt  his  hopes  of  sujix^ess"  oti  die  establiirfiment  of  the  fbllo  w- 
ing;  facts: 

1.  That  the  state  of  Loniisriane^  was;  on  tfie  30th  of  Aprii'  1^ 
^  de^lafred  to  be  one  of  the  United  States  of  America^  aiid  ackiiitted 
itito'the  Union,  on  an*  equal  footing  with  the  original  states,  in  aH 
reepetsts  whatsoever" 

9.  That  at  the  time,  he  was*  a  citi2en  of  the  state  of  Louisiana^ 

Ta  estaUish  his«  eititf enship  of  the  staite  6{  Louisiana^  he  hasproVed 
dHit  sbme  time  in  the  year  1806,  he  removed*  to,  and  settled  with  hie 
family  in,  the  city  of  New  Orleans,  withinFlhe  territory  of  Orieans^  in 
eonthmplaftion  of  the  enjoymeat'of  ail  the  ad^«&tages>  which  thh  laws 
0i  the  terrltorjf^,  send  of  ftie  UnitedState6,helddtit'to  foreigners  remov- 
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ing  into  that  territory,  which  he  has  ever  since  considered  as  his 
adopted  country. 

That  on  the  16th  of  February,  lSll,<<the  inhabitants  of  all  that 
part  of  the  territory  or  country,  ceded  under  the  name  of  Louisiana, 
by  the  treaty  made  at  Paris  on  the  30th  of  April,  1803,  between  the 
United  States  and  France,  contained  within  the  following  limits," 
(including  the  city  of  New  Orleans,)  were  "  authorised  to  form,  for 
themselves,  a  constitution  or  state  government:"  that  accordingly,  a 
constitution  was  formed,  and  the  inhabitants  of  that  part  of  the  for- 
mer Territory  of  Orleans,  which  includes  the  city  of  New  Orleans, 
became  an  independent  state,  by  the  name  and  style  of  the  state  of 
Louisiana,  of  which,  in  his  judgment,  he  is  a  component  member,  a 
citizen. 

There  cannot  be  any  doubt  of  the  correctness  of  this  reasoning,  if 
the  word  inhabitants,  used  in  the  part  of  the  act  of  congress  cited,  is 
to  be  understood  laio  sensuj  so  as  to  comprehend  every  inhabitant, 
actually  settled:  but  it  is  contended  this  word  is  to  be  taken  in  a 
restricted  sense,  so  as  to  exclude  such  inhabitants  as  were  not  in  the 
country  at  the  cession. 

The  grounds  on  which  it  is  expected  that  the  latter  interpretation 
will  prevail,  are: 

1.  That  it  was  only  in  favor  of  the  persons  who  inhabited  the  coun- 
try, at  the  time  of  the  cession,  that  the  incorporation  into  the  Union, 
and  the  admission  to  the  rights  of  citizens  of  the  United  States,  were 
stipulated  in  the  treaty.    Art.  3. 

2.  That  the  promise,  made  by  congress  in  1805, 7  Laws  U.  S.  283, 
^  That  as  soon  as  it  shall  have  been  ascertained  by  an  actual  census, 
or  enumeration  of  the  inhabitants  of  the  Territory  of  Orleans,  taken 
by  proper  authority,  that  the  number  of  free  inhabitants,  included 
therein,  shall  amoimt  to  60,000,  they  shall  thereupon  be  authorised  to 
form  for  themselves  a  constitution  or  state  government  and  be  admit- 
ted into  the  Union,  upon  the  footing  of  the  original  states  in  all  respects 
whatsoever,"  was  accompanied  with  a  decoration  that  the  admis- 
sion should  be  made  <^  conformably  to  the  provisions  of  the  3d  article 
of  the  treaty."  Therefore  no  person  can  claim  the  benefit  of  this 
new  promise,  who  could  not  that  of  the  stipulation  in  the  treaty. 

3.  That  the  persons,  in  whose  favor  the  act  of  congress  of  the  16th 
of  February,  1811,  was  made,  are  described  as  <^the  inhabitants  of 
all  that  part  of  the  territory  or  country  ceded,  under  the  name  of 
Louisiana,  by  the  treaty  made  at  Paris,  &c.  contained  within  the 
following  limits:"  whilst  it  would  have  been  far  easier  to  have  said: 
<<  the  inhabitants  of  all  that  part  of  the  Territory  of  Orleans,  contained 
within  the  following  limits,  &c."  if  congress  had  not  intended,  by  a 
reference  to  the  treaty,  the  more  markedly  to  point  out  those  for 
whose  advantage  the  law  was  passed,  viz.  the  inhabitants  of  the  ter- 
ritory ceded,  at  the  cession. 

4.  This  construction  is  corroborated  by  the  distinction  made  by 
congress  in  one  of  their  acts.    (7  Laws  U.  S.  51.)    They  there 
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extend  the  right  of  owning  ships  and  vessels  of  the  United  States, "  to 
the  inhabitants  of  the  ceded  territory,  who  were  residents  thereof  on 
the  30th  qfJlprily  1803:"  cleariy  excluding  those  who  had  arrived 
since,  and  were  consequently,  as  it  is  contended,  no  part  of  these  in- 
habitants; in  whose  favor  the  stipulation  in  the  treaty  was  made. 
This  interpretation  is  resisted  on  the  grounds: 

1.  That  the  word  "  the  inhabitants  of  all  that  part  of  the  territory 
or  country  ceded,"  are  plain  and  explicit:  and  that  the  court  ought 
not  to  permit  itself  to  resort  to  any  rule  of  construction,  when  the 
meaning  of  the  legislator  is  not  expressed  in  words  of  a  dubious 
meaning. 

2.  That  if  the  expression  was  a  doubtful  one,  it  would  be  fairer  to 
look  for  a  clUe,  in  the  other  parts  of  the  act,  than  to  seek  it  in  other 
acts,  passed  several  years  before,  and  by  other  legislatures — and  that 
it  is  ^er  to  judge  of  the  legislator's  meaning  by  what  he  has  done^ 
than  by  what  he  has  said.  Whatever  congress  may  have  said,  as  to 
the  persons  entitled  to  be  members  of  the  new  state,  they  have  actu- 
ally vested  the  right  of  composing  the  body,  who  was  to  frame  the 
constitution,  in  some  inhabitants  who  arrived  since  the  cession. 

3.  That  to  construe  the  word  inhabitants,  so  as  to  include  all  actual 
inhabitants,  at  the  time  the  word  was  used,  is  not  to  construe  it 
laio  sensUy  but  to  give  it  its  plain  and  obvious  meaning  only. 

4.  That  if  the  word  be  ambiguous,  the  court  is  to  look  for  the 
meaning  of  the  legislator,  in  the  usage  of  the  country  before  the  pas- 
sage of  the  act.  Common  usage  being  the  best  interpreter  of  the  law. 
Si  enim  de  ambiguitate  legis  qtiSBratur,  iniprimis  inspiciendutn 
erit  quo  jure  civitas  retro  in  ejusmodi  casibus  uta  sit.  Stabiiiaac 
optima  legum  interpres  sit  consuetucto,     Pand.  lib,  1,  tit.  3,  /.  37. 

5.  That  construction  ought,  cseteris  paribus,  to  preponderate,  by 
which,  in  the  charter  of  the  sovereign,  his  beneficence  shall  have  the 
most  extension.  Beneficium  imperatoris  quod  a  divina  scilicet 
ejus  indulgentia  proficiscitur  quam  plenissime  interprelare  debe* 
mus.     Did.  lib.  1,  /{/.  4,  /.  3. 

I.  It  is  true  that  if  the  words  '<  the  inhabitants  of  all  that  part  of 
the  territory  or  country  ceded"  stood  aloof  from  others,  which  may 
give  them  another  meaning,  the  court  would  not  resort  to  any  rule 
of  construction.  Quoties  in  verbis  nulla  est  ambiguitas,  ibi  nulla 
expositio  contra  verba  fienda  est.  2  Saund.  157.  But  to  admit 
that  the  words  are  susceptible  of  that  meaning  only,  in  which  the 
counsel  for  the  motion  understand  it,  is  to  give  up  the  whole 
question. 

II.  Surely,  the  legislator's  meaning  will  be  more  safely  ascertained 
from  a  comparison  of  the  different  parts  of  a  statute;  but  it  is  also 
proper  to  consider  all  other  statutes  in  pari  materia;  and  as  actions 
denote  intentions  more  forcibly  than  words,  what  the  legislator  has 
done,  will  be  better  evidence  of  his  will,  than  what  he  has  said. 

The  doubt  whidi  arises  as  tothemeaningof  the  word  ifihabitants, 

used  in  the  first  part  of  the  first  section  of  the  act  of  1811,  when  we 

Vol.  I.. 
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compare  it  with  its  antecedent  acts,  must  be  much  weakened,  when 
we  do  so,  with  what  is  said  and  done  in  the  second  section. 

We  are  to  take  notice  that  in  the  first,  the  persons  who  are  to  con- 
stitute the  new  state  are  pointed  out.  The  object  of  the  second  is  to 
select  from  among  them  those  who,  on  the  day  of  election,  are  to  pro- 
nounce the  will  of  the  future  citizens,  in  the  choice  of  their  represen- 
tatives. Here  we  find  that  inhabitants  of  the  territory  ceded,  arrived 
since  the  cession,  even  within  two  years,  are  authorised  to  vote.  The 
inference  is  very  strong  that,  since  they  are  thus  called,  by  an  express 
provision,  with  those  who  were  in  the  country  at  the  cession,  to  co- 
operate in  the  formation  of  the  constitution,  they  were  intended  by 
congress  to  have  the  same  rights,  at  least,  as  those  of  the  inhabitants 
at  the  cession,  who  for  want  of  certain  qualifications  were  excluded 
from  the  poll. 

If  the  inhabitants  who  were  here  at  the  cession,  were  the  exclusive 
object  of  the  congress's  attention  and  favor  in  the  first  section,  it  is 
strange  that  in  the  secondy  the  most  important,  they  should  be  entirely 
pretermitted.  In  pointing  out  the  voters,  no  right  is  given  to  them  as 
such. 

III.  IV.  Let  us  now  seek  the  meaning  of  the  word,  in  the  laws 
and  usages  of  the  country  before  the  passage  of  the  act 

The  act  of  congress,  authorising  the  formation  of  the  constitution, 
of  this  state,  10  Laws  U.  S.  322,  was  almost  literally  copied  from  that 
which  authorised  that  of  the  state  of  Ohio.  6  Laws  U.  S.  120.  In 
the  first  section  of  the  latter,  "  the  inhabitants  oi  the  eastern  division 
of  the  territory  northwest  of  the  river  Ohio,"  are  authorised  to  form 
for  themselves  a  state  constitution.  In  the  4th  section,  the  persons 
entitled  to  vote  for  members  of  the  convention,  are  described — first, 
all  male  citizens  of  the  United  States — next,  all  other  persons  hav- 
ing, &c. 

The  word  inhabilanlSj  in  the  first  section  of  this  act,  must  be  taken 
lato  sensu;  it  cannot  be  restrained  so  as  to  include  citizens  of  the 
United  States  only;  for  other  persons  are  afterwards  called  upon  to 
vote.  There  is  not  any  treaty,  or  other  instrument,  which  may  be 
said  to  control  it.  Every  attempt  to  restrict  it,  must  proceed  on  prin- 
ciples absolutely  arbitrary.  If  the  word  is  to  be  taken  iato  sensu  in 
the  act  passed  in  favor  of  the  people  of  one  territory,  is  there  any 
reason  to  say  that  we  are  to  restrain  it  in  another  act,  passed  for  simi- 
lar purposes,  in  favor  of  the  people  of  another  territory? 

It  is  one  of  the  oldest  principles  of  Anglo-American  jurisprudence, 
that  the  soil  of  the  United  States  is  that  of  universal  naturalisation. 
An  alien  in  America,  before  the  revolution,  was  entitled  to  many 
more  rights  than  an  alien  in  England.  1.  By  the  very  act  of  migra* 
Hon  to,  and  settlement  in,  America,  he  became  ispo  facto  a  denizen, 
under  the  express  stipulations  of  the  colonial  charters,  (all  of  which, 
it  is  believed,  contained  similar  clauses,)  whereby  it  was  stipulated,  for 
the  better  encouragement  of  all  who  would  engage  in  the  settlement 
of  the  colonies,  that  they,  and  every  one  of  them,  that  should  inhabit 
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the  same,  should  and  might  have  all  the  privileges  of  free  denizens 
or  persons  natives  of  England.  Q.  Elizabeth's  Charter  to  Sir  W. 
Raleigh.  2.  By  the  same  act  of  migration,  he  had  a  right  to  be  na- 
turalised under  the  sanction  of  a  pre-existing  law,  made  not  only  for 
the  benefit,  but  for  the  encouragement,  of  all  in  a  similar  situation  with 
himself.  The  operation  of  these  laws  was  immediate,  not  remote:  he 
became  a  denizen,  as  of  right,  instantly;  he  became  naturalised,  upon 
payment  of  the  legal  fees  for  his  letters  of  naturalisation,  and  taking 
the  oaths.     1  Tucker's  Blackstone,  part  2,  App.  99. 

After  the  revolution,  this  principle  was  engrafted  in  the  constitu- 
tions of  most  of  the  sta^tes.  Every  foreigner,  says  the  49th  article  of 
that  of  North  Carolina,  who  comes  to  settle  in  this  state,  having  first 
taken  an  oath  of  allegismce  to  the  same,  may  purchase,  euid  by  other 
lawful  means,  acquire,  hold,  and  transfer  land  and  other  real  estate, 
and  after  one  year's  residence,  shall  be  deemed  a  free  citizen. 

By  the  adoption  of  the  constitution  of  the  United  States,  the  right 
of  aliens  to  become  citizens,  was  by  no  means  intended  to  be  taken 
away.  On  the  contrary,  it  is  expressly  provided  that  ^<  congress  shall 
have  power  to  establish  an  uniform  rule  of  naturalisation."  Art.  1, 
sect  S.  Here  we  may  observe  that  congress  are  authorised  to  pre- 
scribe the  mode,  by  which  aliens  are  naturalised;  but  it  never  was  in- 
tended to  authorise  them  to  take  away  the  right.  For,  among  the 
acts  of  misrule  alleged  against  George  III,  in  the  Declaration  of  In- 
dependence, it  is  asserted  that  ^<  he  has  endeavored  to  prevent  the 
population  of  these  states;*  for  that  purpose,  obstructing  the  law  for 
the  naturalisation  of  foreigners,  and  refusing  to  pass  others  to  encou* 
rage  their  migration  thither.''  Every  alien,  coming  to  the  United 
States  in  time  of  peace,  therefore,  acquires  an  inchoate  right  under 
the  constitution  to  become  a  citizen.  1  Tucker's  Blackstone,  part  2, 
99,  100. 

Every  European  nation  possessed  of  colonial  establishments  in 
America,  except,  perhaps,  the  Spanish,  admitted  foreigners  to  natu- 
ralisation in  them,  without  difficulty;  and  whatever  might  be  the  con- 
duct of  Spain  in  her  other  American  colonies,  in  Louisiana  naturali-^ 
sation  was  obtained  with  great  facility.  Foreigners  were  permitted 
to  settle,  lands  were-  allotted  them,  .and  the  expense  of  their  migration 
was  often  borne  by  the  crown,  who  in  many  instances  supplied  them 
with  the  means  of  subsistence  during  the  infancy  of  their  establish- 
ments. See  Gayoso*s  Instructions  and  Carondelet's  Contracts  with 
Bastrop  and  Maison  Rouge.  Land  Laws  U.  S.,  Appendix,  60, 67, 70. 
Frequent  instances  occurred,  under  the  Spanish  government,  of  such 
naturalised  citizens  being  appointed  to  offices  of  high  trust  and  profit. 

It  is,  therefore,  correct  to  conclude  that  foreigners  who  migrated 
into  the  Territory  of  Orleans  after  the  cession,  acquired  by  the  very  act 
of  migration,  an  inchoate  right  of  naturalisation,  or  territorial  citizen- 
ship, under  the  particular  laws  of  the  land  (we  mean  those  by  which 
the  country  had  been  regulated  under  the  dominion  of  Spain,  and 
which  remained  unrepealed)  and  the  general  principles  of  the  Ame- 
rican government. 
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In  1805,  in  extending  to  their  newly  acquired  possession  the  second 
grade  of  territorial  governmenty  congress  vested  new  rights  in  the 
inhabitants;  and,  as  these  rights  expressly  extended  to  future  immi- 
grants, held  out  new  inducements  to  foreigners  disposed  to  migrate — 
inducements  to  which  is  perhaps  due,  in  a  considerable  degree,  the 
extraordinary  incredse  of  the  population  of  the  territory. 

The  rights  which  foreigners  acquired  before  1805,  in  migrating 
into  the  territory,  were  that  of  purchasing  and  holding  land,  and  con- 
sequently establishing  themselves  thereon. 

It  does  not  appear  that  they  were  under  any  disqualification, 
express  or  implied,  from  holding  any  office  in  the  territorial  govern- 
ment. The  contrary  is  to  be  presumed;  for  their  eligibility  (after  a 
certain  period)  to  seats  in  the  legislative  council  had  been  declared. 
That  body  was  to  be  composed  of  thirteen  of  the  most  fit  and  dis- 
creet persons  of  the  territory,  chosen  among  those  holding  real  estate 
therein,  and  who  shall  have  resided  one  year  at  least  in  said  territory. 
7  Laws  U.  S..113. 

In  1805,  to  those  rights  were  added: 

1.  That  of  voting  for  members  of  the  house  of  representatives,  after 
a  residence  of  two  years. 

2.  That  of  being  eligible  as  a  representative,  after  three. 

3.  And  as  a  member  of  the  legislative  council. — Ordinance  of  1787. 
They  were  not  disqualified  from  holding  any  office. 

It  is  true  some  real  property  was  required,  to  exercise  those  rights; 
but  the  same  property  qualification  was  indispensable  to  the  inhabi- 
tants of  the  ceded  territory  residing  there  at  the  cession. 

So  that,  as  to  the  rights  of  a  territorial  citizen,  inhabitants  arrived 
since  the  cession,  were  on  a  perfect  equality  with  those  who  were 
residents  at  the  cession. 

Persons,  endowed  by  the  laws  of  the  territory  and  of  the  Union, 
with  such  extensive,  such  valuable  rights,  could  not  be  considered  on 
the  footing  of  aliens,  in  any  sense  of  the  word.  They  had  acquired 
civil  rights,  of  which  they  could  not  be  wantonly  deprived,  without  a 
violation  of  some  of  the  most  sacred  principles  of  political  justice,  as 
well  as  of  moral  obligation.  They  might  emphatically  call  that  coun- 
try their  own^  in  which  they  were  permitted  to  exercise  such  rights — 
rights  for  which  some  of  them  had  paid  a  valuable  consideration. 

Those  who  have  served  the  territory  in  the  legislature,  or  accepted 
offices,  have,  in  many  instances,  forfeited  their  civil  rights  and  become 
aliens  in  the  country  from  which  they  migrated.  La  qualiti  de 
FranfaiSy  that  is  to  say,  French  citizenship,  shall  be  lost:  1.  By 
naturalisation  acquired  in  a  foreign  country:  2.  By  the  acceptance 
of  public  functionsy  unauthorised  by  the  emperor,  conferred  by  a 
foreign  government:  3.  By  every  establishment  in  a  foreign  country, 
without  the  intention  of  returning.  Napoleon  Code,  livre  1,  chap.  2, 
sect.  1,  art.  17. 

Surely,  he  who  thus  engaged  in  the  service  of  his  adopted  country, 
did  it  in  a  confidence  which  the  American  government  had  excited, 
and  consequently  was  bound  not  to  disappoint  wantonly,  that  its  pro- 
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tection  should  not  be  withdrawn  without  cause,  tliat  it  should  not  be- 
tray him,  by  sending  liim  back,  a  stranger  in  the  whole  world,  liable 
to  be  taken  and  delivered  to  the  very  sovereign  whose  resentment  he 
had  excited,  by  an  attempt  to  throw  off  his  allegiance. 

If  an  individual,  who  thus  forfeited  his  rights  in  his  native  country, 
is  not,  by  the  late  change  of  government,  a  citizen  of  the  state  of 
Louisiana,  he  is  an  alien  to  all  intents  and  purposes  whatever.  When 
he  finds  himself  thus  thrown  away,  an  outcast  upon  the  world,  he 
may  well  address  congress  thus:  ^^  You  have  declared  me  an  alien. 
On  a  war  breaking  out  with  my  former  country,  you  will  consider 
me  as  an  alien  enemy.  If  ever  the  same  laws  are  enacted  as  were  pass- 
ed in  1798  (4  Laws  U.  S.  143)  I  may  be  shipped  away.  I  settled  in 
one  of  your  territories,  in  which  your  laws  offered  me  a  domicil,  the 
right  of  holding  land,  elective  franchise,  eligibility  to  every  office, 
capacity  to  ezercise  legislative  functions:  brilliant  prerogatives  from 
which  my  dazzled  mind  could  not  by  any  possibility  separate  the 
quality  of  a  citizen.  I  have  taken  a  wife,  children  are  born  to  me. 
These  are  citizens.  Shall  I  take  them  with  me  out  of  the  only  country 
in  which  they  have  any  right,  and  wander  with  them,  outcast  and  for- 
lorn, till  I  find  an  hospitable  nation,  from  whose  generosity  we  may 
obtain,  what  we  vainly  claimed  from  your  justice?  Or  shall  1  part 
from  them,  and  with  the  civil  rights,  of  which  I  am  despoiled,  lose 
those  of  a  husband  and  a  feither? 

"  It  is  true  I  cannot  turn  to  any  part  of  your  statutes  in  which  the 
citizenship  of  the  United  States  was  expressly  promised  to  me.    But 

^  The  obligation  of  promises,  says  Archdeacon  Paley,  depends  upon 
the  expectations  which  we  knowingly  and  voluntarily  excite;  con- 
sequently any  action  or  conduct  towards  another,  which  we  are  sen- 
sible excites  expectations  in  him,  is  aS  much  a  promise  and  creates  as 
strict  an  obligation,  as  the  most  express  assurances.  Taking,  for  in- 
stance, a  kinsman's  child,  and  educating  him  for  the  heir  of  a  large 
fortime,  as  much  obliges  us  to  place  him  in  that  profession,  or  to  leave 
him  such  a  fortune,  as  if  we  hsid  given  him  a  promise  to  do  so,  under 
our  hands  and  seals.    Paley 's  Ph.  99,  100. 

*<Now,  if  nations  are  bound  by  moral  obligations,  receiving  a 
foreigner,  allowing  him  to  purchase  land,  bestowing  on  him  elective 
franchise,  passing  laws  to  authorise  him  to  exercise  legislative  func- 
tions, that  is  to  say,  the  sovereign  power  of  the  comitry,  naturally 
excite  expectations  which  cannot  be  wantonly  disappointed,  without  a 
flagrant  breach  of  faith.  The  expectation  which  your  conduct  excited 
in  me  was,  that  I  should  never  be  reduced  to  the  condition  of  an 
alien,  without  some  fault  on  me." 

V.  The  court  recognises  the  principle  that  the  act  to  enable  the 
people  of  the  Territory  qf  Orleans  to  form  a  constitutionj  &c.,  ought 
to  have  a  /t^era/ construction,  and  that,  without  the  utmost  necessity, 
.  no  part  of  it  ought  to  be  so  interpreted  as  to  destroy  acquired 
righis.  In  ordinary  affairs,  the  benignity^of  the  law,  says  lord  Bacon, 
is  such  that  when,  to  preserve  the  principles  and  grounds  of  the  law, 
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it  deprives  a  man  of  his  remedy ,  it  will  rather  put  him  in  a  better  de- 
gree and  condition  than  in  a  worse,  nam  quod  remedio  deatiiuiturj 
ispa  ratione  valet j  si  causa  absit.  Bacon's  Elem.  c.  9.  If  a  man 
shall  not  lose  his  remedy  without  his  fault,  shall  he  be  presumed  to 
lose  his  right?  The  presumption,  then,  must  be,  that  congress,  in 
establishing  a  government  which  necessarily  must  have  deprived  cer- 
tain individuals  of  their  civil  rights,  would  be  inclined  to  give  them 
better — ^rather  raise  them  to  the  high  situation  of  a  citizen  of  the  Uni- 
ted States,  than  to  degrade  them  to  the  degree  and  condition  of  an 
alien. 

On  the  best  view  of  the  case,  we  are  of  opinion  that  the  reference 
to  the  treaty,  and  the  distinction  made,  in  &vor  of  the  inhabitants 
who  were  here  at  the  cession,  in  the  sole  instance  of  owning  vessels 
.of  the  United  States,  are  not  sufficient  circumstances,  from  which  we 
may  imply  the  intention  of  congress  to  exclude  from  the  rights  of  a 
citizen  of  the  state  of  Louisiana,  any  person  actually  and  bona  fide  an 
inhabitant  of  that  part  of  the  Territory  of  Orleans,  described  in  the  act 
at  the  time  of  its  passage. 

The  consequence  of  this  opinion,  on  the  present  case,  is,  that  the 
applicant  must  be  considered  as  a  citizen  of  the  state  of  Louisiana, 
and  as  such  is  entitled  to  all  the  rights  and  privileges  of  a  citizen  of 
the  United  States. 

Duncanj  Brackenridge  and  GaleSj  for  the  motion. 

Roberteonj  Dick  and  Wileon^  coutra. 


Sauv6  V.  Dawson.     II.  StOSt. 

SIGNATURE  to  a  promissory  note  to  be  proved  by  the  report  of 
experts.    Appeal  bond  a  good  piece  of  comparison. 
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Nugent  V.  Trepagnier.     II.  205. 

JUROR,  who  tried  a  suit  of  plaintifTs  against  another  endorser  on 
same  note,  not  absolutely  incompetent:  must  be  objected  to  before 
trial  begins. 


State  V.  Cecil.     II.  308. 

INCIDENTAL  facts,  such  as  freedom  of  a  woman  of  color 
offered  as  witness,  need  not  be  proved  as  strictly  as  facts  at  issue. 


Milne  v.  Amelung's  Syndics.     II.  309. 

VENDOR  who  has  receive  part  of  his  price  may  demand  the 
whole  thing  sold,  on  returning  that  part,  or  that  it  be  sold  to  raise 
the  balance. 
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Brofleld's  Heirs  v.  Lynd.    II.  213. 

IK  plnliuiflfii  become  alien  enemies  after  execution  issued,  court 
will  nut  iuterfero  on  summary  application  to  stay  it. 


Orleans  Navigation  Company  v.  The  Mayor,  &c.,  of 
New  Orleans.     11.  21 4.     ( Ai/c,  p.  1 1 .) 

t  THIS  case  was  now  ai^ed  before  the  three  judges,  and  the  dis- 
cussion turned  mainly  on  the  question,  whether  the  service  claimed 
to  be  exercised  on  the  canal  was  rightly  denominated  by  a  common 
law  term,  incorporeal  hereditament ^  and  might  be  decided  upon  by 
the  maxim  of  common  law,  ^incorporeal  hereditaments  lie  only  in 
grant,''  and  no  grant  being  shown  here,  the  service  be  rejected;  or 
whether,  appealing  to  the  oracles  of  the  civil  law,  it  ^ould  be  held 
that  the  right  which  the  defendants  claimed  might  have  passed  to 
them  without  grant,  by  a  ^t/o^t-delivery,  that  is  patentid  et  usvj 
which  would  render  written  evidence  of  acceptance  by  defendants 
unnecessary.  Mathews,  J.,  and  Lewis,  J.,  adhered  to  their  former 
opinion,  and  overruled  the  motion  for  a  new  trial.  Mabtih,  J.,  dis- 
sented. 
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Ellery  v.  Amelung's  Syndics,     II.  242. 

GENERAL  professional  services  by  an  attorney  are  no  part  of 
the  privileged  law  chargesj  or  taxed  costs. 


Simpson  v.  Burnet.     II.  243. 

THE  disability  of  the  defendant  to  be  taken  advantage  of  by  plea 
in  abatement,  or  at  trial. 


Eersham  v.  Collins.     IL  245. 

CLERK  cannot  certify  a  judgment  in  any  other  manner  than  by 
giving  a  copy  of  it. 
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Welman,  Curator,  v.  Connolj.    II.  245. 

DISABILITY  of  plaintiff  must  be  pleaded  in  abatement. 


State  V.  Pierce.     II.  253. 

VOLUNTARY  declarations  of  accused,  directed  to  be  received, 
must  not  be  on  oath. 


State  r.  Rodriguez.     11.  253. 

DECLARATIONS  of  accused  must,  to  be  used  in  evidence,  be 
written  down  by  the  justice,  and  subscribed  by  the  accused 
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Nelson  et  al.  v.  Morgan.     II.  256. 

AGENT  disobeying  orders  liable  for  the  injury  sustained,  not  for 
the  whole  value  of  the  object. 


Nugent  V.  Mazange.     11.  365. 

IF  the  place  of  payment  be  altered,  parties  taking  the  note  after 
the  alteration  are  bound  by  it,  and  as  to  them  the  demand  is  well 
made  at  the  new  place. 
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Jacob  et  al.  v.  Ursuline  Nuns.     11.  26.9. 

A  PARTY  who  works  for  another  is  only  entitled  to  wages  when 
he  has  stipulated  for  them,  or  when,  by  implication,  the  person  who 
received  the  services  promised  to  pay  for  them.  If  the  work  be  per- 
formed, in  expectation  of  being  rewarded  by  a  gift  or  legacy,  wages 
will  not  be  demandable. 


Scull  V.  Mowry.     11.  275, 

INTERROGATORIES  answered  by  party  cannot  be  stricken 
out. 
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W.  F.  Macart/s  Case.     II.  277. 

A  MITTIMUS  m.  French  is  bad  since  the  constitution,  which 
requires  all  judicial  proceedings  to  be  in  the  language  in  which  the 
constitution  and  laws  of  the  United  States  are  written. 


Livingston  v.  Cornell.     II.  381. 

HELDy  that  in  this  state,  an  attorney  and  counsellor  may  sue  for 
the  reward  of  his  services,  according  to  their  real  value;  that  this  real 
value  is  not  to  be  fixed  by  any  previous  contract,  but  may  be  by 
allowance  of  the  suitor  after  services  performed;  but  that  it  cannot, 
in  any  case,  rest  on  an  agreement  depending  on  the  issue  of  the  suit; 
much  less  can  a  contract  on  no  purchase  no  pay  be  the  ground  of  an 
action. 


Nugent  V.  Delhomme.     II.  307. 

THIS  was  an  action  by  an  endorser,  against  the  maker  of  a  pro- 
missory note.  (See  last  case.)  Defendant  setup  that,  since  the 
making  of  it,  a  material  alteration  had  taken  place  without  his  know- 
ledge or  consent  which  annulled  the  note,  that  is,  a  memorandum 
had  been  written  at  the  bottom  of  it  ^^  payable  at  the  domicil  of  D.^' 
Heldj  that  this  indication  of  the  place  of  payment  did  not  alter  the 
maker's  responsibility,  wljich  is  to  pay  the  note  universally.  The 
case  of  Trapp  v.  Spearman,  3  Esp.  N.  P.  C,  is  conclusive. 
Yoi^  L— 7 
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Defendant  proving  that  plaintiff  had  received  from  one  of  the 
endorsers  full  amount  of  the  note,  court  charged  for  the  defendant  as 
to  the  residuum  of  the  claim,  which  was  for  costs.  But  heldy  that 
where  separate  suits  are  brought  against  the  maker  and  endorser  of 
a  note,  and  separate  judgments  bad  been  recovered,  plaintiff  would 
be  entitled  to  costs  against  each. 


Read  v.  Bailey.     II.  314. 

WHEN  the  court  is  equally  divided  there  can  be  no  judgment. 
It  is  not  that  the  plaintiff,  either  in  a  motion  or  on  a  trial,  who  does 
not  succeed,  of  course  fails,  the  division  of  the  court  telling  against 
him.  In  France  there  are  courts  where  the  president  has  a  casting 
vote,  in  others  recourse  is  had  to  another  court  In  England  in  all 
the  courts^  and  in  the  house  of  lords,  where  there  is  an  equal  divisbn, 
there  is  no  judgment.  So  in  Louisiana;  1  Martin,  99.  269,  ante^  11. 
And  for  good  reason,  as  the  court  is  composed  of  an  uneven  number. 
The  plaintiff  was  permitted  to  discontinue  before  opinion  of  court 
known  on  the  cause. 


Clark  V.  Stackhouse.     II.  319. 

CHECK  received  from  a  person  who  obtained  it  unfairly,  will 
entitle  the  party  to  recover  on  it  if  he  took  it  without  any  knowledge 
of  the  ciratmstaoces  under  which  the  first  took  it. 
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Poutz  V.  Duplantier.     II.  328. 

BLANK  endorsement  henceforward  allowed  to  be  filled  up  at  the 
trial:  by  ordinance  of  Bilbao^  every  endorsement  was  required  to  be 
filled  up  with  the  name  of  the  endorsee,  with  mention  of  the  value 
received  and  a  date.     Also  (posfy  331.) 

Judgment  against  maker,  and  execution  against  his  lands  which 
had  been  sold  at  a  year's  credit,  but  day  of  payment  not  yet  arrived, 
is  no  bar  to  execution  on  judgnoent  upon  this  action  against  endorser. 
Motion  for  stay  of  execution  denied. 


Aston  V.  Morgan.     II.  B3$. 

SURETY  binding  himself  jointly  and  severally  wifti  the  principal 
cannot  have  the  benefit  of  discussion;  though  bond  executed  in  a 
state  where  a  different  rule  prevails. 


CASES 


ARGUED   AND   DETERMINED 


IN  THE 
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EASTERN  DISTRICT,  MARCH  TERM,  1813. 


AT  the  opening  of  this  Term,  Dominice  A.  Hall,  and  Georoe 
Mathews,  Esquires,  produced  their  conunissions  as  Judges  of  this 
Court,  bearing  date,  22d  and  23d  of  February  1813,  with  certificates 
of  their  having  taken  the  oaths  required  by  the  constitution  and  laws, 
and  took  their  seats.  On  the  9th  of  March,  Pierre  Derbignt, 
Esquire,  produced  a  conunission  dated  the  preceding  day,  with  a 
similar  certificate,  and  took  his  seat 


Bermudez  v.  Ibanez.     III.  2-* 

No  appeal  lies  from  a  judgment  of  the  Superior  Court  of  the  late  Territorj. 

BY  THE  Court. — The  question  submitted  to  the  decision  of  the 
court  in  this  case  is,  whether  there  exists,  under  the  constitution  of  the 

*  See  Dofiio  v.  Maaaicot,  port,  289.    Bootheney  v.  Dreux,  10,  O.  S^  1. 
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State,  a  right  of  appeal  from  this  court,  fromihe  judgmects  rendered 
by  the  late  Superior  Court,  since  the  30th  of  April,  1812,  the  date  of 
the  approbation  of  the  constitution  by  congress. 

The  constitution,  therefore,  and  the  schedule  annexed  to  it,,  are  the 
instruments  to  be  consulted  for  the  understanding  of  this  question. 

By  the  one  it  is  provided,  art.  4,  sect.  1,  that  '^  the  judicial  power 
shall  be  vested  in  a  Supreme  Court  and  inferior  courts.''  Sedt  2 
declares  that  <'  the  Supreme  Court  shall  have  appellate  jurisdiction 
only,  which  jurisdiction  shall  extend  to  all  civil  cases  when  the  mat- 
ter in  dispute  shall  exceed  the  sum  of  three  hundred  dollars."  And 
sect.  4,  that  ^<  the  legislature  is  authorised  to  establish  such  inferior 
courts  as  may  be  convenient  to  the  administration  of  justice." 

By  the  other  it  is  said,  sect.  3,  that  <<  the  governor,  secretary,  and 
judges,  and  all  other  officers  under  the  territorial  government  shaU 
continue  in  the  exercise  of  the  duties  of  their  jrespectiv.e  departments, 
until  they  shall  be  superseded  under  the  ajitbority  of  the  constitu- 
tion." 

The  first  question  which  arises  is,  what  is  the  schedule  with  respect 
to  the  constitution,  or  how  far  are  the  schedule  and  constitution  con- 
nected? 

The  representatives  of  the  people  of  Louisiana  assembled  for  the 
purpose  of  laying  the  foundation  of  a  state  government,  the  estab- 
lishing of  a  permanent  constitution,  and  the  providing  for  a  tempo- 
rary government.  As  iu  representative  government  considerable 
time  is  necessary  to  effect  a  change,  it  became  necessary,  in  order  to 
avoid  anarchy,  to  create  a  kind  of  intermediate  government,  the  dura- 
tion of  which  expires  when  the  permanent  government  is  organised 
and  goes  into  operation.  These  two  governments  are  distinct  and 
separate;  they  are  to  succeed,  the  one  to  the  other;  they  cannot  be 
blended  in  whole  nor  in  part. 

This  being  understood,  it  is  next  to  be  considered,  how  the  judi- 
ciary power  of  that  temporary  government  was  regulated  by  the 
schedule. 

The  convention,  'desirous  of  avoiding  "  the  inconveniences  which 
might  arise  from  the  change  of  government,"  declared  that  <^  the 
governor,  secretary,  and  judges,  and  all  other  officers  under  the  terri- 
torial government,  should  continue  in  the  exercise  of  the  duties  of 
their  respective  departments,  until  they  should  be  superseded  under 
the  authority  of  the  constitution." 

The  intention  of  the  convention,  clearly  manifested  by  the  expres- 
sions of  the  schedule,  was  for  a  time  to  maintain  the  order  of  things 
which  existed  until  then,  **  as  if  no  change  had  taken  place."  The 
Superior  Court  of  the  late  Territory  of  Orleans  was  vested  with  ori- 
ginal and  appellate  jurisdiction;  such  were  the  duties  it  exercised, 
such  were  its  powers.  That,  therefore,  must  be  the  jurisdiction  in 
which  it  was  continued;  for  it  cannot  be  pretended  that  its  judgments 
have  become  subject  to  an  appeal,  without  admitting,  that  there  has 
been  an  innovation  and  a  change  in  that  branch  of  the  former  govern- 
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menty  that  is  to  say,  without  admitting  that  which  is  expressly  pro- 
vided against  by  the  schedule. 

But  it  has  been  contended  that  the  right  of  appeal  to  the  Supreme 
Court  being  secured  to  the  citizen  since  the  day  on  which  the  con- 
stitution was  approved  by  congress,  all  the  judgments  rendered 
since  that  time  must  be  subject  to  it.  This  appears  to  the  court 
to  be  a  forced  construction  of  the  2d  sect,  of  the  4th  a^^t.  The  right 
of  appeal,  no  doubt,  is  guaranteed  by  the  constitution;  but  when  was 
it  to  take  effect?  Which  were  the  tribunals  over  whose  decisions  the 
Supreme  Court  was  to  exercise  the  appellate  jurisdiction  assigned  to 
it  by  the  constitution?  Undoubtedly  those  inferior  courts  which  the 
constitution  directed  to  be  established,  and  which  composed,  with  it, 
the  judiciary  powers  of  the  state.  The  Superior  Court  was  no  part 
of  that  system;  it  had  no  concern  with  it;  its  authority* under  the 
schedule  was  a  continuation  of  its  former  jurisdiction;  it  was  inde- 
pendent of  the  future  authorities;  and  its  judgments  must  stand  as 
nrevocable  as  they  were  under  the  territorial  government. 

Rule  dismissed. 
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Seguin  v.  Debon.  III.  6. 

Carpenter  repairing  a  ship  for  a  fixed  price,  Iowa  his  materials  and  labor  if  the  ship  be 

destroyed  before  the  work  is  finished. 

BY  THE  Court. — This  is  an  appeal  from  the  first  judicial  district 
The  facts  are,  that  the  appellee,  Debon,  placed  in  the  hands  of  Se- 
guin, the  appellant,  a  ship  carpenter,  a  vessel  called  the  Buckskin,  to 
be  repaired.  It  was  agreed  between  the  parties,  that  the  work  should 
be  done  in^twenty  days,  and  to  the  satisfaction  of  the  captain.  Thir- 
teen hundred  dollars  were  to  be  paid  by  Debon,  one  half  on  the  com- 
pletion of  the  work,  and  the  balance  in  ninety  days.  Seguin  pro- 
ceeded in  the  repairs,  when  on  the  19th  of  August  the  vessel  was 
entirely  destroyed  by  a  hurricane.  The  plaintiff  states  the  value  of 
the  labor  and  materials  furnished,  to  the  period  of  the  loss,  to  be  six 
hundred  and  fifty  dollars.  The  question  for  the  decision  of  the  court 
is,  was  the  plaintiff  entitled  to  recover?  By  the  3d  book,  ch.  3,  sect 
3,  art.  67,  of  the  Civil  Code,  it  is  declared  '^  that  when  the  undertaker 
furnishes  the  materials  for  the  work,  if  the  work  be  destroyed,  in 
whatever  manner  it  may  happen,  previous  to  its  being  delivered  to 
the  owner,  the  loss  shall  be  sustained  by  the  undertaker,  unless  the 
proprietor  be  in  default  in  not  receiving,  though  duly  notified  to 
do  so. 

It  has  been  contended  that  the  provisions  of  the  code  extend  only 
to  a  case  where  the  whole  thing  was  to  hb  furnished  by  the  workman, 
(which  would  be  a  contract  of  sale,)  and  not  to  one  like  the  present, 
where  a  certain  thing  was  delivered  to  him,  and  he  was  to  furnish 
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only  the  labor  and  materials  for  repair.  It  is  then  said  that  any  ad- 
dition to  the  principal  thing  becomes  a  part  of  it,  and  if  it  perish  in 
the  hands  of  the  workman,  according  to  the  maxim  of  the  civil  code, 
res  perit  domino;  the  undertaker  must  be  paid  for  work  and  mate- 
rials. Certainly  this  distinction  has  been  drawn;  but  it  is  believed 
that  the  present  article  of  the  code  was  intended  to  provide  for  both 
cases.  And  this  is  rendered  the  more  probable  by  observing,  that  the 
work  destroyed,  and  whose  loss  should  be  borne  by  the  undertaker, 
is  the  work  which  is  placed  under  the  doctrine  of  lovagCj  or  letting 
and  hiring;  and  not  merely  that  whole  or  entire  work  which  would 
be  properly  classed  under  the  head  of  venle^  or  sale;  the  distinction  is 
not  found  in  the  words  of  the  law.  The  subject  matter  of  the  sec- 
tion, and  to  which  all  its  provisions  apply,  is  explained  in  the  65th 
article;  it  speaks  of  an  undertaking  of  a  building,  or  worky  for  a  cer- 
tain stipulated  price.  The  contract  before  the  court  is  an  entire  and 
indivisible  one,  and  is  precisely  such  a  one  as  is  defined  by  the  law. 

But  independently  of  the  Civil  Code,  it  is  believed  that  the  plaintiff 
below  could  not  recover.  It  is  stated  by  Pothier,  that  there  is  a  great 
difference  between  a  contract  aversiontj  by  the  job,  or  entire,  and  a 
bargain  with  a  workman  that  he  shall  receive  so  much  by  the  foot  or 
measure.  In  the  first  case,  the  undertaker  cannot  compel  the  owner 
to  receive  the  work  until  it  is  finished;  and  until  that  time,  it  is  at  his 
risk.  There  can  be  no  doubt  if  the  work  had  been  finished  ready  for 
delivery,  the  loss  would  have  fallen  on  the  owner;  because  it  was  his 
fault  that  it  was  not  received — unless  he  could  show  that  it  was  not 
such  work  as  had  been  agreed  for. 

Voet  observes  in  his  commentary  on  the  36th  law  of  the  19th  book 
of  the  Digest,  <<opu^,  quod  aversione  /ocatum  esty  donee  approbetuTj 
condtictoris  periculum  est'* — that  if  a  thing  be  in  the  hands  of  a 
workman  to  give  it  a  new  form  for  a  certain  price,  if  before  it  Idb 
finished,  or  if  finished  there  be  no  delay  on  the  part  of  the  owner  to 
receive  it,  and  it  be  destroyed  by  fire,  robbery,  or  any  other  misfor- 
tune, without  his  fault,  it  seems  equitable  the  owner  should  lose  the 
(htng  he  sent,  and  tl^  workman  his  price. 

Upon  the  whole  the  court  are  of  opinion  that  the  judgment  of  the 
court  below  be  affirmed  with  costs. 
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A  trial  by  jury  cannot  be  had  in  the  Supreme  Court 

BY  THE  Court. — This  is  a  motion  of  the  plaintiff  for  a  venircy  in 
order  that  the  cause  which  has  been  tried  by  a  jury  below,  should 
be  re-tried  by  another  jury  in  this  court.  It  is  admitted  that  the  power 
to  issue  the  venire  is  not  expressly  given  by  any  of  the  judiciary 
laws.  But  it  is  contended  that,  as  the  constitution  has  declared  that 
this  court  shall  have  appellate  jurisdiction  in  all  civil  cases  where  the 
matter  in  dispute  exceeds  the  value  of  three  hundred  dollars,  this  ap- 
pellate power  must  be  exercised  here,  in  its  greatest  extent.  In  favor 
of  the  motion  of  the  plaintiff  we  are  referred  to  the  practice  of  ap- 
peal in  the  late  Territory  of  Orleans,  where  a  re-examination  of  facts, 
by  a  second  jury,  was  permitted.  And  hence  it  is  inferred,  that  the 
makers  of  the  constitution  must  have  had  this  mode  of  exercising  the 
appellate  power  in  contemplation,  when  they  provided  for  the  estab- 
lishment of  this  court. 

In  answer  it  is  said,  that  the  appellate  jurisdiction  must  be  regu- 
lated by  law — that  the  Supreme  Court  of  the  United  States  will  exer- 
cise it  only  as  prescribed  and  limited  by  the  several  acts  of  congress. 
To  this  it  is  replied  that  the  provision  in  the  constitution  of  this  state, 
is  different  from  the  one  contained  in  that  of  the  United  States;  it 
being  declared  in  the  latter  instrument,  that  the  appellate  power  shall 
be  subject  to  such  exceptions  and  regulations  as  congress  may  pre- 
scribe. It  is  contended  that  the  omission  of  these  words  in  our  state 
constitution,  was  intended  to  prevent  the  legislature  from  any  limita- 
tion of  the  appellate  jurisdiction  here. 

To  arrive  at  a  correct  decision  of  the  question,  it  becomes  neces- 
sary to  ascertain  clearly  what  is  intended  by  appellate  jurisdiction.  A 
technical  sense  has  been  affixed  to  it,  and  it  is  generally  used  in  refe- 
rence to  the  practice  of  the  civil  law;  but  it  is  known  to  professional 
gentlemen,  that  even  in  countries  whose  jurisprudence  is  founded 
upon  the  imperial  code,  the  appellate  jurisdiction  varies  in  the  differ- 
ent states  where  it  is  exercised.  Thus  the  Roman  code  prescribes 
one  mode,  the  Spanish  another,  and  the  French  a  third.  In  England, 
appeals  are  conducted  in  a  manner  different  from  the  coimtries  of  the 
continent,  and  differently  in  its  several  courts.  In  some  countries, 
appeals  go  in  all  cases,  whether  criminal  or  civil;  in  others,  in  civil 
cases  only.  In  the  courts  of  the  United  States  thefe  are  no  appeals 
in  criminal  cases.    An  appeal  in  the  New  England  states,  is  not 

*  See  Abat «.  Doliale,  ir.  317. 
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understood  in  the  same  sense  as  it  is  in  the  southern.  Thus,  we  are 
informed  by  the  celebrated  author  of  the  Federalist,  that  an  appeal 
from  one  jury  to  another,  is  familiar  both  in  language  and  practice,  in 
New  England,  and  is  a  matter  of  course  until  there  have  been  two 
verdicts  on  one  side.  This,  he  observes,  shows  the  impropriety  of  a 
technical  interpretation  derived  from  the  jurisdiction  of  a  particular 
state.  The  expression,  taken  in  the  abstract,  denotes  nothing  more 
than  the  power  of  one  tribunal  to  review  the  proceedings  of  another, 
either  as  to  law  or  fact,  or  both;  the  mode  of  doing  it  may  depend 
on  ancient  custom,  or  legislative  provision.  In  a  new  government,  it 
must  depend  on  the  latter,  and  be  with  or  without  a  jury,  as  may  be 
judged  advisable.  When  we  recollect  that  the  late  convention  was 
composed  partly  of  the  old  inhabitants  of  Louisiana,  and  partly  of 
Americans  from  the  United  States,  we  may  readily  conceive  that  they 
were  all  convinced  of  the  necessity  of  a  Supreme  Court  of  review; 
but  we  can  hardly  imagine  that  there  was  any  general  understand- 
ing, or  any  precise  idea  of  the  manner  in  which  that  power  was  to 
be  exercised;  they  have,  therefore,  only  used  the  general  term,  ap- 
pellate jurisdiction;  leaving  it  to  the  legislatures  which  should  suc^ 
ceed,  to  prescribe  the  jurisdiction,  within  the  meaning  of  the  constitu- 
tion, and  to  regulate  the  mode  of  proceeding. 

The  only  constitutional  provision  is,  that  it  shall  not  be  exercised 
in  cases  under  three  hundred  dollars;  and  confines  it,  perhaps,  (but 
•which  we  do  not  decide,)  to  civil  cases:  see  posty  Laverty  t;.  Du- 
•plessis.  With  respect  to  the  argument  drawn  from  the  express  decla- 
ration of  the  federal  constitution,  that  the  appellate  power  shall  be 
subject  to  such  regulations  and  exceptions,  as  shall  be  made  by  con- 
gress, we  do  not  perceive  its  force.  It  is  the  opinion  of  the  court, 
that  the  legislature  would  possess  the  power  without  any  such  decla- 
ration. 

The  organising  of  courts  conformably  to  the  provisions  of  the  con- 
stitution, is  believed  by  us  to  be  a  rightful  exercise  of  legislative  powers. 
We  reserve  to  ourselves  the  authority  to  declare  null  any  legislative 
act  which  shall  be  repugnant  to  the  constitution;  but  it  must  be  mani- 
festly so,  not  susceptible  of  doubt.  We  find  nothing  in  violation  of 
the  constitution  in  the  acts  regulating  the  appellate  jurisdiction  of  this 
court 

If  it  be  any  advantage  to  the  citizen  to  have  the  facts  of  his  case 
reviewed  and  examined  a  second  time,  the  inferior  court  has  ample 
means  of  affording  it,  if  any  good  reason  be  assigned.  Is  it  not 
sufficient  that  after  having  the  fads  ascertained  below,  the  law 
shall  be  settled  above?  What  becomes  of  the  boasted  advantages  of 
a  supreme  court  of  appeal,  if  a  jury  is  to  be  had  in  almost  every 
case  before  it?  It  has  been  said  that  the  great  benefit  of  a  supreme 
appellate  court,  Is  to  settle  the  law — to  fix  the  great  rules  of  property: 
but  how,  we  ask,  is  this  to  be  done,  if  it  must  depend  on  the  caprice, 
ignorance,  or  information  of  a  jury?  Much  as  every  man  must  be 
convinced  of  the  necessity  of  the  appellate  power,  as  contemplated 
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by  the  constitution  and  the  laws,  the  introduction  of  juries  into  the 
tribunals  of  the  last  resort,  can  have  no  other  tendency  than  to  ren- 
der every  thing  unsettled.  This,  and  whatever  is  calculate4  to  give 
an  unrestrained  course  to  appeals,  must  be  considered  as  a  source 
of  great  mischief;  the  inhabitants  of  this  country,  so  far  from  regard* 
ing  it  as  a  blessing,  would  justly  consider  it  as  a  curse. 

By  a  reference  to  the  different  clauses  of  the  acts,  it  will  be  found 
that  they  extend  to  the  citizen  all  the  advantages  which  a  well  con- 
stituted court  of  appellate  jurisdiction  is  calculated  to  effect. 

By  the  lOth  sect,  of  the  first  law  it  is  declared,  that  on  the  return 
of  the  proceedings  into  the  Supreme  Court,  the  adverse  party  may 
appear  and  deny  any  error  in  the  judgment  below,  whereupon  the 
court  shall  proceed. to  hear  the  said  appeal,  on  the  pleadings  and 
documents  so  transmitted.  Here,  there  is  a  security  for  a  decision  of 
the  Supreme  Court,  upon  any  question  of  law  which  may  present 
itself  on  the  record.  Should  there  have  been  an  issue  of  law  below, 
it  will  appear*  upon  the  transcript,  and  the  Supreme  Court  must  pro- 
nounce upon  the  correctness  of  the  judgment  of  the  inferior  court 
So  on  a  plea  to  the  jurisdiction,  or  any  other  question  of  law  which 
is  sent  up  on  the  record. 

By  the  11th  sect.,  if  the  court  below  have  erred  in  the  law  on  a  spe- 
cial verdict  or  statement  of  facts,  they  will  be  presented  again  to  the 
court  above,  and  the  law  arising  from  those  facts  will  be  there  de- 
cided. 

There  is  no  question  of  law  which  may  arise  during  the  trial  of  a 
cause,  which  may  not  be  reviewed  by  this  court. 

By  the  17th  sect,  of  the  supplementary  law  it  is  declared,  that 
whenever  on  a  trial  of  any  suit  in  any  inferior  court,  the  party  or  his 
counsel  shall  desire  the  opinion  of  the  court  on  any  question  of  law 
arising  in  the  course  of  the  trial,  it  shall  be  the  duty  of  the  court  to 
give  such  opinion,  and  either  party  may  except,  and  the  exception 
shall  be  entered,  and  so  much  of  the  testimony  shall  be  taken  as  may 
be  necessary  to  a  final  understanding  of  such  opinion  and  exception; 
and  the  same  shall  on  appeal  be  sent  up  with  the  other  proceedings 
in  the  case.  Thus,  should  improper  testimony  be  admitted,  or  proper 
testimony  be  rejected — or  should  the  judge  below  have  erred  in  his 
charge  to  the  jury,  (which  he  is  compelled  to  give  on  the  request  of 
either  party,)  the  mistakes  of  the  court  below  will  be  corrected  by  this 
tribunal. 

By  the  18th  sect.,  the  cause  may  be  remanded  for  a  new  trial,  and 
instructions  will  accompany  it,  directing  the  inferior  judge  in  what 
manner  to  proceed.  What  can  the  citizen  desire  more  than  to  have 
the  facts  of  his  case  found  by  a  jury,  and  any  possible  point  of  law 
that  may  arise  during  the  trial,  settled  by  the  supreme  judiciary  of  the 
state? 

The  court  are  of  opinion  that  their  appellate  jurisdiction  extends  to 
the  adjudication  of  the  law  in  final  decisions  and  judgments  in  civil 
actions  above  the  value  of  three  hundred  dollars.    It  is  impossible 
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now  to  pronounce  what  shall  be  considered  a  final  decision — each 
case  must  depend  upon  its  own  circumstances.  We  are  also  of 
opinion  that  no  re-examination  of  facts  in  this  court  was  contempla- 
ted by  the  legislature^  and  consequently  that  this  motion  be  over- 
ruled. 
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Appellees.     III.  16. 

• 

AFTER  verdict  in  the  late  Si^)erior  Court  and  motion  for  new 
trial,  the  case  was  transferred  to  the  first  district  court,  where  a  new 
trial  was  refused.  This  is  no  cause  of  appeal:  this  court  has  decided 
that  no  appeal  lies  from  the  Superior  to  the  Supreme  Court. 


Fortier  v.  Declouet.     III.  17. 

NO  appeal  from  a  motion  to  discharge  bail 
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DECREE  ordering  stay  of  proceedings  ought  to  have  stopped  the 
judicial  sale  of  the  land,  and  a  sale  made  in  contravention  of  it  was 
illegal  and  void.  Person  holding  land,  in  the  nature  of  a  trust,  enti- 
tled to  be  paid  by  privilege  for  advances  on  account  of  trust  subject. 


Lanusse  v.  Massicot  et  al.      III.  40. 

IF  there  be  a  supplemental  petition  and  the  judgment  below  be  on 
the  original  only,  the  case  will  be  remanded  to  be  tried  on  the  origi- 
nal and  supplemental  petitions  and  answers  as  one  case. 


Laverty  v.  Duplessis.     III.  42. 

No  criminal  appellant  jariediction  is  given  to  this  court    This  court  cannot  exercise  a 

general  superintending  jurisdiction  over  inferior  courts. 

DUPLESSIS,  marshal  of  the  United  States  for  the  Louisiana 
District,  being  ordered  to  remove  aliens,  enemies,  to  a  certain  distance, 
in  the  inland  parts  of  the  state,  arrested  Laverty,  a  native  of  Ireland, 
(the  United  States  being  at  war  with  the  King  of  the  United  King- 
dom of  Great  Britain  and  Ireland,)  who  claimed  the  citizenship  of  the 
United  States,  under  a  decision  of  the  late  Superior  Court  of  the 
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Territory  of  Orleans,  in  Desbois*s  case,  2  Martin,  185,  and  was 
accordingly  discharged  on  a  writ  of  habeas  corpus^  issued  by  the 
district  court  of  the  first  district.  Duplessis  thought  it  his  duty  not 
to  submit,  without  the  determination  of  the  Supreme  Court,  and 
prayed  an  appeal.  The  district  court  refusing  it,  he  moved  for  a 
mandamus  to  the  district  court  to  allow  the  appeal  and  send  up  the 
record. 

The  case  was  argued  by  Grymes,  attorney  of  the  United  States, 
and  the  most  eminent  counsel  at  the  bar,  during  several  days. 

By  the  Court. — This  case,  as  it  has  been  argued  by  desire  of  the 
court,  presents  two  questions  for  its  consideration. 

1.  Whether  any,  and  what  criminal  appellate  jurfsdiction  is  given? 
and 

2.  Whether  under  the  constitution  or  laws,  this  tribunal  can 
exercise  a  general  superintending  jurisdiction  over  inferior  courts? 

I.  With  respect  to  the  first  point,  it  is  contended  by  some,  that  as 
the  whole  judicial  power  is  vested  in  the  supreme  and  inferior  courts, 
and  the  appellate  jurisdiction  is  confided  here,  it  necessarily  follows 
that  criminal  appellate  jurisdiction  must  be  exercised  by  us. 

Let  us  first  examine  the  words  of  the  constitution.  It  is  declared 
that  <<  the  judicial  power  shall  be  vested  in  one  supreme,  and  inferior 
courts.  The  Supreme  Court  shall  have  appellate  jurisdiction  only, 
which  jurisdiction  shall  extend  to  all  civil  cases  when  the  matter  in 
dispute  shall  exceed  the  value  of  three  himdred  dollars." 

It  has  been  said,  in  the  course  of  the  argument,  that  this  state  being, 
as  to  internal  regulations,  completely  sovereign,  she  had  a  right  to 
distribute  the  powers  of  government  at  her  will — that  a  declaration 
in  the  constitution  that  the  appellate  power  shall  extend  to  civil  cases, 
is  no  restriction  on  the  court  to  exercise  it  in  crtmtfia/,  and  that 
nothing  can  be  inferred  from  legislative  silence;  that  even  had  the 
legislature  attempted  to  prohibit  its  exercise,  it  would  have  been  an 
unconstitutional  act,  and  consequently  void. 

Before  we  proceed  further,  it  is  important  to  ascertain,  whether 
appellate  jurisdiction  be  at  all  essential  to  the  exercise  of  judicial* 
power — ^whether  it  is  absolutely  necessary  in  criminal  cases — and  a 
sovereign  state  may  not  refuse  it  altogether,  or  establish  it  in  some 
cases  and  deny  it  in  others. 

These  questions  maybe  answered  by  a  resort  to  general  principles, 
and  by  a  reference  to  the  practice  of  other  countries^K)f  our  own  and 
of  our  sister  states. 

That  a  sovereign  state  has  a  right  to  establish  such  a  judicial 
system  as  it  pleases,'  is  a  proposition  that  must  be  assented  to  by  all. 
The  sole  restraint  that  we  can  imagine  is,  that  in  the  distribution  of 
its  powers  it  shall  not  violate  any  of  the  great  principles  secured  by 
the  national  compact;  but  the  only  imperious  duty  of  the  state,  in  this 
department,  is  to  establish  tribunals  for  the  decision  of  disputes 
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amongst  individuals,  and  for  the  trial  of  offences  against  the  social 
order.  But  whether  this  shall  be  done  in  one  court  or  in  many, 
whether  the  first  decision  shall  be  final,  whether  there  shall  exist  one 
appeal  or  more,  or  in  what  cases  it  may  be  granted,  is  not  to  be 
regulated  by  those  whom  the  people  may  call  to  the  important  duty 
of  framing  a  constitution. 

That  this  was  perfectly  understood  by  the  convention  of  this  state, 
appears  by  restraining  appeals  in  civil  cases  to  sums  above  the  value 
of  three  hundred  dollars.  That  the  erection  of  courts  of  appeal  has 
not  been  deemed  important  to  the  protection  of  life  or  liberty,  is  easily 
proved  from  the  practice  of  our  own  territory  for  nine  years  past, 
from  the  organisation  of  the  federal  courts  of  the  United  States  and 
of  other  states,  particularly  Kentucky. 

The  words  of  the  constitution  of  the  United  States  conferred  on 
congress  as  fuU  power  to  establish  appellate  jurisdiction  in  criminal 
cases,  as  could  possibly  be  granted.  ^^The  judicial  power  shall 
extend  to  all  cases  in  law  or  equity  arising  under  this  constitution, 
the  laws  of  the  United  States,  or  treaties  made,  or  which  shall  be 
made  under  their  authority — the  Supreme  Court  shall  possess  appellate 
jurisdiction  both  as  to  law  and  fact,  (except  in  cases  of  ambassadors 
and  consuls,)  under  such  regulations  as  congress  shall  prescribe." 
Laws  were  immediately  passed  defining  offences  and  organising  the 
courts.  Have  congress  passed  any  laws  on  the  subject  of  criminal 
appellate  jurisdiction?  Have  not  their  courts,  over  and  over  again, 
refused  to  exercise  it,  because  it  was  not  given  by  congress?  Have 
not  those  courts  been  in  operation  twenty  years  or  more,  and  have 
not  cases  occurred  which  might  remind  congress  to  establish  such  a 
jurisdiction,  if  they  really  thought  it  necessary?  Have  not  two 
insurrections  been  suppressed,  and  many  offenders  tried  for  capital 
offences?  We  can  not  have  forgotten  the  case  of  Fries  and  of  so 
many  others,  where  it  was  said  that  the  doctrine  of  treason  was 
carried  to  its  utmost  extent,  by  a  timeservmg  judge,  to  promote  his 
own  ambitious  views;  and  that  this  able  and  much  calunmiated 
magistrate  was  impeached,  and  acquitted  by  the  good  sense  of  the 
.  Senate?  Do  we  not  recollect  the  more  recent  case  of  Burr,  where  it 
was  openly  declared  that  the  great  and  upright  magistrate,  who 
presides  with  so  much  usefulness  and  dignity  on  the  supreme  bench 
of  the  United  States,  relaxed  the  law  of  treason  to  favor  the  escape 
of  a  powerful  criminal?  Have  these  cases  passed  unnoticed?  No^ 
they  haA'^e  not.  The  late  president  of  the  United  States  caused  a 
special  message  to  be  sent  to  congress,  enclosing  the  testimony  in  the 
case  of  Burr,  and  called  their  attention  to  the  defects  of  the  law,  or 
the  administration  of  it.  Yet  after  this  solemn  call,  and  after  much 
deliberation,  congress  have  not  discovered  the  want  of  a  criminal 
appeal  to  be  a  defect  in  the  system;  and  although  their  courts  have 
refused  to  exercise  it,  and  as  it  is  in  their  power  to  confer  it,  they 
have  not  thought  it  essential  to  the  security  of  life  or  liberty  to  estab- 
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lish  any  such  jurisdiction.  Let  us  proceed  one  step  further,  and  we 
shall  find,  in  one  state  at  least,  that  the  exercise  of  this  power  has 
been  expressly  forbidden  to  the  court  of  appeals. 

By  the  constitution  of  Kentucky  it  is  declared,  that  the  court  of 
appeals  (except  in  cases  otherwise  directed  by  this  constitution)  shall 
have  appellate  jurisdiction  only,  "  which  shall  be  co-extensive  with 
the  state,  under  such  restrictions  and  regulations,  not  repugnant  to 
the  constitution,  as  may  from  time  to  time  be  prescribed  by  law." 
From  these  expressions  it  is  clear  that  the  legislature  of  Kentucky 
might  have  vested  in  that  court  a  criminal  appellate  jurisdiction ;  but 
so  far  from  doing  so,  they  have  declared  that  although  a  writ  of  error 
shall  be  demandable  of  right,  yet  it  shall  not  issue  in  those  cases 
which  may  be  brought  before  and  determined  by  the  district  court, 
under  the  criminal  jurisdiction  of  said  court,  in  which  cases,  <<  no 
certiorari,  appeal,  supersedeas,  or  writ  of  error  shall  be  allowed." 

From  the  example,  we  must  believe  that  many  and  weighty 
reasons  presented  themselves  against  the  establishment  of  a  criminal 
appeal — and  may  not  many  arguments  be  urged? 

When  we  reflect,  also,  that  our  criminal  code  is  perhaps  the 
mildest  in  the  world,  and  that  our  mode  of  trial  gives  every  chance 
for  innocence  to  vindicate  itself;  when  from  long  experience  we  know 
that  the  general  leaning  of  courts  and  juries  is  in  favor  of  the 
accused  and  the  sacred  regard  which  is  always  held  for  the  rights 
secured  to  them  by  the  constitution — when  we  reOect  with  what 
difSdence  and  scrupulosity  criminal  jurisdiction  is  exercised,  and  that 
the  district  courts  are  presided  over  by  men  of  legal  learning,  and  when 
we  further  consider  the  great  advantages  resulting  to  the  community 
from  the  speedy  infliction  of  punishment  after  the  clear  conviction  of 
guilt — ^when  we  reflect  on  the  difliculty  of  removing  prisoners  from 
die  remote  parts  of  the  state,  the  danger  of  escape,  ana  the  thousand 
other  embarrassments  that  present  themselves  in  a  crowd;  we  are 
persuaded  that  the  convention  of  Louisiana  never  intended  to  estab- 
lish this  as  a  court  of  criminal  appellate  power. 

This  intention  we  think  is  clearly  collected  from  the  words  of  the 
constitution.  "  The  Supreme  Court  shall  have  appellate  jurisdiction 
only,  which  jurisdiction  shall  extend  to  civil  cases  when  the  matter 
in  dispute  shall  exceed  the  value  of  three  hundred  dollars." 

A  general  definition  of  the  jurisdiction  having  been  first  given  in 
these  words — *^  the  Supreme  Court  shall  have  appellate  jurisdiction 
oidy, "  it  may  be  said  that  all  cases  were  included.  If  nothing 
further  than  an  exclusion  of  civil  cases  under  three  hundred  dollars 
was  intended,  the  plain  expression  would  have  been — "  which  juris- 
diction shall  not  extend  to  civil  cases  under  three  hundred  dollars," 
But  as  the  constitution  stands,  the  first  part  of  the  section  establishes 
the  kind  of  jurisdiction — it  shall  be  appellate  only — the  other  speaks 
of  its  extent — ^it  shall  extend  to  all  civil  cases  above  the  value  of 
three  hundred  dollars:  and  the  whole  is  evidently  an  aflSbrmative 
description  of  the  kind  and  extent  of  the  jurisdiction*  An  afllrmative 
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description  of  the  authority  granted,  must  imply  an  exclusion  of  any 
other  authority.  The  maxim  of  law,  expressio  unius  est  exclusio 
alteriuSy  applies  with  peculiar  propriety  to  a  case  of  this  nature. 
Affirmative  words  are  often,  in  their  operation,  negative  of  other 
objects  than  those  affirmed.  In  the  case  cited  at  the  bar,  United 
States  V.  Moore,  3  Cranc/i,  69,  it  was  contended  in  support  of  the 
jurisdiction  of  the  coiurt,  that  as  criminal  jurisdiction  was  exercised 
by  the  courts  of  the  United  States,  under  the  description  of  all  cases  in 
law  and  equity  arising  under  the  constitution  and  laws  of  the  United 
States,  and  as  the  appellate  jurisdiction  of  the  court  was  extended  to 
all  enumerated  cases  other  than  those  which  might  be  brought  in 
originally,  with  such  exceptions  and  regulations  as  congress  shall 
make,  the  Supreme  Court  possessed  appellate  jurisdiction,  in  criminal 
as  well  as  civil  cases,  over  the  judgments  of  every  court,  whose 
decisions  it  could  review,  unless  there  should  be  some  exception  or 
-regulation  made  by  congress,  which  should  circumscribe  the  jurisdic- 
tion conferred  by  the  constitution. 

This  argument,  says  the  chief  justice,  would  be  unanswerable,  if 
the  Supreme  Court  had  been  created  by  law,  without  describing  its 
jurisdiction.  So  we  say  here,  the  argument  of  gentlemen  would  be 
conclusive,  had  there  been  no  description  of  our  appellate  jurisdiction. 
But  the  constitution  of  Louisiana  has  done  with  respect  to  us,  that 
which  the  acts  of  congress  had  done  with  respect  to  the  Supreme 
Court  of  the  U.  S.,  that  is,  it  has  given  an  affirmative  description  of 
our  powers,  and  declares  they  shall  extend  to  civil  cases  above 
the  value  of  300  dollars.  The  ground  of  refusal,  stated  by  the  chief 
justice,  is  that  the  jurisdiction  of  the  court  has  been  described  and  an 
affirmative  description  of  its  powers  must  be  understood  as  regulated 
under  the  constitution  prohibiting  the  exercise  of  other  powers  than 
those  described.  Where  then  is  the  difference  between  those  cases, 
but  that  in  the  one  the  regulation  or  description  is  made  by  the 
constitution  itself,  and  in  the  other,  it  is  by  law,  under  it?  Shall  a 
constitutional  description  of  jurisdiction  have  less  efficacy  than  a 
legislative  one?  Shall  there  be  one  rule  for  the  construction  of  a 
statute  and  another  for  the  interpretation  of  a  constitutional  act? 

This  rule,  it  is  acknowledged,  must  operate  upon  a  part  of  this 
sentence.  It  is  not  pretended  that  the  Supreme  Court  can  exercise 
jurisdiction,  as  an  appellate  court,  in  civil  cases  under  the  value  of 
300  dollars.  In  virtue  of  what  rule  is  this  taken  for  granted?  By  the 
rule,  so  familiar  to  every  lawyer,  that  the  affirmative  declaration  of 
the  jurisdiction  is  an  exclusion  of  any  other.  But,  why  shall  we  stop 
the  operation  of  the  rule  here,  and  not  suffer  it  to  have  its  full  force? 
If  we  admit  its  influence  upon  the  amount  of  jurisdiction,  we  must 
admit  it  also  upon  its  object  and  extent. 

The  chief  justice  of  the  United  States,  in  the  case  of  Moore, 
proceeds  to  observe  that  thfe  appellate  jurisdiction  of  the  Supreme 
Court  from  the  circuit  courts  is  described  affirmatively — no  restrictive 
words  are  used:  yet  it  has  never  been  supposed  that  a  decision  of  a 
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circuit  court  could  be  reviewed,  unless  the  matter  in  dispute  should 
exceed  2000  dollars.    There  are  no  words  in  the  act  restraining  the 
Supreme  Court  under  that  sum;  their  jurisdiction  is  limited  by  the 
legislative  declaration  that  they  may  review  the  decisions  of  the  circuit 
court,  when  the  value  in  dispute  exceeds  the  value  of  2000  dollars. 
A  distinction  has  been  attempted  to  be  drawn  between  the  courts 
of  the  United  States,  and  those  of  a  sovereign  state.    In  the  one,  it  is 
said  nothing  can  be  Exercised,  but  what  is  expressly  given — in  the 
other,  every  thing  is  retained  and  may  be  exercised  in  the  most  unre- 
strained and  unbounded  manner.    This  distinction  is  correct  so  far  as 
it  respects  the  several  governments — the  federal  government  possesses 
no  power,  nor  can  exercise  any  other,  than  that  which  is  expressly 
granted  by  the  federal  constitution;  but  the  moment  that  grant  is  made 
its  right  to  exercise  it  is  sis  ample  as  that  of  any  state  in  its  sovereign 
capacity,  and  all  the  rules,  applicable  to  the  several  acts  regulating  it, 
must  be  the  same  in  both.    There  then  can  be  no  doubt  of  the  power 
of  the  general  government  to  exercise  every  sort  of  judicial  power, 
tinder  the  constitution  and  laws  of  the  United  States,  and  its  author- 
ity to  distribute  it  to  its  different  courts  is  as  complete  as  that  of  any 
state  sovereignty  in  the  Union.     With  these  observations  we  shall 
dismiss  this  part  of  the  subject.    It  is  the  unanimous  opinion  of  the 
court,  that  it  cannot  exercise  any  criminal  appellate  jurisdiction. 

II.  The  next  question  for  the  consideration  of  the  court  is,  whether 
a  general,  superintending  jurisdiction  is  given  over  the  inferior 
courts? 

It  is  contended  in  argument  that  this  court  has  two  characters:  1st, 
that  of  a  court  of  appeals;  and  2dly,  of  a  great  superintending  tribunal 
over  all  inferior  courts.  It  is  then  said  that  for  the  purpose  of  carry- 
ing into  execution  all  those  powers,  the  1 7th  clause  of  the  judicial 
act  has  declared  "  that  the  Supreme  Court  shall  have  power  to  make 
and  issue  all  mandates  necessary  for  the  exercise  of  its  jurisdiction, 
over  the  inferior  tribunals,  agreeably  to  the  principles  and  maxims  of 
law." 

In  the  consideration  of  this  question,  we  must  always  keep  in  view, 
that  the  jurisdiction  of  this  court  is  appellate  only.  Chief  Justice 
Marshall  (in  the  case  of  Bollman  and  Swartwout)  very  properly 
observes  that  courts,  which  originate  in  the  common  law,  possess  a 
jurisdiction,  which  must  be  regulated  by  their  common  law,  until 
some  statute  shall  change  the  established  principles;  but  courts  which 
are  created  by  written  law  and  whose  jurisdiction  is  defined  by 
written  law  cannot  transcend  that  jurisdiction.  This  is  not  the 
language  of  the  federal  courts  only,  the  same  principles  prevail  in 
the  courts  of  the  several  states.  In  the  case  of  Yates  v.  The  People, 
reported  in  6th  Johnston— it  is  observed  by  Judge  Thompson,  that  it 
was  warmly  pressed  upon  the  court  to  construct  their  powers  so  as 
to  extend  their  supervising  jurisdiction;  but  he  says  he  has  the  fullest 
confidence  that  it  will  not  be  done  so.  Chief  Justice  Kent,  speaking 
of  the  court  of  appeal  in  New  York,  remarks,  "  this  court  is  as  much 
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bound  by  law  as  any  court  within  the  state:  the  idea  that  it  has  an 
undefined  description  in  any  case  is  wholly  unfounded.  The  mem- 
bers take  the  same  oath  as  is  taken  by  other  judicial  officers;  they  are 
bound  by  the  most  solemn  sanctions,  legal,  moral  and  religious,  to 
seek  after  and  declare  the  law.  Whether  it  be  defective  or  unpala- 
table is  not  to  be  made  a  question  here.  It  is  the  business  of  the 
legislature  to  make  and  amend  the  law,  and  the  duty  of  every  court 
to  pronounce  it,  as  they  find  it. "  The  appellate  jurisdiction,  to  be 
exercised  by  this  court,  must  be  judicially  appellate;  that  is,  it  must 
be  the  revision  and  correction  of  a  judicial  decisiony»and,  in  this  state, 
can  only  be  exercised  in  cases  above  the  value  of  three  hundred 
dollars. 

The  great  and  extensive  powers  possessed  by  the  Court  of  King's 
Bench  in  England,  of  superintending  the  inferior  tribunals  and  of 
issuing  the  great  prerogative  writ  of  mandamus^  is  the  exercise  of 
original  jurisdiction  and  not  appellate  by  writ  of  error  or  appeal. 
Blackstone  declares  it  to  be  the  peculiar  duty  of  the  King's  Bench  to 
superintend  all  inferior  tribunals,  and  to  enforce  the  due  exercise  of 
the  judicial  or  ministerial  powers  which  the  crown  or  legislature  may 
have  invested  them  with,  and  this  not  only  by  restraining  their 
excesses,  but  also  by  quickening  their  negligence  and  obviating  their 
denial  of  justice.  Does  this  court  possess  any  such  authority?  From 
whence  is  it  derived?  Is  this  a  court  of  common  law  with  remnants 
of  regal  prerogatives  about  it?  Or  is  it  a  court  constituted  the  other 
day  by  a  written  instrument  in  which  its  powers  are  defined?  There 
is  no  analogy  between  our  plain  appellate  court  of  limited  jurisdiction 
and  the  Court  of  King's  Bench  in  England,  with  all  its  splendid  attri- 
butes of  regal  sovereignty.  That  court  had  original  as  well  as  appel- 
late jurisdiction — ^it  was  an  emanation  from  the  king's  prerogative:  it 
had  original  jurisdiction  in  capital  ofiences  and  misdemeanors  of  a 
public  nature,  tending  to  a  breach  of  the  peace,  to  oppression,  or  to 
any  manner  of  misgovernment  It  was  the  cuslos  morum  of  the 
nation:  it  had  supreine  authority,  the  king  being  still  presumed  by 
law  to  sit  there,  as  judge  of  the  court,  though  he  judged  by  his  judges, 
and  the  proceedings  are  supposed  to  be  coram  nobis,  that  is,  before 
the  king  himself,  for  which  all  writs  in  that  court  are  so  made 
returnable,  and  not  coram  Justiciar  its  nostris. 

But  it  is  asked,  what  meaning  is  to  be  given  to  the  words  of  the 
17th  clause  ^^sliall  have  power  to  make  and  issue  all  mandates 
necessary  for  the  exercise  of  their  jurisdiction  over  the  inferior 
courts?"  The  answer  is  a  very  plain  one — by  this  section,  the 
court  is  enabled  to  enforce  its  appellate  power  over  the  district  and 
city  courts;  should  they  refuse  to  certify  a  record,  or  refuse  to  obey 
the  sentence  or  decree  of  this  court,  mandates  will  be  necessary  to 
compel  obedience  to  our  judgments. 

But  is  there  to  be  no  superintending  jurisdiction?  Are  petty 
magistrates  to  be  permitted  to  exercise  their  village  tyranny,  unre- 
strained, and  shall  there  be  no  power  to  keep  them  within  bounds? 
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District  courts  are  established  throughout  the  state;  legal  characters 
preside,  and  it  is  declared  by  the  16th  section  ^^  That  the  proceedings 
of  the  district  courts  in  civil  and  criminal  cases  shall  be  governed  by 
the  acts  of  the  territorial  legislature,  regulating  the  proceedings  of  the 
late  Superior  Court,  and  they  shall  have  the  same  powers,  when  not 
inconsistent  with  this  act,  which  were  granted  to  the  said  Superior 
Court  by  said  acts." 

The  powers  of  that  court  are  believed  to  have  been  amply  sulE- 
cient  for  the  purposes  proposed,  and  if  not  the  legislature  can  easily 
confer  them;  but,  were  there  a  defect,  it  would  be  no  reason  for  a 
court  of  appellate  authority  to  assume  the  exercise  of  original  juris- 
diction. 

Much  has  been  said  about  the  supremacy  of  this  court:  it  is  urged 
that  the  word  supreme  can  signify  nothing  less  than  that  this  court  pos- 
sesses a  supreme  power  over  all  the  others,and  an  unbounded  authority 
to  correct  their  conduct  in  every  case.  The  court,  however,  do  not 
see  in  this  expression  any  thing  which  would  warrant  the  assumption 
of  these  extensive  powers.  This  is  indeed  the  Supreme  Court  of  the 
state,  but  supreme  only,  in  the  exercise  of  the  jurisdiction  assigned 
to  it  by  the  constitution.  In  that  jurisdiction  there  is  no  power  above 
it.  It  is  supreme — wherever  that  jurisdiction  extends,  it  is  supreme; 
but  because  this  court  is  called  supreme^  to  pretend  that  its  suprema- 
cy must  of  necessity  extend  in  all  cases  is  certainly  an  extraordinary 
idea.  According  to  that  mode  of  reasoning,  the  power  of  a  court,  once 
established  with  the  title  of  supreme  court,  could  not  be  defined  or 
limited:  for  if  limited  at  all,  it  would  cease  to  be  a  supreme  court; 
yet  no  man  has  ever  thought  of  contesting  the  right  of  the  people  to 
distribute  the  powers  of  government  as  they  please,  and  using  that 
right  they  have  confined  the  jurisdiction  of  this  cornt  to  certain  cases. 
The  highest  court  of  the  United  Stales  is  called  the  Supreme  Court, 
yet  its  powers  are  defined  and  circumscribed,  and  so  are  those  of  the 
supreme  courts  of  the  several  states. 

To  those  who,  with  the  best  intentions,  have  made  such  animated 
appeals  to  the  dignity  and  supremacy  of  this  court,  we  will  observe, 
in  the  words  of  the  chief  justice  of  New  York,  "  that  this  court  can- 
not possibly  approve  of  the  suggestions  of  counsel,  to  encourage  an 
enlargement  of  its  authority,  to  vindicate  to  itself  the  powers  that  the 
best  court  of  errors  ought  to  have  and  not  to  clip  the  rights  of  the 
citizen  by  strict  rules  and  technical  standards—how  can  this  court 
vindicate  or  assume  to  itself  powers  not  given  to  it  by  law?"  If 
such  should  be  our  conduct,  there  would  be  an  end  of  all  law  and 
security  within  these  walls.  We  should  have  no  certain  medium  or 
standard  of  justice — the  citizen  would  never  know  when  he  was  safe 
or  what  were  his  rights.  This  court  would  soon  become  terrible  to 
the  suitor  and  destructive  of  the  established  law  of  the  land.  In  our 
opinion,  no  court  should  be  more  scrupulously  cautious  than  this  of 
overleaping  its  constitutional  and  legal  barriers,  because  it  is  a  court 
of  final  resort,  and  no  other  court  can  correct  its  abuses — such  an 
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unchecked  tribunal  would  soon  become  the  public  terror,  or  perhaps, 
the  public  scorn,  if  it  once  dreams  of  discretion  or  usurpation.  Let 
authority  be  once  assumed  under  pretence  that  it  is  impliedly  granted, 
and  liberty  must  soon  make  room  for  arbitrary  power. 

Upon  the  whole,  we  are  of  opinion  that  this  is  not  a  case  within 
the  appellate  jurisdiction  of  this  court,  and  the  application  must  there- 
fore be  rejected. 
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Le  Breton  v.  Nouchet.     III.  60. 

'  A  yoang  ooaple  domiciliated  in  New  Orleans,  eloping  to  and  marrying  at  Natches,  under 
circuroatances  which  prove  they  had  New  Orleans  in  contemplation  for  their  residence 
at  the  time  of  marriage,  have  their  conjugal  rights  regulated  by  the  law  of  Louisiana. 

THE  plaintiff  stated  herself  to  be  a  widow,  and  the  mother  of 
Alexandrine  Le  Breton,  deceased,  and  as  such,  her  forced  heir,  and 
claiming  her  estate;  that  her  said  daughter,  being  only  thirteen  years 
of  age,  and  having  no  domicil,  but  her  mother^s,fled  therefrom,  with 
the  defendant,  to  Natchez,  in  the  Mississippi  Territory y  where  they 
were  married,  without  the  consent,  and  contrary  to  the  will  of  the 
plaiutiiSf— that  no  marriage  settlement  took  place,  and  that,  after  a 
short  stay  in  Natchez,  they  returned  to  New  Orleans,  where  the 
defendant  demanded,  from  the  guardian  of  the  said  Alexandrine,  her 
part  of  the  estates  of  her  father  and  grandfather,  whereupon  the 
defendant  received  10,685  dollars,  59  cents,  on  an  express  stipulation 
of  the  defendant,  to  hold  the  same,  as  the  dote  of  the  said  Alexan- 
drine, binding  all  his  estate  for  the  restoration  of  the  said  dote,  on 
the  dissolution  of  the  community,  or  any  other  case  provided  by  law 
— that  during  the  community,  the  defendant  acquired  certain  real 
property,  in  the  city  of  New  Orleans  and  slaves — that  the  said 
Alexandrine  died  intestate,  and  without  issue. 

The  prayer  was  that  the  defendant  be  decreed  to  pay  the  plaintiff 
the  sum  thus  received,  with  interest,  since  the  death  of  said  Alexan- 
drine, together  with  one  half  of  the  property  he  acquired  diuing  the 
community. 
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The  answer  admitted  the  marriage,  as  stated  in  the  petition,  and 
stated  that,  at  the  time,  it  was  the  intention  of  the  defendant  and  his 
wife,  to  remain  in  the  Mississippi  Territory,  and  not  to  return  to  that 
of  Orleans — that  the  defendant  came  to  New  Orleans  to  receive  his 
wife's  property,  accompanied  by  her,  and  was  afterwards  induced, 
by  unforeseen  circumstances,  to  give  up  the  idea  of  settling  in  the 
Mississippi  Territory,  as  he  before  intended — it  admitted  the  receipt 
of  the  money,  mentioned  in  the  petition,  and  stated  that,  at  the  time, 
he  did  not  know,  neither  did  he  discover,  till  after  the  death  of  his 
wife,  that  he  was  absolutely  entitled,  by  law,  to  receive  and  retain 
the  money  thus  paid  him,  to  his  own  exclusive  use.  That  at  the 
time  of  his  wife's  death,  he  had  no  property  but  the  houses  and 
slaves  mentioned  in  the  petition,  which  were  mortgaged,  for  the 
security  of  debts  which  he  had  been  obliged  to  contract,  during  the 
marriage,  for  his  and  his  wife's  support. 

He  prayed  that,  if  his  claim  to  the  whole  of  his  wife's  property 
was  not  allowed  him,  under  the  laws  of  the  Mississippi  Territory, 
under  which  the  marriage  was  celebrated,  he  might  be  allowed  the 
marital  portion  under  those  of  the  state  of  Liouisiana. 

Evidence  was  introduced  of  the  defendant's  declarations,  botli 
before  his  departure  for,  and  after  his  arrival  at  Natchez,  of  his  in- 
tention to  settle  in  the  Mississippi  Territory.  One  of  his  brothers 
swore  that,  previous  to  his  leaving  New  Orleans,  he  had  told  him 
and  his  other  brothers,  he  intended  to  stay  at  Natchez.  Other  per- 
sons deposed,  that  letters  expressive  of  the  same  determination,  had 
been  received  by  them  from  NatchQz,  shortly  after  their  dates. 

The  judgment  of  the  district  court  was,  that  the  defendant  pay  to 
the  plaintiff,  the  amount  of  the  succession  of  his  wife,  reserving  to 
himself  one-fourth  part  thereof  as  his  marital  portion. 

From  this  judgment  the  defendant  appealed. 

By  the  Court. — For  the  decision  of  this  case,  it  is  necessary  to 
inquire, 

First,  whether,  according  to  the  principles  of  the  law  of  nations, 
the  laws  of  the  place,  where  a  contract  has  been  entered  into,  are  to 
govern  ita  effects  every  where; 

And  secondly,  whether  the  special  provision  of  the  Spanish  statute 
which  directs,  that  the  customs  of  the  place  where  a  marriage  has 
been  contracted,  shall  govern  the  effects  of  such  marriage,  is  applica- 
ble to  the  present  case. 

I.  With  respect  to  the  law  of  nations,  the  principle  recognised  by 
most  writers,  may  be  reduced  to  this;  that  although  no  power  is 
bound  to  give  effect,  within  its  own  territory,  to  the  laws  of  a  foreign 
country,  yet  by  the  courtesy  of  nations,  and  from  a  consideration  of 
the  inconveniences,  which  would  be  the  result  of  a  contrary  conduct, 
foreign  laws  are  permitted  to  regulate  contracts  made  in  foreiga 
countries.  But,  in  order  that  they  may  have  such  effect,  it  must 
first  be  ascertained  that  the  parties  really  intended  to  be  governed  by 
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those  laws,  and  had  not  some  other  country  in  contemplation  at  the 
time  of  the  contract.  This  being  previously  recognised,  the  govern- 
ment within  the  bounds  of  which  such  foreign  laws  claim  admission, 
has  next  to  consider  whether  the  enforcing  of  these  laws  will  cause 
no  prejudice  to  its  rights,  or  to  the  rights  of  its  citizens. 

Let  us  take  ,the  first  exception,  and  apply  it  to  this  case.  Did  the 
parties  really  intend  to  be  governed  by  the  laws  of  the  Mississippi 
Territory,  and  had  they  not  in  contemplation,  at  the  time  of  contract- 
ing marriage,  their  return  to  this  country?  If  we  were  to  judge 
from  their  acts  alone,  there  could  be  no  hesitation  in  saying  that  ihey 
went  to  Natchez  for  the  only  purpose  of  contracting  marriage,  and 
intended  to  come  back  as  soon  as  it  could  conveniently  be  done. 
Their  remaining  at  Natchez  only  a  few  weeks,  and  that  in  a  tavern, 
their  return  to  New  Orleans  not  long  after,  and  the  continuation  of 
their  residence  there,  until  the  death  of  the  wife,  would  amount  to 
an  irresistible  proof  that  they  had  this  country  in  contemplation  at 
the  time  of  contracting  their  marriage.  But  it  is  alleged  that,  how- 
ever evident  their  intention  may  appear  from  these  facts,  the  appel- 
lant had  really  taken  the  resolution  to  ^settle  at  Natchez.  Evidence 
has  been  furnished  of  his  declarations  to  that  purpose,  both  before 
his  departure,  and  after  his  arrival  in  the  Mississippi  Territory.  One 
of  his  brothers  has  sworn,  that,  previous  to  his  leaving  New  Orleans, 
he  told  him  and  his  brothers,  that  he  intended  to  stay  at  Natchez. 
Other  persons  have  deposed,  that  letters  expressive  of  the  determina- 
tion of  tlie  appellant  to  remain  there,  were  by  them  received  from 
him,  shortly  after  their  dates.  Without  questioning  the  propriety  of 
the  admission  of  such  testimony,  the  court  is  satisfied  that  it  is  insuf- 
ficient to  counterbalance  the  weight  of  the  facts  which  disclose  the 
real  intention  of  the  parties. 

2.  But  should  their  intention  still  remain  a  subject  of  doubt,  we 
have  next  to  consider  whether,  by  permitting  the  laws  of  the  Missis- 
sippi Territory  to  regulate  this  case,  this  government  would  not  injure 
its  own  rights,  or  the  rights  of  its  citizens.  For,  a  foreign  law  hav- 
ing no  other  force  than  that  which  it  derives  from  the  consent  of  the 
government,  within  the  bounds  of  which  it  claims  to  be  admitted, 
that  government  must  be  supposed  to  retain  the  faculty  of  refusing 
such  admission,  whenever  the  foreign  law  interferes  with  its  own 
regulations.  A  party  to  this  marriage  was  one  of  those  individuals, 
over  whom  our  laws  watch  with  particular  care,  and  whom  they 
have  subjected  to  certain  incapacities,  for  their  own  safety;  she  was 
a  minor.  Has  she,  by  fleeing  to  another  country,  removed  those  in- 
capacities? Her  mother  is  a  citizen  of  this  state;  herself  was  a  girl 
of  thirteen  years,  who  had  no  other  domicil  than  that  of  her  mother. 
Did  she  not  remain,  notwithstanding  her  flight  to  Natchez,  under  the 
authority  of  this  government?  Did  not  the  protection  of  this  govern- 
ment follow  her  wherever  she  went?  If  so,  this  government  cannot, 
without  surrendering  its  rights,  recognise  the  empire  of  laws,  the 
eflfect  of  which  would  be  to  render  that  protection  inefficacious.  But 
Vol.  L— 9 
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the  laws  of  the  Mississippi  Territory,  as  stated  by  the  parties,  do  not 
only  interfere  with  our  rights,  but  are  at  war  with  our  regulations 
By  our  laws,  a  minor,  who  marries,  cannot  give  any  part  of  his 
property,  without  the  authorisation  of  those  whose  consent  is  neces- 
sary for  the  validity  of  the  marriage.  By  the  laws  of  the  Missis- 
sippi Territory,  all  the  personal  estate  of  the  wife  (that  would  em- 
brace, in  this  case,  every  thing  which  she  had)  is  the  property  of  the 
husband.  Again,  according  to  our  laws,  we  cannot  give  away  more 
than  a  certain  portion  of  our  property  when  we  have  forced  heirs. 
Butwhat  our  laws  thus  foTbid,is  permitted  in  the  Mississippi  Territory. 
And  shall  our  citizens  be  deprived  of  their  legitimate  rights,  by  the 
laws  of  another  government  upon  our  own  soil?  Shall  the  mother 
of  Alexandrine  Dussuau  lose  the  inheritance  of  her  deceased  child, 
secured  to  her  by  oiur  laws,  because  her  daughter  married  at 
Natchez?  Shall  our  own  laws  be  reduced  to  silence  within  omr 
own  precincts,  by  the  superior  force  of  other  laws?  If  such  doctrine 
were  maintainable,  it  would  be  unnecessary  for  us  to  legislate.  In 
vain  would  we  endeavor  to  secure  the  persons  and  the  property  of 
our  citizens.  Nothing  would  be  more  easy,  than  to  render  our  pre- 
cautions useless,  and  our  laws  a  dead  letter.  But  the  municipal  law 
of  the  Mississippi  Territory,  which  is  relied  upon  by  the  appellant, 
is  not  the  law  which  would  govern  this  case  et^en  there.  The  law 
of  nations  is  law  at  Natchez  as  well  as  at  New  Orleans:  according 
to  the  principles  of  that  law,  "personal  incapacities,  communicated 
by  the  laws  of  any  particular  place,  accompany  the  person  wherever 
he  goes.  Thus,  he  who  is  excused  the  consequences  of  contracts  for 
want  of  age  in  his  country,  cannot  make  binding  contracts  ih 
another.'*  Therefore,  even  if  this  case  were  pending  before  a  tri- 
bunal of  the  Mississippi  Territory,  it  is  to  be  supposed  that  they 
would  recognise  the  incapacity  under  which  Alexandrine  Dussuau 
was  laboring  when  she  contracted  marriage,  and  decide  that  such 
marriage  could  not  have  the  eflfect  of  giving  to  her  husband  what 
she  was  forbidden  to  give.  If  that  be  sound  doctrine,  in  any  case, 
how  much  more  so  must  it  be  in  one  of  this  nature:  where  the 
minor,  almost  a  child,  has,  in  all  probability  been  seduced  into  an 
escape  from  her  mother's  dwelling,  and  removed  in  haste  out  of  her 
reach.  We  cannot  here  hesitate  to  believe,  that  the  courts  of  our 
neighboring  territory,  far  from  lending  their  assistance  to  this  infrac^ 
tion  of  our  laws,  would  have  enforced  them  with  becoming  severity. 
For  if,  when  an  appeal  is  made  to  those  general  principles  of  natural 
justice,  by  which  nations  have  tacitly  agreed  to  govern  themselves  in 
their  intercourse  with  each  other,  while  nations,  entirely  foreign  to 
one  another,  feel  bound  to  observe  them,  how  much  more  sacred 
must  they  be  between  governments,  who,  though  independent  of 
each  other  in  matters  of  intenial  regulation,  are  associated  for  the 
purposes  of  common  defence,  and  common  advantage,  and  are 
members  of  the  same  great  body  politic? 

But  it  is  contended,  that,  although  the  law  of  nations  should  be 
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found  adverse  to  the  pretensions  of  the  appellant,  yet  there  exists  in 
the  statute  of  this  country,  a  special  disposition  imperatively  declar- 
ing, that  the  custom  of  the  place  where  a  marriage  is  contracted, 
shall  regulate  the  effects  of  such  marriage,  wherever  the  parties  may 
afterwards  remove.  There  is,  indeed,  such  a  provision  in  the  25th 
law  of  the  11th  title  of  the  4th  partida;  but  the  court  is  of  opinion 
that  it  is  not  applicable  to  this  case.  That  provision  is  evidently  in- 
tended to  have  effect  only  within  the  dominions  of  Spain.  Its  ob- 
ject was  to  settle  the  difficulties  which  would  arise  in  consequence 
of  the  diversity  of  customs  which  prevailed  in  the  different  provinces 
of  that  kingdom.  Were  it  not  so,  it  would  be  at  war  with  the  15th 
law  of  the  14th  title  of  the  dd  partida,  which  expressly  forbids  the 
Spanish  tribunals  to  recognise  any  authority  in  the  foreign  laws  cited 
before  them,  except  as  to  controversies  arising  between  foreigners, 
upon  contracts  by  them  made  abroad.  But  be  that  as  it  may,  the 
law  relied  on  is,  as  are  all  laws  regulating  contracts  of  any  kind,  in- 
tended only  for  those  who  can  make  contracts,  and  will  never  be 
made  to  bear  upon  individuals,  who,  by  the  law  of  that  same 
country,  are  rendered  incapable  of  contracting.  Besides,  it  regulates 
only  what  concerns  the  dotCj  arras  and  ganancias^  that  is  to  say, 
the  dower  of  the  wife,  the  gift  usually  made  by  the  husband  to  the 
wife,  on  account  of  the  marriage,  and  the  property  acquired  during 
the  matrimony.  This  law,  to  be  applicable  at  all,  must  relate  to 
marriages  contracted  in  places  where  such  customs  prevail.  As  to 
a  donation,  or  what  amounts  to  a  donation,  of  the  wife's  property 
to  the  husband,  it  has  nothing  to  do  with  this  provision. 

If  it  were  required  to  carry  the  inquiry  any  farther,  it  might  also 
be  found  that  this  law  is  intended  for  cases  in  which  the  marriage  is 
contracted  at  the  domicil  of  either,  or  both  of  the. parties;  and  the 
domicil  is  afterwards  removed  to  some  other  place.  But  superabun- 
dant reasons  having  already  been  adduced  for  the  rejection  of  the 
pretensions  of  the  appellant,  the  court  will  now  dismiss  that  part  of 
the  subject 

It  remains  to  consider  whether  the  appellant  is  entitled  to  the 
marital  portion  allowed  to  him  by  the  judgment  of  the  district  court. 
No  question  has  been  made  as  to  the  validity  of  this  marriage,  and 
it  being  proved  that  the  appellant,  at  the  time  of  the  death  of  his 
wife,  had  no  property,  the  court  is  bound  to  recognise  his  right  to 
the  marital  portion.  That  right,  once  accrued,  cannot  have  been  invali- 
dated by  a  subsequent  change  of  situation:  any  reasoning,  upon  80 
plain  a  principle,  is  deemed  unnecessary. 

Let  the  judgment  of  the  court  of  the  first  district  be  affirmed  with 
costs. 
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Rochelle  &  ShiflF  v.  Musson.     III.  73. 

HELD^  that  th6  rule  of  the  Civil  Code  relative  to  the  competency 
of  witnesses  was  not  intended  to  affect  the  right  of  suitors  to  require 
the  testimony  of  persons  against  their  own  interest. 

When  a  person  is  offered  as  a  witness  and  sworn  on  his  voir  dire^ 
the  examination  ought  to  be  suffered  to  ascertain  in  favor  of  which 
party  is  his  interest.  To  discover  the  interest  of  a  witness,  it  is 
immaterial  whether  it  is  done  on  an  oath  administered  in  chief  or  on 
his  voir  dire.  An  erroneous  opinion  voluntarily  given  to  the  jury  by 
the  judge  may  be  excepted  to. 


Syndics  of  Segur  v.  Brown.     III.  91. 

HELDy  that  legal  interest  is  fixed  at  5  per  cent,  and  is  by  law 
recoverable,  in  all  cases  of  money  due,  from  the  date  of  the  judicial 
demand;  it  is  also  recoverable  when  no  demand  has  been  made,  in 
cases  where  the  debt  is  owing  for  things  which,  from  their  nature, 
may  be  supposed  to  produce  revenue  or  fniits.  Domat,  book  3,  tit. 
5,  sect.  1,  art.  4,  lays  down  that  the  purchaser  of  a  farm  owes  interest 
on  the  price  which  has  not  been  paid,  agreeably  to  the  terms  of  sale, 
although  no  demand  has  been  made,  and  even  should  he  receive  less 
revenue  from  the  land  than  the  interest  of  the  price. 

Hdd^  that  the  court  were  inclined  to  think,  a  sale  made  by  a 
debtor,  after  the  surrender  of  his  property  to  the  use  of  his  creditors, 
not  absolutely  void,  ah  initio^  but  only  such  as  may  be  avoided  and 
set  aside  by  the  creditors  whose  rights  may  be  injured  by  it;  for  by 
the  Civil  Code  the  surrender  does  not  give  the  property  to  the  cre- 
ditors; it  only  gives  them  the  right  of  selling  it  for  their  benefit  and 
receiving  the  income  till  sold.  The  creditors  being  the  only  persons 
who  have  a  right  to  annul  such  sale,  may  lose  this  right  by  long 
acquiescence  and  .by  being  parties  to  acts  transferring  the  property 
under  the  authority  of  that  sale. 
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Pizerot  et  dl.  v.  Meuillon.     III.  97. 

NO  time  less  than  thirty  years  will  bar  a  siiit  for  a  partition.  It  is 
not  to  be  believed,  that  it  was  the  intention  of  the  monarchs  of  Spain 
to  require  all  that  strictness  in  the  execution  of  acts  in  their  distant 
colonies,  which  was  required  in  the  populous  European  towns.  Com- 
mandants might  receive  acts  whatever  the  value  of  the  property. 
The  doctrine  of  the  continuance  of  the  community,  between  the 
surviving  spouse  and  the  heirs  of  the  deceased,  is  founded  in  the 
Fuero  Real  of  Spain,  and  this  Fuero  must  be  shown  to  be  in  force 
in  the  place  wheresoever  the  continuance  of  the  conmiunity  is  con- 
tended for:  this  is  not  pretended  in  Louisiana.* 

*  See  Bronssard  v,  Bernard  ei  aZ.,  7  Loa.  R.  316,  a  very  carioas  eaae  in  which  it 
wae  attempted  to  prove  that  the  Fuero  Real  was  in  force,  in  respect  to  the  continnance  of 
the  commnnity  between  the  surviving  spouse  and  the  children  of  tlie  deceased,  in  Atta- 
kapas  county. 
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EASTERN  DISTRICT,  JULY  TERM,  1813. 


Allen  V.  Guenon  et  al.     III.  125. 

MASTER  and  Wardens  of  New  Orleans  not  exclusively  empow- 
ered to  collect  pilot's  fees. 


Duplantier  v.  St  Pe.     St  Pe  v.  Duplantier-     III.  127. 

THESE  cases  turned  on  questions  of  fact. 


JULY  TERM,  1813.  101 


Knight  V.  Smith.     III.  156. 

The  notary  must  write  the  will  with  his  own  hand. 

BY  THE  Court. — This  is  a  case,  in  which  the  court  has  to  pro- 
nounce on  the  validity  of  a  will,  which  is  said  to  be  defective  in  some 
of  the  formalities  prescribed  by  law.  Cases  of  this  nature  are  always 
of  importance,  as  they  do  not  merely  affect  the  interest  of  the  parties 
to  the  suit,  but  are  of  general  concern. 

The  very  ancient  practice  of  bequeathing  by  will  has  been  sanc- 
tioned by  positive  laws,  in  civilised  countries:  but,  in  order  to  prevent 
imposition  and  abuses,  strict  rules  have  been  laid  down,  minutely  and 
carefully  defining  the  manner  in  which  this  right  of  bequeathing  is 
to  be  exercised.  At  the  same  time,  so  anxious  were  legislators  to 
secure  to  individuals  all  possible  means  of  disposing  of  their  estate, 
in  prospect  of  death,  that  they  have  establisljied  a  variety  of  forms, 
providing  for  all  contingencies,  among  which  the  testator  may  select 
that  which  is  for  him  of  easier  performance. 

In  this  country  we  may  choose  among  these  sorts  of  testaments. 
For  those  who  can  write,  the  olographic  testament  is  commodious,  safe, 
and  unexpensive.  For  those  who  wish  their  will  to  remain  secret 
until  after  their  death,  the  mystic  or  sealed  testament  is  provided. 
Those  who  caimot  write  or  are  unwilling  to  trust  to  their  own  capa- 
city to  make  a  testament,  may  resort  to  the  nuncupative  will:  this 
latter  sort  is  again  divided  into  two:  the  nuncupative  testament  by 
public  act,  and  the  nuncupative  testament  under  private  signature. 
So  that  there  is  hardly  any  situation  in  life,  where  a  person  cannot 
make  bis  last  will  according  to  one  or  other  of  the  established  forms. 

But  if,  on  the  one  hand,  the  law  is  on  this  subject  abundantly  pro- 
vident, on  the  other,  it  requires  a  rigid  observance  of  its  rules:  what- 
ever may  be  the  mode  resorted  to,  that  must  be  strictly  complied 
with.  For  a  testament  being  the  solemn  declaration  of  the  testator^s 
will,  according  to  positive  law,  every  formality  required  by  law  for 
the  enacting  of  it,  may  be  considered  as  a  consideration,  without 
which  the  instrument  is  not  complete.  It  is,  therefore,  on  the  com- 
pliance with  these  formalities  alone,  that  the  law  is  willing  to  recog- 
nise the  testament  as  legal,  and  to  suffer  the  established  order  of  suc- 
cession to  yield  to  the  will  of  the  testator. 

Let  us  see  whether,  in  this  case,  the  requisite  formalities  have  been 
observed.  There  are  several  objections  to  the  validity  of  this  will, 
among  which  the  most  material  appear  to  be,  1.  that  the  will  was 
not  written  by  the  notary  himself  but  by  his  clerk.    2.  That  one  of 
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lie  persons  mentioned  in  the  body  of  the  instrument,  as  a  witness 
to  the  will,  was  not  present  at  the  making  of  it. 

I.  With  respect  to  the  first,  it  has  been  contended  by  the  appellee 
that  what  is  written  by  the  clerk  of  a  notary  ought  to  be  considered 
as  written  by  the  notary  himself:  that  the  law  which  requires  the 
notary  to  write  the  will,  cannot  mean  that  he  is  himself  to  hold  the 
pen:  that,  according  to  universal  custom,  notaries  employ  clerks  to 
write  for  them,  and  that  what  is  thus  written  by  these,  under  their 
order  and  inspection,  is  supposed  to  be  written  by  themselves. 

However  it  may  be,  with  respect  to  notarial  acts  in  general,  it  cer- 
tainly appears  that  something  more  than  the  usual  attention  of  the 
notary  is  required  in  cases  of  testaments.  If  it  be  true  that  he  may, 
on  other  occasions,  employ  the  hand  of  his  clerk  to  write  for  him,  the 
law  relative  to  the  receiving  of  wills  is  and  must  have  intended  to  be 
an  express  exception  to  that  custom.  If  such  had  not  been  the  object 
of  the  law  there  was  no  necessity  of  recommending  to  the  notary  to 
write  the  will.  For,  notarial  acts  being  those  that  are  made  before 
a  notary,  reduced  to  writing  by,  or  under  his  direction  and  rendered 
authentic  by  his  signature,  nothing  more  was  necessary  to  render  the 
nuncupative  will  a  public  notarial  act  than  to  provide  that  it  should 
be  received  by  the  notary.  Why  then  this  further  condition  that  it 
should  be  written  by  him? 

It  is  said  that  the  words  of  a  law  are  generally  to  be  understood  in 
their  most  known  and  usual  signification,  and  that,  according  to  this 
maxim  when  the  law  says  that  the  notary  shall  write,  it  ought  to  be 
understood  that  he  shall  either  write  himself,  or  employ  his  clerk  to 
write  for  him,  as  the  custom  prevails.  But  we  think  that  this  mode 
of  interpretation  would  go  farther  and  make  this  part  of  the  law  an 
utter  nullity  because  it  would  leave  the  nuncupative  will  by  public- 
act,  in  the  very  same  situation  in  which  it  would  have  been  without 
any  such  recommendation.  If  so  dangerous  a  system  of  interpretation 
should  obtain,  few  laws  indeed  woiild  be  able  to  resist  its  attacks. 
But  the  court  is  not  disposed  to  take  such  liberties  with  laws  that 
are  clear  and  significant,  and  is  impressed  with  due  respect  for  a 
mELxim  more  applicable  to  this  case  than  the  other,  viz:  <'  That  when 
a  law  is  clear  and  free  from  ambiguity,  the  letter  of  it  is  not  to  be 
disregarded  imder  pretext  of  pursuing'  its  spirit.''  The  law  which 
makes  it  the  duty  of  the  notary  to  write  the  will  is  not  only  clear  in 
its  expressions,  it  is  also  clear  in  its  object.  The  legislature  has  been 
unwilling  to  trust  any  body  else  but  the  notary,  with  the  sacred  func- 
tion of  writing  a  will — a  function  which  in  unfaithful  or  negligent 
hands  may  be  liable  to  abuse  of  the  most  serious  and  most  dangerous 
nature.  But,  be  that  as  it  may,  the  law  is  such  and  must  be  obeyed. 
Should  this  be  attended  with  inconveniences,  the  court  could  not 
remedy  it.  It  is,  however,  satisfactory  to  reflect  that  when  no  notary 
can  be  had,  capable  of  writing,  in  the  language  of  the  testator,  the 
wiU  may  be  made  before  witnesses  alone,  so  that  no  possible  mischief 
can  result  from  the  strict  observance  of  the  law. 
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II.  The  Other  material  objection  to  the  validity  of  the  will  is,  that 
P.  S.  Grodefroy,  one  of  the  persons  mentioned  in  the  body  of  the  in- 
strument, as  a  witness,  was  not  present  when  the  will  was  dictated, 
nor  when  it  was  read. 

This  is  certainly  another  serious  imperfection  of  this  will.  For, 
although  it  seems  that  another  witness  was  afterwards  called  in  to  sup- 
ply the  place  of  the  absent  one,  it  does  not  appear  that  this  witness  was 
at  all  present,  at  the  dictating  of  the  will,  nor  does  even  the  oral  testi- 
mony, admitted  to  prove  that  he  was  present  at  the  reading  of  it, 
agree  with  the  letter  of  the  instrument,  which  says  that  the  will  was 
read  "  in  the  presence  of  the  above  witnesses;"  that  is  to  say,  Godefroy, 
Leroux  and  Magnol.  Yet,  according  to  the  rules  laid  down  in  our 
Code,  which  agrees  in  this  respect  with  the  Spanish  law,  the  witnesses 
must  be  present,  both  at  the  receiving  and  at  the  reading  of  the  will. 
They  must,  says  Febrero  <<  all  at  one  and  the  same  time  hear  the 
words  from  the  mouth  of  the  testator.  He  is  to  declare  his  will  before 
them  verbally,  clearly  and  distinctly.''  Therefore,  when  two  wit- 
nesses only  have  been  present  at  the  dictating  of  a  will,  when  three 
were  necessary,  and  when  a  third  has  been  called  in  after  the  will 
was  written,  it  cannot  be  said  that  the  requisites  of  the  law  have  been 
complied  with*  Neither  can  it  be  reconciled  with  the  strictness  of 
form  required  for  the  validity  of  testaments  that  one  of  the  witnesses, 
named  in  the  instrument  as  present,  should  have  been  absent,  and 
another  witness  not  at  all  mentioned  should  have  been  called  to  supply 
his  place. 

The  other  objections  raised  against  this  will,  though  not  without 
some  weight,  are  not  deemed  of  sufficient  importance  to  be  adverted  to. 
But  we  are  of  opinion,  that  a  nuncupative  will,  by  public  act,  must 
be  in  the  handwriting  of  the  notary  himself,  and  that  it  must  be  dic- 
tated by  the  notary  to  the  testator,  in  presence  of  the  witnesses. 
Consequently,  although  there  appears  nothing  in  this  case  but  what  is 
perfectly  fair,  the  court  is  bound  to  say,  that  lus  will  is  not  valid  in 
law. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  reversed,  and  that  a  mandamus  issue  to  the  judge 
of  the  court  of  probates,  directing  him  to  cancel  and  annul  the  letters 
testamentary  granted  on  the  will  of  John  Browen,  it  being  the  opinion 
of  the  court,  that  the  said  will  is  void.  And  it  is  further  ordered  that 
the.  costs  be  paid  out  of  the  estate  of  said  Browen. 
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Syndics  of  Bermudez  v.  Ibanez.     III.  1 68. 

IF  land  be  decreed  to  be  conveyed  on  pajrment  of  a  sum,  no 
rent  is  due  till  it  be  paid 

*^*  Judge  Hall  resigned  at  the  end  of  this  term,  being  appointed 
District  Judge  of  the  United  States. 
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Agnes  t?.  Judice.     IIL  171,  (and  183.     September 

Term.) 

NO  appeal  lies  from  an  order  of  a  district  judge  removing  a  cause 
from  his  own  to  another  district  The  right  of  the  court  to  issue  a 
mandamus  in  any  case  whatever  being  contested  in  argument  by 
the  appellee's  counsel.  Porter^  the  court  sustained  its  power  as 
follows: 

1.  The  first  ground  relied  upon  by  the  defendant  consists  chiefly 
in  this-^that  this  court  has  been  vested  with  an  appellate  juris- 
diction only,  and  that  a  mandamus,  being  a  writ  of  original  junsdic- 
tion,  the  court  has  no  right  to  issue  it  in  any  case* 

Without  examining  whether  the  writ  of  mandamusy  according  to 
the  principles  of  the  English  law,  must  in  every  case  be  considered 
as  an  act  of  original  jurisdiction,  (a  question  which  is  by  no  mecms 
very  plain,)  and  without  entering  into  an  investigatbn  of  the  nume- 
rous authorities  which  have  been  quoted  on  both  sides,  the  court  is 
satisfied  of  one  broad  principle,  which  is,  that  the  conferring  of  a 
function  carries  with  it  all  the  powers  necessary  to  exercise  that  func- 
tion, and  that,  therefore,  the  constitution  has  not  given  to  this  court 
an  appellate  jurisdiction,  without  the  necessary  authority  to  exercise 
that  jurisdiction  with  effect.  If  this  be  correct  reasoning,  this  tribu- 
nal must  of  course  have  the  power  to  compel  the  others  to  send 
appeals  before  it — ^for  otherwise,  these  absurd  consequences  would 
follow,  that  there  would  be  no  remedy,  when  the  judge  of  an  infe- 
rior court  refused  to  grant  an  appeal,  and  stay  execution,  in  the 
cases  provided  for  by  law,  and  this  court  wo^ld  have  a  jurisdiction 
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[Apaes  V.  Jadice.] 

to  be  exercised  at  the  pleasure  of  the  others.  The  idea  of  a  superior 
court  of  appeal  reduced  to  silence  and  nullity  whenever  the  inferior 
court  would  not  think  fit  to  give  it  permission  to  act,  is  so  ridiculous 
that  it  is  deemed  useless  to  dwell  at  all  upon  that  part  of  the  subject. 

After  having  recognised  that  the  authority  is  vested  in  the  court, 
we  are  next  to  inquire  how  it  is  to  be  exercised?  Upon  this  point  we 
find  that  the  court,  far  from  being  shackled  by  form,  is  left  in  general 
words  to  use  its  discretion:  "  The  supreme  court  shall  have  power  to 
make  and  issue  all  mandates  necessary  for  the  exercise  of  their  juris- 
diction over  the  inferior  tribunals,  agreeably  to  the  principles  and 
maxims  of  law.^'  One  single  restriction  (and  a  very  unnecessary 
one)  is  made,  to  wit:  that  the  mandates  be  issued  according  to  the 
rules  and  maxims  of  law;  not  indeed  the  rules  and  maxims  of  the 
common  law  of  England,  but  the  rules  and  maxims  of  the  law 
of  this  state;  according  to  which  a  court  of  appeals,  within  the  line 
of  its  jurisdiction,  could  issue,  under  the  name  of  provisiones  ordi- 
narias,  all  mandates  necessary  for  the  better  administration  of 
justice  by  its  inferiors,  whether  to  direct  them  how  to  proceed,  to 
prohibit  them  from  proceeding  contrary  to  law,  to  compel  them  to 
admit  an  appeal  and  send  up  the  record,  or  such  like.  As  for  the 
particular  order  for  compelling  the  admission  of  the  appeal,  it  would 
not  issue  in  every  case  where  an  appeal  was  claimed,  but  only  in 
those  where  it  was  recognised  that  an  appeal  ought  to  be  granted, 
according  to  law. 

The  name  of  mandamvsy  under  which  this  is  applied,  does  not 
alter  the  principle.  The  common  law  names  in  judicial  proceedings 
have  naturally  been  adopted  in  a  practice  which  is  carried  on  in  the 
English  language,  but  they  ought  to  be  considered  rather  as  a  trans- 
lation of  the  names  formerly  used  than  as  emanations  from  the 
English  jurisprudence — the  words  mandamus^  procedendo^  ceriio- 
rariy  prohibitioHy  fyc.j  sometimes  employed  in  our  practice,  may  be 
good  equivalents  for  incilaliva^  evocacion,  inhibicion^  Sec.  But 
their  adoption  as  words  can,  by  no  rule  of  law,  or  common  sense,  be 
considered  as  having  introduced  the  English  practice  itself.  There- 
fore, without  regard  to  the  mere  appellation,  used  by  the  appellant 
in  this  case,  the  court  would  feel  authorised  to  grant  her  the  mandate 
which  she  solicits,  if  this  case  should  be  one  of  those  in  which  an 
appeal  ought  to  have  been  admitted  according  to  law. 
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WESTERN  DISTRICT,  NOVEMBER  TERM,  1813. 


Cavelier  &  Petit  v.  Collins.     III.  188. 


A  FUNDAMENTAL  principle  of  the  Roman  law,  which  may  be 
considered  as  the  basis  of  the  Spanish  as  it  relates  to  testimony,  is 
ieaiis  unus  testis  nullus. 


Vol.  I.— 10 
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EASTERN  DISTRICT,  DECEMBER  TERM,  1813 


Duplantier  v.  Randolph.     III.  1 94. 

ATTORNEY  in  fact  is  an  admissible  evidence.    The  rest  of  this 
case  turned  on  questions  of  fact. 


Syndics  of  Hellis  v.  Asselvo.     III.  SOL 

STATEMENT  of  facts  maybe  made  at  any  time  before  the  judg- 
ment of  the  inferior  court  is  actually  signed;  but  if  made  subsequently, 
it  is  inadmissible  unless  by  consent  of  parties.  This  question  of 
general  practice,  now  first  settled. 


DECEMBER  TERM,  1813.  109 


Syndics  of  Williamson  v.  Syndics  of  Phillips.     III.  205. 

THERE  is  nothing  in  the  laws  which  authorises  the  syndics  of  an 
insolvent  debtor  to  throw  their  own  goods  into  the  mass  of  his  estate, 
sell  them  on  credit,  take  to  themselves  all  the  benefits  of  the  good 
debts  and  make  the  estate  responsible  for  the  bad. 


Eenner  ei  al.  v.  Morgan.     III.  209. 

SHERIFF  seizing  property  on  which  a  third  person  has  a  lien,  is 
not  liable  to  a  suit  sounding  in  damages,  but  that  third  person  ought 
simply  to  intervene  in  the  attachment  suit  and  there  assert  his  privi- 
lege. 


Clark's  Executors  v.  Farrar.     HI.  212. 

IN  this  case  a  difference  of  opinion  prevalent  touching  the  effect 
of  the  dismissal  of  an  appeal  was  decided.  The  appellant  contended 
that  it  could  only  give  the  appellee  the  right  to  put  the  appeal  bond 
in  suit;  the  judgment  of  the  inferior  court  having  been  extinguished 
by  the  appeal  could  not  be  revived  except  by  an  affirmance  by  the 
Suprenie  Court.  The  court  heldy  that  the  appeal  itself,  so  far  from 
extinguishing  the  judgment,  does  not  even  prevent  its  effect.  The 
execution  may  be  going  on.    But  in  appeals  which  are  suspensive^ 
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the  judgment  itself  subsists  until  reversed.  The  present  was  a  case 
of  dismissal  of  appeal  by  consent  of  parties:  such  withdrawing 
amounts  to  no  more  in  this  court  than  a  nonsuit  in  other  courts.  The 
parties  are  replaced  in  the  same  position,  and  every  thing  ought  to 
proceed  as  if  no  appeal  had  been  taken. 


Yaughan  v.  Yaughan.     III.  SI  5. 

NO  exception  can  be  taken  to  judge's  charge  after  verdict. 


Fromentin  etal.  v.  Prieun    III.  215. 

WHERE  no  statement  of  facts  comes  up,  but  court  does  not  think 
from  the  record  that  the  case  is  one  for  damages  for  frivolity  of  appeal, 
it  will  deny  affirmance  and  dismiss  the  appeal. 


JANUARY  TERM,  1814.  1 1 1 


EASTERN  DISTRICT,  JANUARY  TERM,  1814. 


Rabassa  et  al.  v.  Mayor,  &c.,  of  New  Orleans.     III.  218. 

THE  city  tax  of  two  dollars,  on  the  rise  of  the  portcullis  of  the 
Bayou  Bridge,  decided  to  be  illegal.  The  authority  of  the  city 
council  is  limited  in  the  act  of  incorporation  to  the  levying  taxes  on 
real  and  personal  property  within  the  limits  of  the  city:  this  does  not 
embrace  vessels  passing  under  the  Bayou  Bridge.* 


Longer  et  ah  v.  Pugean.     III.  221. 

THE  court  cannot  revise  judgments  on  information  of  facts  con- 
tained in  the  opinion  of  the  judge  below. 

■  See  BUno  tttiU  e.  Bfiyor,  &c,  1  Mart  ISO. 
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Durnford  r.  Syndics  of  Brooks.     III.  222. 

In  a  contract  of  sale,  delivery  only  can  transfer  property:  bo  in  a  dati9n  en  payemetU. 

BY  THE  Court. — It  appears  from  the  statement  of  facts  that 
Brooks,  being  indebted  to  the  plaintiff  below,  now  the  appellee,  in 
the  sum  of  5000  dollars,  sold  him,  in  part  payment  of  that  sum,  a 
parcel  of  goods,  some  of  which  were  removed  by  the  appellee  and 
others  left  in  Brooks's  store — that  Brooks  failed  a  few  days  after  the 
sale,  and  that  the  goods,  left  by  the  appellee  in  his  store,  were  taken 
possession  of  by  the  defendants,  now  the  appellants,  as  syndics  of 
Brooks's  creditors — that  the  appellee  brought  the  present  suit  against 
them  for  those  goods,  or  their  value,  and  obtained  a  verdict  and 
judgment,  from  which  the  present  appeal  has  been  taken. 

The  appellants  contend  that  this  sale,  not  having  been  followed 
by  the  delivery  of  the  goods,  did  not  vest  any  property  in  the  ap- 
pellee, and  could  not  affect  the  right  of  third  persons.  They  also 
allege  that  this  was  a  sale,  made  in  fraud  of  Brooks's  creditors,  and 
consequently  a  void  transaction. 

On  the  part  of  the  appellee,  it  is  maintained  that,  against  the  alle- 
gation of  fraud,  the  verdict  of  the  jury  ought  to  be  conclusive;  and, 
as  to  the  delivery,  although  no  actual  removal  of  the  goods  did 
take  place,  yet,  there  was  such  a  delivery  of  them  as  is  sufficient,  in 
the  eye  of  the  law,  to  vest  the  property  in  the  vendee. 

First,  as  to  the  question  of  delivery.  The  only  fact  which  appears 
from  the  statement  is,  that  Durnford,  having  on  the  15th  of  June, 
1811,  bought  from  Brooks  a  parcel  of  goods,  on  payment  of  a  cer- 
debt,  removed  some  of  them  and  left  some  in  Brooke's  store,  saying 
he  would  send  for  them  in  a  few  days. 

The  delivery  of  movable  property,  according  to  our  laws,  can 
take  place  in  one  of  these  ways:  by  an  actual  and  real  delivery  of 
the  goods  themselves — by  the  delivery  of  the  keys  of  the  building, 
in  which  they  are  kept— or  by  the  mere  consent  of  the  parties,  if 
the  thing  cannot  be  transported,  at  the  time  of  the  sale;  or,  if  the 
purchaser  had  them  in  his  possession  under  another  titl^. 

In  this  case,  if  there  has  been  any  delivery,  it  must  have  been  an 
actual  and  real  delivery.  For  nothing  appears  in  evidence  as  to  any 
symbolical  delivery,  as  .delivery  of  keys,  nor  as  to  any  delivery  by 
consent  of  the  parties,  if  the  thing  sold  could  not  have  been  removed 
at  the  time  of  sale,  propter  magnitudinem  ponderis,  but  for  which 
there  was  no  motive  in  this  case,  where  the  goods  left  were  not 
more  heavy,  and  perhaps  less  so,  than  those  which  were  removed. 

The  question  of  delivery  is  reduced^  therefore,  to  this:     Is  the 
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real  delivery  of  some  of  these  goods  to  be  considered  as  a  delirery 
of  them  all?  If  the  thing  sold  did  consist  of  one  entire  body^  such 
as  a  stack  of  hay  or  a  heap  of  corn,  it  would  be  questionable  whether 
a  delivery  of  part  of  that  body  be  tantamount  to  a  delivery  of 
the  whole.  But  here  the  goods  sold  are  of  different  kinds;  they 
consist  of  cloths,  crapes,  cambrics  and  thread.  Is  the  delivery  of  the 
cloth  to  operate  as  a  delivery  of  the  crape?  It  appears  to  this  court 
that  it  cannot.  The  articles  are,  indeed,  included  in  the  same  bill  of 
parcels,  but  they  are  nevertheless  distinct  and  separate  objects.  If  in 
the  same  bill  of  sale,  a  house  and  a  slave  had  been  included,  would 
the  delivery  of  the  house  be  viewed  as  a  delivery  of  the  slave? 
Surely  not.  So,  in  this  case,  the  possession  taken  by  the  purchaser, 
of  a  certain  description  of  goods,  cannot  be  made  to  extend  to  cer- 
tain other  goods  which  remained  in  the  store  of  the  seller. 

We  must,  therefore,  say  that  the  goods,  which  are  the  object  of 
this  suit,  have  not  been  delivered  to  the  purchaser. 

It  remains  now  to  consider  what  is  the  consequence  of  that  want 
of  delivery  to  the  appellee.  If  the  situation  of  Brooks  was  yet  the 
same  as  when  he  sold  the  goods  to  the  appellee,  the  appellee  would 
have  against  him  that  kind  of  action,  known  to  the  civil  law  under 
the  name  of  actio  ex  empto.  He  might  sue  him  for  the  specific 
performance  of  his  contract,  or  damages  in  defect  thereof.  But 
Brooks  has  failed:  his  property  has  been  transferred  to  his  creditors. 
Has  the  appellee,  under  such  circumstances,  retained  any  right  to  the 
goods  which  he  had  bought?  If  we  should  consider  the  transaction 
as  a  real  contract  of  sale,  it  is  a  principle  of  law,  that  this  contract- 
does  not  of  itself  transfer  to  the  purchaser  the  property  of  the  thing 
sold:  such  transfer  is  the  effect  of  the  delivery.  Tradilionibus  et 
usucapionibus  dominia  rerumynon  nudis  paciis^  trans/eruntur; 
L  20  C.  de  Paciis.  Hence,  it  is,  that  when  a  thing  has  been  sold, 
but  not  delivered,  if  it  be  afterwards  sold  and  delivered  to  another 
person,  such  second  purchaser  who  has  obtained  the  possession  of 
the  thing,  becomes  the  owner  of  it.  Quando  se  venden  unas  mer- 
caderias  o  casas  a  doSj  in  diversos  tiempoSy  es  preftrido  en  ellaSy  el 
que  primero  tomo  laposesion  de  ellaSj  aunque  sea  pasiiero  en  la 
eompra.  Cur.  Phi.  lib.  1,  C.  12,  No.  52.  Hence  it  is  also,  that  the 
creditors  of  the  seller  may  seize  the  thing  sold  by  their  debtor,  before 
it  is  delivered,  as  Pothier  lays  it  down.  Traill  du  Contrat  de 
Ventey  Part.  3,  Chap.  1,  ^rt.  2. 

Applying  these  principles  to  the  present  case,  we  see  that  Brooks, 
before  he  delivered  to  the  appellee  the  goods,  which  he  had  sold 
him,  consequently  before  the  appellee  had  acquired  the  ownership  of 
them,  transferred  all  his  property  to  his  creditors,  who  took  posses- 
sion of  it.  Therefore,  should  the  transaction  which  took  place  be- 
tween him  and  Durnford,  be  considered  as  a  real  contract  of  sale,  it 
would  be  worth  questioning  how  far  the  situation  of  his  creditors 
might  be  assimilated  to  that  of  a  second  purchaser,  or  to  the  case  of 
creditors  seizing  the  property  of  their  debtor,  after  its  sale  and  before 
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its  delivery:  it  would  be  worth  examining  whether  there  be  any 
substantial  difference  between  possession  given  to  creditors  of  the 
property  of  their  debtor,  by  a  judicial  order  in  case  of  a  cession,  and 
an  actual  seizure  of  the  debtor's  goods,  at  their  suit 

But  this  is  not  a  naked  contract  of  sale.  It  is  a  contract,  by  which 
one  of  the  parties  agrees  to  receive  certain  goods  in  payment,  instead 
of  money.  It  is  that  particular  kind  of  contract,  which  Pothier  dis- 
tinguishes under  the  name  of  dation  en  paj/ement,  which,  though 
bearing  a  great  resemblance  to  the  contract  of  sale,  differs  from  it  in 
this  material  point,  that  delivery  here  is  not  a  mere  consequence  of 
the  contract,  but  the  very  essence  of  it.  The  creditor,  who  had  a 
right  to  receive  money,  and  who  agrees  to  receive  goods  in  its  stead, 
is  certainly  in  the  same  situation  before  the  goods  are  delivered  to 
him,  as  he  was  before  the  payment  of  the  money.  Delivery  here,  is 
payment;  until  delivery,  the  condition  of  the  parties  remains  the 
same;  one  is  the  creditor,  the  other  the  debtor.  Human  ingenuity 
would  be  at  a  loss  to  discover  any  change  in  their  respective  situa- 
tions. If,  therefore,  while  things  are  in  that  state,  the  debtor  be- 
comes insolvent,  the  goods,  not  yet  delivered  in  payment,  do  certainly 
belong  as  much  to  the  common  stock,  as  the  money  found  in  the 
possession  of  the  bankrupt. 

The  opinion  of  the  court  being  that  the  appellee  has  no  right  to  the 
goods  in  contest,  nor  to  their  value,  it  becomes  unnecessary  to  inquire 
into  the  other  part  of  the  subject,  viz.  the  question  of  fraud. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  dis- 
trict couit  be  reversed,  and  that  judgment  be  entered  for  the  appel- 
lants, with  costs. 

There  was  an  application  (3  Martin,  269)  for  a  rehearing,  because 
the  judgment  is  against  evidence  and  law.  The  court  refused  it, 
reaffirming  the  appellation  of  dation  en  payementj  which  they  had 
given  to  what  is  called  9l  purchase  in  the  statement  of  facts. 
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Riley  v.  Lynd.     III.  228. 

AN  order  maintaining  an  injunction  may  be  a  final  judgment  and 
so  be  the  subject  of  an  appeal.  As  to  what  shall  be  considered  a 
final  decision  or  judgment,  each  case  must  speak  for  itself. 


Duncan  &  Jackson's  Syndics  v.  Duncan.     UI.  230. 

A  DEBTOR  making  a  cession  is  bound  to  surrender  ail  his  goods 
movable  and  immovable,  rights  and  credits,  and  cannot  withhold  a 
part  on  the  ground  that  he  has  delivered  enough  to  pay  his  debts. 
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Duplantier  v.  Pigman.     III.  S3 6. 

Purchaser  in  danger  of  eviction  may  withhold  payment  aniess  his  vendor  oiTer  him  secu- 
rity against  the  danger.  Purchaser  in  possession  of  the  land  is  bound  to  [jay  interest 
on  every  instalment  of  the  price  due. 

BY  THE  Court. — ^This  suit  was  commenced  by  the  appellee,  as 
plaintiff,  in  the  late  city  court,  and  from  the  decision  of  that  court  an 
appeal  was  taken  to  the  Superior  Court  of  the  late  Territory  of  Orleans, 
and  the  suit  transferred  to  the  district  court  of  the  first  district;  and 
from  a  final  judgment  there  rendered,  it  is  brought,  by  an  appeal, 
before'this  court  The  action  is  instituted  on  certain  sales  of  lots  made 
by  the  appellee,  to  the  appellant,  which  are  situated  in  the  fauxbourg, 
and  are  part  of  the  plantation  purchased  by  Duplantier  the  appellee, 
from  Madam  Delor  Sarpy,  and  conveyed  to  him  by  a  public  act  of 
sale,  bearing  date  on  the  16th  of  June  1807,  by  which  the  whole  pro- 
perty is  mortgaged,  to  secure  the  payment  of  the  purchase  money. 
The  acts  of  sale  from  the  appellee  to  the  appellant,  for  the  lots,  bear 
date  in  August  and  November  of  the  same  year,  and  in  them  a  mort- 
gage is  reserved  on  the  property,  in  favor  of  the  seller;  the  payment 
of  the  price  was  to  have  been  made  by  instalments,  the  first  of  which 
was  duly  paid;  and  the  purchaser  failing  to  pay  the  latter,  the  suit 
was  commenced  as  above  stated. 

The'counsel  forthe  appellant,  who  was  defendant  in  the  court  below, 
contends  that  he  is  not  bound  to  pay  for  the  property  in  question,  on 
two  grounds. 

1.  On  account  of  the  probability  of  being  disturbed  in  his  possession, 
and  the  danger  of  being  evicted  by  Madam  Delor  Sarpy,  the  seller  to 
Duplantier:  as  she  holds  a  mortgage  on  the  property,  to  secure  the 
payment  of  the  price,  80,000  dollars,  of  which  a  part  appears  yet  to 
remain  unpaid. 

2.  Because  the  seller,  Duplantier,  has  altered  the  plan  of  bis  faux- 
bourg, so  as  to  lessen  the  value  of  the  lots  purchased  by  the  appellant, 
and  this  since  the  sale.  And  they  further  contend  that  they  ought  not 
to  pay  interest  on  the  price,  and  that  the  judgment  of  the  district  court 
is  erroneous  in  having  allowed  it,  as  it  cannot  be  legally  recovered, 
until  the  purchaser  shall  be  secured  in  his  quiet  possession;  and  that 
no  interest  ought  to  be  paid^  because  the  thing  sold  yields  no  fruits  or 
profits. 

I.  As  to  the  first  ground  of  opposition  made  by  the  appellant,  to  the 
payment  of  the  price,  this  court  is  of  opinion,  that  he  is  well  supported 
in  it  by  the  facts  and  the  law  applicable  to  the  case.  There  can  be  no 
doubt  but  that  he  is  liable  to  be  disturbed  in  his  possession,  and  in 
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danger  of  eviction^  SO  long  as  Madam  Delor's  mortgage  remains  unsa- 
tisfied, which  appears  to  be  the  case,  and  that  to  a  very  large  amount: 
add  to  this  the  great  danger  of  total  loss  in  consequence  of  the  prob- 
able insolvency  of  the  seller;  and  it  does  not  appear  that  any  security 
has  been  offered,  on  his  part,  against  these  dangers  to  which  the  pur- 
chaser is  so  evidently  exposed.  The  law  is  positive  and  explicit,  that 
if  the  buyer  discovers  before  payment  that  he  is  in  danger  of  eviction, 
and  makes  this  appear,  he  cannot  be  compelled  to  pay  the  price,  till 
after  he  is  secured  in  his  possession.  1  Domat,  book  1,  c  2,  sect.  3, 
art.  11,  in  support  of  this  rule  is  cited  in  the  Digest. 

The  second  objection  to  payment  made  by  the  appellant,  might  pos- 
sibly be  good,  so  far  as  to  diminish  the  price,  or  even  extend  to  a 
rescision  of  the  contract:  but  not  being  supported  by  such  evidence 
as  would  enable  the  court  to  decide  with  any  kind  of  certainty,  and, 
indeed,  having  been  almost  abandoned  by  the  counsel,  in  the  argu- 
ment of  the  cause,  it  is  thought  unnecessary  to  make  any  further 
observations  on  this  point. 

II.  As  it  relates  to  the  refusal  to  pay  interest,  it  is  unnecessary  to 
enter  into  any  lengthy  discussion  on  that  subject,  as  it  has  already 
been  decided  in  this  court,  in  the  case  of  Syndics  of  Segur  v.  Brown, 
antCy  98,  that  where  the  price  is  owing  for  land  or  any  thing  which, 
from  its  nature,  may  produce  fruits  or  revenue,  there  interest  is  reco- 
verable from  the  period  at  which  the  money  became  due,  though  no 
demand  of  payment  has  been  made —whether  the  land  be  one  acre, 
or  an  hundred,  is  immaterial.  But,  in  the  present  case,  it  is  contended 
that  interest  ought  not  to  be  recovered,  because  the  buyer  is  not  bound 
to  pay  the  original  debt,  until  he  be  secured  in  his  possession ;  and 
this  objection  appeared  to  the  court  to  have  considerable  weight; 
however,  on  examining  the  law,  we  find  that  it  is  the  actual  posses- 
sion and  enjoyment  of  the  property,  which  gives  the  right  to  the  seller 
to  claim  interest,  and  that,  so  long  as  the  purchaser  remains  in  posses- 
sion, he  is  bound  to  pay  it  on  the  price,  unless  he  offer  the  money  to 
the  seller,  and  consign  it  for  his  use,  in  case  he  refuses  to  receive  it;  it 
being  considered  unjust  that  the  purchaser  should,  at  the  same  time, 
enjoy  both  the  price  and  the  thing  sold.  In  support  of  this  doctrine 
vide  1  Domat,  397,  book  3,  c.  5;  1 1  Pothier,  Con.  de  Vent.  294,  No.  284; 
and  the  Digest,  book  19,  law  13,  c.  20,  21. 

From  an  examination  of  the  record,  it  does  appear  that  the  judge 
and  jury,  in  the  court  below,  intended  to  found  their  verdict  and  judg- 
ment, on  the  principles  herein  acknowledged  as  law,  by  this  court. 
But  from  the  manifest  uncertainty  in  the  verdict,  and  as  the  district 
judge  has  not,  in  his  judgment  thereon,  rendered  it  more  explicit,  it 
becomes  the  duty  of  this  court  to  reverse  and  annul  the  judgment  of 
the  district  court;  and,  proceeding  to  render  such  judgment  in  the  case 
as  ought  there  to  have  been  given:  it  is  ordered,  adjudged  and  decreed, 
(and  we  do  hereby  order,  adjudge  and  decree,)  that  the  appellee, 
Duplantier,  do  recover  from  the  appellant,  Pigman,  the  sum  of  three 
thousand  three  hundred  and  thirty-three  dollars  and  thirty-three  cents. 
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with  interest  at  the  rate  of  five  per  centum  per  annum  on  the  amount  of 
each  instalment,  from  the  period  at  which  it  became  due.  But  it  is 
hereby  provided,  that  the  said  appellee  shall  not  be  at  liberty  to  take 
out  execution,  on  this  judgment,  until  he  tenders  a  release  of  the 
mortgage,  which  Madam  Delor  Sarpy  holds  on  the  property  purchased 
by  him  from  her,  so  far  as  it  relates  to  the  lots  sold  by  him,  the  said 
appellee,  to  the  appellant,  or  offers  to  him  good  and  sufficient  security, 
to  be  approved  of  by  the  district  court  of  the  first  district,  to  save  him 
harmless  from  all  disturbances  or  evictions  which  may  happen  to  him 
in  his  possession  of  said  lots,  by  or  on  account  of  said  mortgage,  and 
that  the  appellee  pay  the  costs  of  this  appeal.  And  it  is  further 
ordered  that  this  judgment  be  certified  to  the  district  court.* 


Clark's  Executors  v.  Farrar*     III.  247. 


Suit  brought  by  two  execatora  of  whom  one  only  has  qualified,  maintained. 

Documents  annexed  to  petition  made  part  thereof,  not  required  to  be  translated   in 

Eniflish. 
If  vendor  directs  the  price  to  be  paid  to  a  third  person,  on  default  he  may  sue  without 

making  that  person  a  party. 
Evidence  received  which  ought  to  have  been  rejected,  must  be  considered  as  no  evidence* 

THE  court  first  dispose  of  the  several  incidental  questions  embraced 
in  the  first  three  principles  above,  and  then  proceed:  Having  now 
disposed  of  the  several  incidental  questions,  which  were  raised  in  the 
course  of  the  trial  in  the  district  court,  we  now  come  to  the  merits  of 
this  cause.  Have  the  appellees  a  right  to  recover?  And  if  so,  to 
what  amount?  The  appellees  are  the  sellers  of  a  plantation,  part  of 
the  price  of  which  is  now  due  and  demanded.  But,  it  is  contended, 
that  by  a  clause,  inserted  in  the  contract  of  sale,  it  was  stipulated 
that  the  appellant  should  p&y  the  sum,  now  sued  for,  to  a  third  person, 
viz.  the  widow  Castillon;  that  this  lady  is,  therefore,  the  person  by 
whom  it  is  recoverable.  There  is,  indeed,  in  the  instrument  alluded 
to,  a  clause  by  which  it  is  said  that  this  money  shall  be  paid  to  the 
widow  Castillon,  at  a  certain  fixed  time,  as  a  discharge  of  the  debt 
due  her  by  the  sellers,  and  it  follows  that,  had  the  purchaser  complied 

*  See  Rowlett  v.  Shepherd,  4  Lou.  Reports,  94,  where  purchaser  was  relieved  of  pay- 
ment of  interest 
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with  that  clause,  the  payment  would  have  been  good  against  the 
sellers.  But,  if  he  has  failed  so  to  do,  can  he  now  insist  on  that  mode 
of  payment  as  a  right?  The  price  of  the  thing  sold  is  the  property  of 
'the  seller.  If  he  chooses  to  direct  the  purchaser  to  pay  it  over  within 
a  certain  time  to  another  person,  not  a  party  to  the  contract,  he  binds 
himself  not  to  demand  it  of  the  purchaser,  if  he  pay  that  other  person, 
at  the  time  appointed.  But,  if  the  purchaser  neglect  to  make  that 
payment,  there  can  be  no  doubt  but  the  stipulation  is  at  an  end,  and 
that  the  seller  has  the  same  right  of  calling  upon  him  for  the  price, 
as  if  no  such  clause  had  ever  existed. 

But,  it  is  said  that  the  third  person  in  this  case,  who  was  to  receive 
the  money,  is  a  mortgage  creditor,  seller  of  this  plantation  to  the  ap- 
pellees; and  that  inasmuch  as  she  is  the  only  person,  who  can  give  a 
release  of  that  mortgage,  the  stipulation  that  the  appellant  should  pay 
to  her  was  a  clause  inserted  in  his  favor  and  for  his  security.  This 
circumstance,  however,  does  not  alter  the  case.  For  the  purchaser 
has  a  right  (and  that  independent  of  any  stipulation)  to  require  a 
release  of,  or  security  against,  the  mortgage  with  which  the  thing 
sold  is  incumbered;  and  he  cannot  be  compelled  to  pay  the  price  until 
the  danger  of  eviction  be  removed.  In  this  case,  therefore,  as  in 
another  lately  decided  in  this  court,  Duplantier  v,  Pigman,  a/i/c,  116, 
whatever  is  due  of  the  price  of  the  plantation  should  not  be  levied 
by  execution,  until  a  release  of  the  mortgage  is  tendered  or  security 
given. 

It  remains  to  examine  to  what  amount  the  appellees  ought  to  re- 
cover— or,  in  other  words,  if  the  set-off,  opposed  to  their  demand, 
ought  to  be  allowed. 

Supposing  the  oral  testimony  introduced  in  this  case  to  have  been 
legal  evidence,  it  amounts  to  this,  that  S.  Henderson  understood  from 
the  contracting  parties  that  sundry  expenses,  made  by  the  sellers  on 
the  plantation,  while  they  possessed  it,  were  to  be  reimbursed  to  them, 
over  and  above  the  purchase  money;  that  an  account  of  those  ex- 
penses, amounting  to  2041  dollars,  37  cents,  together  with  a  sum  of 
1000  doMirs,  for  interest,  paid  by  Clark  for  forbearance  of  four  months, 
for  part  of  the  price  due,  was  presented  to  Kenner  and  Henderson, 
paying  agents  of  the  appellant,  which  account  was  objected  to  by  the 
appellant's  attorney  in  fact — that  this  account  was,  however,  after- 
wards paid  by  Kenner  and  Henderson:  but,  they  do  not  recollect 
whether  the  appellant  instructed  them  to  pay  it:  they  only  presume 
that  the  payment  would  not  have  been  made,  unless  it  had  been 
authorised.  Taking  out  the  fact  of  payment  to  Clark  of  3041  dollars, 
37  cents,  on  which  the  witnesses  speak  positively,  the  whole  of  their 
testimony  is  only  to  their  belief.  They  understood,  they  do  not  re- 
collect: they  presume,  is  all  that  they  venture  to  say. 

But,  laying  aside  the  consideration  of  the  import  of  the  testimony, 
there  appears  to  have  been,  in  this  case,  a  wide  deviation  from  the 
rules  of  evidence  established  by  law.  In  a  suit  for  the  recovery  of 
the  price  of  a  plantation,  the  conditions  of  the  sale  of  which  are  ex- 
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pressed  in  a  written  contract,  clothed  with  all  the  requisite  formalities, 
oral  testimony  has  been  introduced  for  the  purpose  of  showing  that, 
besides  the  price  stipulated  in  the  contract,  a  certain  further  sum  was 
agreed  to  be  paid,  by  way  of  reimbursement  of  expenses,  made  by 
the  sellers  on  the  plantation,  while  they  possessed  it.  But  the  pro- 
ceeds or  result  of  these  expenses  were  incorporated  in  the  thing  sold: 
the  whole  was  sold  for  the  sum  mentioned  in  the  contract,  and  the 
district  judge  erred  in  adnaitting  evidence  to  show  that  the  price  stip- 
ulated was  greater  than  there  it  appears  to  be.  Evidence  received, 
which  ought  to  have  been  rejected,  must  be  considered  as  no  evidence. 
Therefore,  any  thing  in  Eenner  and  Henderson's  testimony,  which 
has  the  tendency  of  adding  to,  or  altering  the  written  conditions  of 
the  contract  of  sale,  is  viewed,  by  this  court,  as  if  it  had  never  been 
received.  The  only  part  of  it  which  is  legal  evidence  is  the  fact  of 
their  having  paid  to  D.  Clark,  in  behalf  of  the  appellant,  a  sum  of 
3041  dollars,  37  cents:  that  sum  must  be  admitted  as  a  set-off  against 
the  claim  and  must  be  deducted  from  the  amount  demanded. 

It  is,  therefore,  adjudged  and  decreed  that  the  judgment  of  the 
district  court  be  reversed,  and  that  judgment  be  entered  for  the  ap- 
pellees, for  15,196  dollars,  13  cents,  with  legal  interest,  since  the  time 
at  which  the  sum  here  sued  for  became  due;  but  that  no  execution  shall 
be  sued,  for  the  purpose  of  carrying  this  judgment  into  effect,  until  a 
release  of  the  mortgage  on  the  plantation  of  the  appellant,  in  favor 
of  the  widow  Castillon,  to  the  amount  of  the  present  demand,  be  filed 
in  the  office  of  the  clerk  of  the  first  district,  or  until  sufficient  security, 
to  be  approved  by  the  district  judge,  be  given:  and  it  is  further  decreed 
that  the  costs  of  the  appeal  be  paid  by  the  appellees. 

A  rehearing  was  asked,  but  refused;  the  court  re-affirming  with 
great  earnestness  the  principle,  that  as  to  such  part  of  the  oral  testi- 
mony as  went  to  establish  that  something  beyond  the  price,  mentioned 
in  the  contract,  had  been  promised  by  the  purchaser,  it  was  illegal 
evidence,  and  the  circumstance  of  its  not  having  been  objected  to  by 
the  defendant's  counsel  did  not  cure  the  defect* 

*  See  this  principle  contradicted  in  Babineao  o.  Cormier,  ]  Martin,  N.  S.  459. 
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Menendez  v.  Syndics  of  Larionda.     III.  S56. 

HELD,  in  this  case,  that  the  counsel  of  a  party  is  not  an  incompe- 
tent witness  for  him,  under  the  Civil  Code,  p.  312,  art.  249. 

That  in  a  contest  as  to  the  legitimacy  of  claims  amongst  creditors, 
the  confession  of  the  insolvent,  or  the  books  of  insolvent  which  had 
been  withholden  from  the  syndics,  make  no  proof  except  as  to  his 
liability  to  pay. 


Lanusse  v.  Massicot  et  al.     III.  261. 

HELD^  that  an  endorser  cannot  have  such  an  action  against  prior 
endorsers,  as  calling  them  by  a  kind  of  warranty  to  defend  the  suit 
brought  against  him  by  the  holder,  and  the  eflfect  of  which  should  be 
to  make  those  endorsers  liable  at  all  events,  whether  a  demand  of 
payment  has  been  made  or  not  of  the  maker.  After  ruling  this  the 
court  proceed: 

But  there  is  another  question  in  this  case,  and  a  truly  important 
one;  has  any  demand  of  payment  been  made  of  the  maker  of  these 
notes,  and  if  no  demand  has  been  actually  made  of  him  personally, 
has  any  thing  been  done  which  may  be  considered  tantamount  to  a 
demand? 

Upon  this  point,  the  facts  are  as  follows:  Charles  Massicot  had  his 
domicil  on  a  plantation,  of  which  he  was  part  owner,  distant  ten 
leagues  from  New  Orleans.  About  four  months  before  the  notes 
became  due,  that  place  was  sold  by  the  sheriff,  and  he  was  turned 
out.  He  then  went  with  his  wife  and  children  to  his  father-in-law's 
a  few  miles  up  the  coast,  and  staid  there.  While  there,  he  used  to 
come  to  town,  to  the  house  of  Plauch6,  his  brother-in-law,  to  attend 
to  his  business.  The  time  which  he  spent  in  that  house,  on  different 
occasions,  was  in  all  about  two  months.  He  also  came  now  and 
then,  to  the  house  of  Eleanor  Wiltz  in  the  city,  and  stayed  there  about 
a  day  or  two,  attending  to  his  business  in  the  city.  When  the  notes 
became  due,  the  notary  public  went  to  demand  payment,  first  at 
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Plauch6^s,  then  at  Wiltz's,  and  in  both  places  received  for  answer 
that  Charles  Massicot  was  at  the  plantation. 

The  general  principle  of  law  is,  that  a  demand  of  payment  must 
be  made  of  the  maker  of  a  promissory  note,  in  order  to  make  the 
endorsers  liable.  But  there  are  circumstances  in  which  that  is  not 
practicable:  as  when  the  maker  has  removed  from  the  place  where 
the  note  was  payable,  or  where  he  has  absconded.  In  such  cases, 
it  is  suflScieni  for  the  holder  to  justify  that  he  has  used  due  diligence 
to  get  payment  from  the  maker  of  the  note.  In  the  English  writers, 
who,  in  commercial  cases,  are  more  full  than  any  other,  that  princi- 
ple is  consecrated.  In  one  case,  among  others,  Collins  v.  Butler, 
Strange^  1087,  the  holder  of  a  note  thought  that  he  had  shown 
enough  by  proving  that  the  maker  had  shut  up  his  store  before  the 
note  became  due:  but  tlie  court  was  of  opinion  that  he  ought  to 
have  given  in  evidence  that  he  inquiredvafter  the  maker,  or  attempted 
to  find  him  out. 

Let  us  see  whether  this  case  may  be  classed  among  those  in  which 
due  diligence  has  been  shown,  on  the  part  of  the  holder.  Charles 
Massicot  had  once  a  fixed  place  of  residence:  he  was  turned  out  of 
it  four  months  before  the  notes  became  due.  Where  was  his  resi- 
dence during  these  foiu:  months?  He  had  his  wife  and  children  at  his 
father-in-law's  in  the  country;  but  he  spent  two  of  those  four 
months  at  his  brother-in-law's  in  the  city  to  attend  to  his  business. 
To  those  who  had  any  dealings  with  him,  this  must  have  been  the 
spot  which  they  considered  as  his  place  of  residence.  It  is  highly 
probable  that  few  of  them,  if  any,  ever  inquired  whether  he  had 
another.    Both  were  temporary;  in  none  was  he  at  home. 

It  appears  to  this  court  that,  after  Charles  Massicot  had  been 
turned  out  of  his  domicil,  he  had  no  absolute  residence  any  where^ 
and  that  for  the  purpose  of  attending  ic  his  business^  Plauch^'s 
house  was  more  the  place  of  his  residence  than  any  other — that, 
under  such  circumstances,  the  holder  has  shown  due  diligence  in  en- 
deavors to  find  him  out,  and  has  done  that,  which,  according  to  law, 
is  sufficient  to  make  the  endorsers  liable. 

Held^  also,  that  another  endorser,  who  lives  at  the  distance  of  seven 
leagues  from  New  Orleans,  was  rightly  notified  by  a  letter  left  in  the 
post-office  of  New  Orleans.    Motion  for  rehearing  overruled. 
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Brown  v.  Kenner  ei  al.     III.  270. 

IN  this  case,  Brown  the  appellee,  with  a  knowledge  that  Phillips 
must  fail  unless  he  obtained  relief  from  him,  lent  him  two  thousand 
dollars,  and  took  a  transfer  of  a  mortgage  which  Phillips  had  retained 
on  certain  property  by  him  sold,  as  a  security  for  the  payment  of  this 
sum;  and  also  of  the  four  thousand  dollars  which  Phillips  owed  him 
on  account  of  previous  transactions.  Twenty  days  after  this  transfer 
of  mortgage  Phillips  failed  and  ceded  his  property  for  the  benefit  of 
his  creditors,  whose  syndics  considering  Brown's  debt  as  one  privi- 
leged by  the  transfer  of  the  mortgage,  in  a  sale  by  them  to  Kenner 
and  Henderson  of  the  some  property,  stipulated  that  the  purchasers 
should  pay  the  whole  sum  of  six  thousand  dollars  to  Brown. 

The  court  in  this  case,  by  reasoning,  arrived  at  some  of  the  same 
conclusions  which  were  subsequently  established  by  legislation  in 
relation  to  the  giving  securities,  by  debtors  who  soon  after  fail,  when 
done  with  a  view  to  give  one  creditor  a  preference  over  others. 

Held,  that  the  period  of  insolvency,  or  want  of  means  in  the  debtor 
to  pay  all  his  debts,  if  evinced  by  a  subsequent  failure,  is  certainly 
the  most  rational  period  after  which  he  should  not  be  allowed  to 
make  any  change  in  the  state  of  his  affairs,  to  the  benefit  of  part  of 
his  creditors  and  injury  of  others.  To  fix  this  period  with  precision 
is  difficult,  on  which  account  every  case  must  rest  on  proofs  and  cir- 
cumstances of  its  own.  As  to  that  part  of  the  transaction,  in  the 
present  case,  which  was  legal  and  fair  at  the  time  of  entering  into  it, 
that  relating  to  the  money  advanced  at  the  period  of  taking  the  secu- 
rity, the  illegality  of  the  rest  does  not  vitiate  that  This  was  so  much 
advanced  to  the  debtor,  beneficial  to  all,  and  not  fraudulent  as  to 
creditors.  A  law  of  the  Partidas  was  cited  to  show  that  a  prescrip- 
tion of  one  year  bars  creditors  from  annulling  sales  made  by  debtors 
in  fraud  of  their  rights.  Held,  not  applicable  to  the  right  of  the  mass 
of  tlie  creditors  to  oppose  the  fraudulent  pretensions  of  other  creditors 
who  are  making  claims  injurious  to  all. 
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Morse  v.  Syndics  of  Williamson  &  Patton.     III.  282. 

HELDj  that  an  attorney's  privilege  for  fees  on  the  estate  of  an 
insolvent,  coming  under  the  term  law  charges^  fraia  de  justice^ 
extends  to  tax  fees  only. 


Meunier  v.  Duperron.     III.  285. 

THE  plaintiff  having,  at  the  instigation  of  defendant  arrested  a 
free  negro  woman,  and  shipped  her  off,  was  prosecuted,  found 
guilty,  fined,  imprisoned  and  suffered  heavy  damages.  Having  suf- 
fered the  imprisonment  and  paid  the  fine  and  damages,  he  brought 
this  action  to  compel  defendant  to  indenmify  him  or  pay  his  propor- 
tion of  the  money  disbursed. 

Heldy  that  where  the  act  done  is  unlawful  and  the  person  who  com- 
mitted it  has  been  tried,  found  guilty,  and  punished,  he  cannot  tlnrow 
on  another  the  burden  of  his  sentence  under  pretence  that  he  was 
by  him  persuaded  to  commit  the  act    Inst,  tit  27,  sect  7. 
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EASTERN  DISTRICT,  MAY  TERM,  1814. 


Dufau  et  al.  v.  Massicot  et  al.     III.  S89. 

IN  this  case  the  court  re-aflSnn  the  doctrine  of  the  case  of  Bermu- 
dez  V,-  Ibanez,  ante^  3  Mart.  2,  that  the  permanent  government  to  be 
established  under  the  constitution,  and  the  administration  ad  interim 
provided  for  by  the  schedule,  were  separate:  none  of  the  provisions 
of  the  constitution  were  applicable  to  the  temporary  government. 


Mayor,  &c.,  of  New  Orleans  v.  Metzinger.     III.  296. 

Poblic  placet,  tnch  w  rotds  and  atreets  cannot  be  appropriated  to  private  uae:  and  if 
the  Spaniah  ||foTernment  had  given  away  aoch  places  to  individoalat  each  granta  might 
be  declared  void. 

THE  defendant,  in  the  year  1795,  had  obtained  from  the  Baron  de 
Carondelet,  then  Governor  of  Louisiana,  the  grant  of  a  lot  of  ground 
joining  the  levee,  in  front  of  the  city  of  New  Orleans,  on  which  he 
had  built  a  house  and  which  he  had  enclosed.  The  plaintiffs,  consi- 
dering this  house  and  inclosure  as  a  nuisance  or  obstruction  to  the 
highway,  on  part  of  which  they  contended  they  incroached,  brought 
the  present  suit,  in  order  to  compel  the  defendant  to  remove  his 
improvements  and  abandon  the  ground. 

It  was  proved  that  the  premises  made  part  of  the  space  of  ground 
which  had  been  left  vacant  in  the  original  plan  of  the  city,  between 
the  river  and  the  first  row  of  houses  fronting  it:  that  the  highway,  all 
along  and  on  both  sides  of  the  river,  runs  immediately  by  the  levee; 
that,  before  the  Baron's  grant  to  the  defendant,  the  space  covered  by 
it  was  used,  as  well  as  the  whole  ground  between  the  river  and  the 
houses,  as  a  part  of  the  highway:  that  the  improvements  of  the 
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defendant  had  much  narrowed  the  space,  and  made  an  elbow  in  the 
highway.  The  defendant  rested  his  title  on  his  grant,  the  long  pos- 
session under  it,  and  the  confirmation  of  his  right,  by  the  commis- 
sioners of  the  United  States. 

There  was  a  judgment  in  his  favour  in  the  district  court,  from 
which  the  plaintiffs  appealed. 

Br  THE  Court  — In  the  year  1795,  the  Baron  de  Carondelet,  then 
governor  of  Louisiana  for  the  King  of  Spain,  granted  to  Henry 
Metzinger,  the  appellee,  a  lot  of  ground  situated  in  the  city  of  New 
Orleans  close  to  the  levee.  The  grant  is  a  complete  one,  and  has 
been  recognised  on  the  part  of  the  United  States  by  their  commis- 
sioners. 

But  the  appellants  contend  that  the  spot  on  which  it  is  located  is 
part  of  the  public  highway,  and,  therefore,  could  not  have  been  law- 
fully granted  for  private  use,  even  by  the  king  himself. 

That  public  places,  such  as  roads  and  streets,  cannot  be  appro- 
priated to  private  use,  is  one  of  those  principles  of  public  law,  which 
required  not  the  support  of  much  argument.  Nor  is  there  any  doubt, 
that  if,  by  a  stretch  of  arbitrary  power,  the  preceding  government 
had  given  away  such  places  to  individuals,  such  grants  might  be 
declared  void. 

But  is  this  grant  located  in  a  street  or  on  the  public  road?  On  this 
important  question  of  fact,  the  evidence,  produced  by  the  appellants, 
is  by  no  means  satisfactory.  They  show  that,  according  to  general 
usage  in  this  country,  the  public  road  in  front  of  the  river  is  close  to 
the  levee.  But  could  there  be  no  derogation  from  that  usage  ?  Was 
that  usage  observed  within  the  city  of  New  Orleans  ?  Does  not  the 
convenience  of  placing  markets  and  other  public  places,  as  near  the 
water  as  possible,  as  it  is  recommended  by  a  law  of  the  Indies  (the 
5th  of  the  7th  title  of  the  4th  book,  Vol.  II.)  make  it  necessary  to 
deviate  from  such  usages  iu  cities? 

General  usage,  however,  is  the  only  ground  on  which  the  appel- 
knts  rest  their  pretension.  No  plan  of  the  city  has  been  exhibited  to 
show  that  the  lot  of  the  appellee  is  located  upon  a  place  which  had 
been  reserved  for  public  use:  no  testimony  has  been  adduced  to  prove 
that  thi§  spot  is  part  of  the  ground  laid  out  for  the  public  road.  We 
are  called  upon  to  declare  this  grant  void,  merely  because  the  general 
usage  of  the  country  is  to  place  the  road  next  to  the  levee. 

We  do  think,  however,  that  to  oiist  the  grantee  and  possessor  of 
this  lot  something  more  precise  than  this  vague  and  uncertain  evi- 
dence is  necessary;  and  we  do  accordingly  adjudge  and  decree  that 
the  judgment  of  the  district  court  be  affirmed  with  costs.* 

Moreau^  for  plaintiff. 

ElUryy  for  defendants. 

*  Bat  aoe  De  Armas  ti  al  v.  Mayor,  &c  of  New  Orleans,  5  Lou.  Rep.  133.  Also 
Mayor,  Slc  of  New  Orleans  o.  United  States,  in  10  Peters*  Rep.  662,  based  on  the  dis- 
senting  opinion  of  Martin,  J. 
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Ogden  V.  Blackman.     III.  305. 

THE  Supreme  Court  cannot  correct  errors  in  a  criminal  proceed- 
ing. 


Mayor,  &c.,  p{  New  Orleans  v.  Bermudez.     HI,  307. 

7*be  land  near  New  Orleans  granted  by  the  King  of  Spain  as  part  of  the  royal  demesne 
and  commons,  on  a  breach  of  the  condition,  is  to  be  considered  as  part  of  the  commons 
of  the  city. 

BY  THE  Court. — Francis  Bermudez,  represented  in  this  case  by  the 
syndics  of  his  creditors,  obtained  from  the  king  of  Spain,  in  the  year 
179.9,  a  grant  of  nine  superficial  arpens  of  land  in  a  place  called,  in 
the  grant,  the  commons  of  the  city  of  New  Orleans.  The  grant  was 
solicited  for  the  express  purpose  of  establishing  thereon  a  manufac- 
tory for  the  bleaching  of  wax;  and  was  given  on  condition  that 
so  soon  as  the  grantee  should  employ  it  to.  any  other  use,  it  should 
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return  to  its  former  state  of  royal  demesne  and  commons;  to  which 
effect  the  governor  of  Louisiana  and  tlie  cabildo  of  New  Orleans 
were  empowered  to  compel  the  grantee  to  clear  the  premises  and  to 
leave  them  unoccupied  and  free.  The  grantee  took  possession  of  the 
landy  and  has  retained  it  ever  since. 

In  July  last  the  Mayor,  Aldermen  and  Inhabitants  of  New  Orleans 
brought  the  present  suit  against  the  syndics  of  Francis  Bermudez, 
alleging  that  he  had  forfeited  his  grant,  and  praying  he  might  be 
compelled  to  remove  from  that  place,  and  to  leave  it  free  for  the  use 
of  the  inhabitants;  or  in  case  it  should  not  be  found  that  he  had 
incurred  such  forfeiture,  that  he  might  at  least  be  enjoined  not  to  dis- 
pose of  the  land  except  for  the  purposes  and  under  the  conditions  in- 
serted in  the  grant 

The  parish  court  gave  judgment  in  favor  of  the  defendants  as  to 
the  forfeiture,  enjoining  them  aft  the  same  time  to  confine  themselves 
within  the  bounds  and  conditions  of  the  grant,  and  recognising  the 
right  of  th'e  corporation  of  New  Orleans  to  repossess  themselves  of 
the  land,  in  case  they  should  infringe  those  conditions.  From  that 
judgment  the  Mayor,  Aldermen  and  Inhabitants  have  claimed  the  pre- 
sent appeal. 

The  plaintiffs,  in  order  to  show  their  right  of  action  against  the 
grantee  of  this  lot,  have  thought  fit  to  resort  to  a  variety  of  proofs, 
the  result  of  which  is,  at  best,  that  a  certain  indefinite  portion  of  land, 
in  the  neighborhood  of  New  Orleans,  was  considered,  first  by  the 
government  of  France  and  subsequently  by  that  of  Spain,  as  the 
commons  of  the  city,  of  which  commons,  however,  the  sovereign 
seems  to  have  retained  the  right  of  disposing,  as  he  might  otherwise 
think  fit. 

Be  that  as  it  may,  it  is  not  necessary  to  decide  in  this  case  whether 
the  inhabitants  of  the  city  of  New  Orleans  were  possessed  in  their 
own  right,  or  enjoyed  precariously  the  possession  of  an  indefinite  and 
undescribed  portion  of  land  called  the  commons.  The  inquiry  must 
be  confined  to  the  particular  spot  on  which  this  grant  was  located.  In 
the  grant  itself  it  is  acknowledged  that  this  spot  is  situated  in  the  com- 
mons of  the  city  of  New  Orleans;  it  is  further  said  there  that  if  the 
grantee  does  not  comply  with  the  conditions  imposecF on  him,  the  land 
shall  return  to  its  former  state  of  commons.  It  is  even  recognised  in 
that  instrument  that,  in  such  case,  the  cabildo  together  with  the  go- 
vernor have  a  right  to  compel  the  grantee  to  clear  the  premises  and 
leave  them  free  for  public  use.  But  the  difficulty  is  that  this  land  is 
also  called  royal^  whereby  it  should  seem  that  the  king  still  retained 
his  dominion  over  it. 

However  contradictory  these  expressions  may  appear  to  be,  the 
worst  conclusion  which  can  be  drawn  therefrom  against  the  city  of 
New  Orleans  is,  that  they  had  not  that  kind  of  possession  which  is  the 
consequence  of  an  absolute  right  of  ownership.  Yet,  the  sovereign 
having  never  thought  fit  to  exercise  any  further  right  over  these  com- 
mons^ and  the  claim  of  the  city  to  them  having  been  recognised  and 
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confirmed  by  the  successor  of  that  sovereign,  the  inhabitants  of  New- 
Orleans  must  be  considered  as  having  never  ceased  to  be  the  rightful 
possessors  of  that  land,  and  their  eventual  right,  to  repossess  them- 
selves of  a  part  thereof  granted  on  certain  conditions  and  liable  to 
forfeiture,  cannot  be  questioned. 

The  Mayor,  Aldermen,  and  Inhabitants  of  New  Orleans  were 
therefore,  the  proper  parties  to  sue  Francis  Bermudez  for  the  forfeit- 
ure of  his  grant. 

The  court  also  were  of  opinion  that  the  forfeiture  was  not  proved* 


Harrod  et  al.  v.  Lewis  et  al.     III.  311. 

HELD^  that  the  expenses  occasioned  by  the  detention  of  vessels 
in  consequence  of  embargo,  or  orders  of  a  sovereign  power,  are  not 
to  be  brought  into  general  average.  In  this  case  the  ship  was  first 
stopped  and  delained  in  consequence  of  the  embargo  law,  afterwards 
she  was  brought  from  the  Balize  to  New  Orleans,  the  port  in  which 
she  was  laden,  in  consequence  of  the  declaration  of  war  by  the 
United  States  against  Great  Britain  ,to  whose  ports  she  was  destined. 
The  ship,  not  having  left  the  mouth  of  the  river,  was  not  compelled 
by  any  force  to  return,  but  was  brought  back  by  the  consent  of  all 
parties  concerned,  which  seems  to  amount  to  a  dissolution  of  the  con- 
tract, or  at  least  leaves  the  ship  in  the  same  predicament  as  if  the 
declaration  of  war  had  found  her  in  the  lading  port.  If  so,  the  con- 
tract must  be  regarded  as  ceasing  from  the  time  the  declaration  was 
known.  In  this  case  too,  the  expenses  incurred  before  news  of  the 
embargo  and  the  war  were  nowise  for  the  benefit  of  the  shippers, 
but  entirely  for  things  indispensable  to  enable  the  ship  to  make  her 
voyage.    The  owners  have  no  claim  against  the  shippers. 
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Merieult  t?.  Austin.     III.  318. 

IN  this  case  a  rule  had  been  entered  that  the  matters  in  dispute 
should  be  submitted  to  referees  chosen  by  the  parties  themselves,  and 
that  their  report  should  be  made  the  judgment  of  the  court.  Held, 
that  their  report  cannot  become  a  judgment  until  the  court  is  satisfied 
of  its  correctness.  These  referees  were  not  arbitrators.  Held^  also, 
that  no  evidence  of  the  custom  of  merchants  here  to  charge  interest 
upon  running  accounts,  except  where  an  understanding  of  parties  to 
that  efifect  was  shown,  should  be  listened  to  by  the  courts. 


Harper  v.  His  Creditors.     HI.  322. 

HELDy  that  a  decision  of  the  court  below  annulling  an  order 
previously  made  requiring  a  meeting  of  the  creditors  of  appellant,  is 
a  decision  final  and  conclusive  from  which  an  appeal  will  lie. 


Labatut  v.  Puche.     HI.  325. 

THE  Supreme  Court  cannot  control  the  inferior  couBts  in  matters 
depending  solely  on  their  discretion,  such  as  granting  or  refusing  a 
venire  for  a  special  jury. 
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Villere  et  al.  v.  Brognier.     III.  326. 

Where  it  has  been  agreed  that  the  contract  shoald  be  reduced  to  writing',  until  it  is  actu- 
ally written  and  signed  by  all  the  parties,  either  of  them  may  recede. 

THIS  case  turned  on  a  question  of  fact,  whether  the  contract 
intended  by  the  parties  was  ever  completed,  or  was  there  a  clause  on 
which  the  parties  had  not  agreed?  On  the  right  of  any  party  to 
recant  before  the  contract  is  actually  written  and  signed  by  all  parties, 
the  court  cites  Febrero  de  Contratos,  c.  7,  s.  1,  No.^  19.  Also  Domat, 
b.  1,  tit.  1,  s.  1,  art.  15.  Supposing  the  intended  contract  to  have 
been  carried  too  far  for  any  party  to  retract  without  causing  damage 
to  the  other,  the  court  find  in  the  facts  that  the  first  departure  was 
the  act  of  the  party  who  complains. 

A  rehearing  was  granted:  see  December  Term,/?o*/. 


Clark's  Executors  v.  Cochran.     IIL  353. 

WHENEVER  a  signature  is  formally  disavowed  proof  by  experts 
must  be  resorted  to.  A  formal  disavowal  means  one  made  in  wri- 
ting, signed  by  the  party  with  his  own  proper  handwriting.  When 
this  formal  disavowal  is  not  made  by  the  defendant,  the  plaintiff 
may,  without  the  necessity  of  resorting  in  the  first  instance  to  the 
proof  by  experts,  produce  any  other  legal  testimony  which  may  be 
in  his  power. 


Vol.  I.— 12 
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Morel  V.  Misotiere's  Syndics.     III.  363. 

HELDy  that  the  services  of  the  counsel  employed  by  insolvent  to 
make  his  cession  of  goods,  are  in  reality  services  done  to  the  creditors 
themselves;  they  do  not  form  a  privileged  claim  against  insolvent, 
but  against  the  funds  in  syndic's  hands,  belonging  to  the  mass  of 
creditors,  and  it  is  for  the  court  to  fix  the  quantum  of  remuneration. 


Smith  et  al.  v.  Elliott  et  al     III.  366. 

HELD  J  that  on  a  motion  to  quash  an  attachment,  the  merits  of  the 
case  cannot  be  inquired  into. 


St.  Maxent's  Syndics  v.  Sigur.     III.  370. 

THE  court  held  the  liquidation  and  judgment  of  the  Spanish  tri- 
bunal in  1797,  made  with  consent  of  those  interested,  conclusive. 

Also,  Ac/rf,  that  slaves  are  not  considered  as  producing  revenue  per 
SBy  though  they  do  so  by  being  hired  out  or  employed  in  agriculture, 
&c.;  land  alone  strictly  and  literally  can  be  said  to  bear  fruits,  so  that 
interest  may  be  claimed  on  debts  contracted  on  account  of  it. 
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Blake  et  ah  v.  Morgan.     III.  377. 

THIS  was  the  case  of  a  vessel,  laden  with  sugar,  which  sailed 
from  New  Orleans  bound  to  New  York,  the  sugar  consigned  to  mer- 
chants there  who  were  to  pay  freight,  &c.  On  the  same  day  that 
the  vessel  sailed  she  was  driven  ashore  at  the  English  Turn  twenty 
miles  from  New  Orleans,  by  unavoidable  accidents,  where  she 
remained  aground  eighteen  days.  While  the  vessel  was  in  this  situ- 
ation, the  consignor,  by  an  order  from  a  competent  tribunal,  seques- 
tered the  sugar  and  caused  it  to  be  forcibly  taken  from  the  vessel  In 
the  petition  for  sequestration  he  also  claimed  to  have  the  property 
restored  to  him  on  account  of  the  failure  of  the  person  to  whom  it 
had  been  sold  and  was  consigned.  Heldy  that  the  consignees  could 
become  liable  to  pay  freight  by  the  delivery  to  them  only;  the  oon* 
signor  here  arrested  the  goods  in  transitu,  thus  preventing  the  vessel 
from  regularly  earning  freight  on  the  goods,  and  disabling  the  master 
from  ever  obtaining  payment  from  the  consignees.  It  is,  therefore, 
for  the  consignor,  who  has  brought  his  action  for  restitution  and 
stopped  the  property,  to  stand  as  owner.  And  his  liability  is  not  pro 
ratd  itineris,  but  for  the  full  freight. 

The  court  applied  to  this  part  of  the  case  the  principle  of  the 
Ordinance  of  Bilbao j  c.  18,  p.  155,  No.  9,  which  states  that  where  a 
ship  is  stopped  on  her  voyage  by  a  tempest,  or  other  accident,  and 
returns  to  the  port  from  which  she  sailed,  (in  a  state  fit  for  navigation,) 
and  the  shippers  desire  to  unload  her,  they  may  do  so,  on  paying 
captain  full  freight.  The  consignor  here  prevented  the  master  from 
fulfilling  Ms  agreement,  for  it  does  appear  that  the  ship  was,  soon  after 
her  misfortune,  in  a  situation  to  prosecute  the  voyage. 
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Fram  v.  Allen.     III.  381. 

In  a  suit  on  an  account  current,  unsettled  between  the  partlesi  compensation  need  not  be 

pleaded. 

IN  this  case,  the  action  was  for  the  balance  of  an  unsettled  account: 
defendant  pleaded  the  general  issue.  On  the  trial  in  the  court  belov 
defendant  offered  to  prove  that  plaintiff  had  omitted  in  the  account 
sundry  credits  in  his  favor:  but  this  evidence  was  rejected  on  the 
ground  that  he  had  not  pleaded  compensation  specially.  The  court 
say: 

The  subject  of  inquiry  here  is  not  whether  the  plea  of  compensa- 
tion can  be  considered  as  included  in  the  general  issue:  for  it  is  a  posi- 
tive rule  of  our  judicial^proceedings,  that  compensation  must  be  plead- 
ed specially.  Recop.  de  Cast.,  book  4,  tit.  5,  law  1.  The  question 
is,  whether  this  is  a  case  in  which  compensation  ought  to  have  been 
pleaded  at  all? 

It  is  a  well  known  principle,  that  compensation  takes  place  only 
between  debts  which  aref  both  clear  and  liquidated.  Let  us  see 
whether  this  principle  is  applicable  here.  Although  debts,  depending 
on  accounts,  are  not  considered  in  law  as  liquidated  debts  when  the 
accounts  may  require  a  long  discussion,  Pothier  on  Obligations,  part 
3,  chap.  4,  No.  592;  yet  if  the  plaintiff  had  claimed,  from  the  defend- 
ant, the  amount  of  his  own  account  of  goods  furnished,  there  might 
have  been  some  reason  for  considering  the  defendant  as  bound  to  op- 
pose, by  way  of  compensation  or  mutual  demand,  his'  own  account 
of  articles  furnished  to  the  plaintiff.  But  where,  instead  of  demand- 
ing the  price  of  the  goods  by  him  furnished,  the  plaintiff  undertakes 
to  oppose  the  defendant's  claim  to  his,  m  order  to  compare  them  to- 
gether and  establish  a  balance  between  the  two;  there  it  cannot  be 
said  that  either  of  the  claims  are  liquidated,  for  the  very  object  of  the 
suit  is  to  obtain  that  liquidation.  In  such  a  case  both  accounts  are  put 
at  issue,  and  any  evidence  tending  to  support  or  contradict  the  correct- 
ness of  either  ought  to  be  admitted. 

If  we  follow  this  distinction  through  its  consequences,  we  will  find 
it  still  more  striking.  Where  one  party  demands  of  another  the  price  of 
things,  which  he  has  sold  him,  if  the  defendant  does  not  plead  com- 
pensation, he  may  indeed  be  condemned  for  the  whole;  but  he  can 
afterwards  recover,  in  his  turn,  the  amount  of  his  own  claim.  But, 
where  a  demand  has  been  made  of  a  balance  of  accounts  between 
two  parties,  and  judgment  has  been  rendered  for  that  balance,  such 
judgment  might  be  considered  as  a  bar  against  any  claim  of  either 
party  up  to  that  date;  for  it  is  in  fact  a  liquidation  of  their  respective 
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accounts  until  then.  From  which  it  would  follow,  that  should  the 
plea  of  compensation  be  deemed  requisite  in  thiscas^,  instead  of  hav- 
ing the  eflfect  merely  of  compelling  the  party  to  resort  to  another  suit, 
it  would  put  it  out  of  his  power  ever  to  recover  his  due. 

The  administration  of  justice  cannot  end  in  such  consequences. 
When  the  interpretation  of  its  rules  leads  to  the  destruction  of  a  just 
right,  we  may  be  sure  that  interpretation  is  wrong.  The  reason  of 
the  general  rule  that  compensation  must  be  pleaded  speciaUy  is  easily 
conceived;  but  the  application  of  it  to  a  case  of  this  nature  would 
produce  injustice. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  of  the  court 
of  the  first  district  be  reversed,  and  that  the  cause  be  remanded  to 
that  court  to  be  again  tried,  with  instructions  to  the  judge  to  admit 
ajtiy  legal  evidence  which  the  appellant  may  ofifer  to  prove  the  credits 
which  he  contends  he  is  entitled  to,  and  which  he  says  have  been 
omitted  in  the  account  current  presented  by  the  appeUee. 


12' 
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EASTERN  DISTRICT,  JULY  TERM,  1814. 


Syndics  of  Ellinghaus  et  al  v.  Gravier.     III.  385, 

A  SALE  made  by  a  ceding  creditor  is  void. 


Pavie's  Heirs  v.  Cenas.     III.  387. 


If  a  sheriff  dies  before  reoemng  the  amount  of  a  sale  on  a  Ji.  fa,  his  representatives  can 

not  enforce  the  payment. 

BY  THE  Court.  This  is  an  action  bToufi:ht  against  the  wife  and 
executrix  of  a  deceased  sheriff,  to  obtain  irom  her  the  amount  of 
an  execution,  of  which,  at  the  time  of  her  husband's  death,  the 
money  was  not  recovered. 

The  plaintiffs  contend  that  the  deed  of  sale  of  the  property  exe- 
cuted having  been  made  in  the  name  of  the  deceased,  the  action 
resulting  therefrom  has  passed  to  his  executrix  and  heirs.  The  de- 
fendant answers  that  such  sales  being  made  by  a  sheriff  in  his  public 
capacity,  she  cannot  exercise  any  action  against  the  purchaser  of  the 
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property  thus  sold,  that  she  ought  not  to  be  liable  for  the  proceeds. 
Judgment  having  been  rendered  against  her  in  the  parish  court  of 
New  Orleans,  she  has  claimed  the  present  appeal. 

It  appears  to  this  court  that  in  order  to  make  the  defendant  liable 
in  this  case,  one  of  two  things  ought  to  have  been  proved;  either 
that  the  proceeds  of  this  sale  were  paid  into  her  hands  since  the 
death  of  her  husband;  or  that  it  was  through  the  neglect  or  miscon- 
duct of  her  husband,  that  the  money  was  not  collected  before  his 
death.  But,  on  the  contrary,  it  is  recognised  that  the  term  of  pay- 
ment of  the  property  executed  and  sold  on  this  occasion,  was  not 
yet  elapsed,  when  the  sheriff  died;  and  it  is  not  pretended  that  his 
widow  has  received  the  money  since  his  dieath. 

This  is,  therefore,  one  of  those  cases  in  which  the  acts  begun  by 
the  former  sheriff  must  be  continued  and  terminated  by  his  successor. 
Whether  it  was  or  was  not  expressed  in  the  deed  of  sale  by  him 
made,  that  the  price  was  payable  to  him  or  to  his  successors  in  office, 
is  immaterial.  He  sold  in  his  official  "capacity  of  sheriff;  and  the 
price  which  has  not  been  paid  to  him,  is  payable  into  the  hands  of 
his  successor,  to  be  disposed  of  as  the  law  may  direct  The  present 
sheriff  is,  therefore,  the  proper  person  to  compel  the  purchaser  of 
this  property  to  pay.  The  appellant  has  no  quality  and  no  right  to 
enforce  that  payment.    She  must  therefore  be  discharged. 

It  is  ordered  and  decreed  that  the  judgment  of  the  parish  court  be 
reversed,  and  that  judgment  be  entered  for  the  appellant  with  costs. 


Brand  i^.  Livaudais  et  al.     III.  389. 

Application  for  a  Mandamu$, 

HELDy  a  judgment  not  actually  signed  is  not  so  complete,  but 
that  a  statement  of  facts  ought  to  be  made  by  the  judge,  if  properly 
applied  for. 
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Cassou  V.  Blanque.     III.  390.  ^ 

DECIDED,  the  tacit  mortgage  which  the  wife  has  on  the  pro- 
perty of  her  husband,  for  the  restitution  of  her  dower,  extends  to 
property  which  the  husband  has  alienated. 


Trimble's  Syndics  t?.  New  Orleans  Insurance  Company. 

III.  394. 

THE  only  question  in  this  cause  is,  whether  or  not  the  ship  men- 
tioned in  the  policy  of  insurance  on  which  the  action  is  founded  was 
seaworthy  at  the  time  she  left  New  Orleans  on  the  voyage  insiu-ed? 

The  court  refused  to  disturb  the  verdict  of  the  jury  who  tried  the 
cause  in  the  court  below  and  the  judgment  rendered  thereop. 
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WESTERN  DISTRICT,  AUGUST  TERM,  1814. 


Yocum  V.  Roy.     III.  397. 
Harrison  v.  Mager  et  al.     III.  397. 

THERE  being  no  statement  of  facts,  special  verdict  or  bill  of 
exceptions,  the  appeal  in  these  cases  was  dismissed. 


Sinnet  v.  MulhoUan  d  ah     III.  398. 

If  petition  be  amended  by  inserting  the  plain  tifTs  residence,  no  time  to  answer  will  be 

granted. 

IN  giving  judgment  in  this  case  the  Court  said: — It  is  a  general 
rule,  and  one  certainly  founded  on  principles  of  justice,  that  where 
permission  is  given  to  one  of  the  parties  to  amend  his  pleadings,  the 
other  has  a  right  to  answer  over  or  reply.  But  the  amendment  must 
be  such  as  may  require  a  reply  or  answer.  If  it  be  insignificant,  and 
has  nothing  to  do  with  the  issue,  if  it  be  mere  matter  of  form  and 
leaves  the  case  in  the  same  situation  in  which  it  was  before,  if  it  be 
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eridently  of  such  a  natare  that  no  additional  allegation  on  the  part  of 
the  other  party  can  possibly  arise  from  it,  it  would  be  worse  than 
nugatory  to  make  such  an  amendment  the  pretext  of  a  delay  in  the 
trial  of  a  cause. 


Clark  V.  Parham.     III.  405. 


JUDGMENT  affirmed  with  damages,  there  being  no  statement, 
&c. 


Veraot  V.  Yocum.     III.  406. 

DECIDED,  if  a  negro  be  staked  on  a  race  to  be  run,  and  a  second 
race  is  run  in  lieu  of  the  first,  the  negro  is  no  longer  in  stake. 


Yocum  V.  Roy.     III.  409. 

Party  not  allowed  to  stoltiiy  hirooelf. 

BY  THE  Court. — ^This  suit  is  brought  by  Yocum,  the  appellee, 
who  was  plaintiff  in  the  original  action,  to  recover  four  hundred  and 
fifty  dollars,  and  is  founded  on  an  instrument  of  writing,  which  was 
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verified  in  the  court  below  by  one  witness  and  a  sort  of  confession 
of  the  appellant,  in  his  answer  to  interrogatories  put  to  him  by  the 
appellee,  agreeably  to  the  laws  governing  such  cases.  Roy,  the  de- 
fendant in  the  district  court,  by  his  answer  to  the  interrogatory  of  the 
plaintiflf,  states  his  belief  of  having  signed  the  instrument  of  writing 
produced  in  support  of  the  action;  but  he  answers  from  information 
of  others,  as  (inconsequence  of  drunkenness  and  stupidity  from  intoxi- 
cation) he  has  no  recollection  of  what  passed  at  the  time  of  executing 
said  instrument.  This  part  of  his  answer  was  rejected  by  the  judge 
of  the  district  court,  as  evidence  in  this  case,  not  being  directly  re- 
sponsive to  the  plaintiff's  interrogatory.  It  is  unnecessary  here  to 
determine  on  the  manner  in  which  answers  required  to  interroga- 
tories, put  conformably  to  the  act  in  such  cases  provided,  are  to  be 
taken  and  received  by  courts  of  justice;  whether  they  are  to  operate 
as  well  for,  as  against  the  person  making  the  answers,  or  must  be 
viewed  solely  as  proof  eigainst  him:  for  in  the  case  before  the  court, 
the  whole  answer  is  doubtful,  as  the  party  endeavors  to  establish  by 
it  facts,  which,  if  we  are  to  believe  him,  it  was  impossible  for  him  to 
know;  as  he  declaces  that  he  was  without  the  power  of  knowing  or 
perceiving,  and  consequently  not  in  a  situation  to  will  or  consent, 
and  could  not,  therefore,  legally  bind  himself.  To  *admit  such  evi- 
dence as  good,  would  be  clearly  a  violation  of  that  principle  of  law 
and  common  sense,  which  denies  the  right  to  all  persons  of  stultify- 
ing themselves.  Leaving  then  the  evidence  attempted  to  be  drawn 
from  the  defendant,  wholly  out  of  view,  it  appears  that  the  agree- 
ment in  writing  was  sufBciently  proven  by  a  witness  who  subscribed 
it  with  his  mark,  not  being  able  to  write  his  name,  and  who,  from 
hearing  it  read  in  court,  recognised  it  to  be  the  same  instrument 
which  he  had  attested.  If  the  appellant  was  really  in  a  condition  of 
mind  which  rendered  him  incapable  of  consenting  to  any  contract, 
on  full  proof  of  this,  perhaps  he  might  have  avoided  the  obligation 
arising  out  of  such  agreement.  This  might  have  been  proven  by 
those  who  were  present  at  the  time,  and  competent  to  prove  his  real 
state  of  mind.  Nothing  of  this  appears  by  such  testimony.  No 
attempt  has  been  made  on  the  part  of  the  appellant  to  show  that  he 
has  been  cheated  or  defrauded,  nor  any  want  of  consideration  to 
support  his  contract.  On  a  view  of  the  whole  case,  we  are  of  opin- 
ion that  the  judgment  of  the  district  court  must  be  ajBSrmed;  it  is 
therefore  ordered,  adjudged  and  decreed,  that  the  same  be  affirmed 
with  costs. 
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Sennet  v.  Sennet's  Legatees.     III.  411. 

IF  a  father  bequeath  the  whole  of  his  property  to  his  natural  chil- 
dren,^ the  legacy  must  be  reduced  to  the  amount  limited  by  law;  and 
his  legitimate  heirs  must  inherit  the  rest. 


Keagan  v.  Kitchen  et  al.     III.  418. 

THE  performance  of  either  of  the  conditions  of  a  bond  discharges 
the  obligor. 


Taylor  v.  Porter.     III.  423. 

APPEAL  dismissed  there  being  no  statement,  &c 
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Brown  and  Wife  v.  Parish  Judge,  &c.     III.  434. 

THE  appellant  not  appearing  the  appeal  was  dismissed. 


Raper's  Heirs  v.  Tocum.     III.  434. . 

PAROL  evidence  of  a  promise  to  sell  real  estate  not  admissible. 
Civil  Code,  346,  art.  9. 


Vol.  I.— 13 
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O'Connor  et  al.  v.  Barre.     III.  446. 

If  a  tutor  sell  the  real  estate  of  his  ward  the  purchaser  will  be  quieted  by  a  possession  of 

four  years  aAer  the  ward  comes  of  ajfe. 
If  a  mother  lose  the  tutorship  of  her  children  by  a  second  marriage,  she  cannot  alienate 

their  estate. 
In  order  that  the  prescription  which  does  not  run  against  minors  may  also  be  suspended 

in  favor  of  the  co^interested  who  are  ofogc,  their  claim  must  be  indivisible. 

BY  THE  Court. — A  plantation  of  considerable  value,  which  the 
appellee  bought  twenty-four  years  ago,  and  of  which  he  has  been  m 
possession  ever  since,  is  the  subject  of  the  present  contention. 

The  nature  of  the  claim  of  the  plaintiffs  and  appellants,  is  as  fol- 
lows: that  the  plantation  was  the  common  property  of  Evan  Mills 
and  Jane  Elliot,  father  and  mother  of  the  plaintiff,  now  appellant, 
Helen,  when  Evan  Mills  died.  Evan  Mills  left  four  children,  one  of 
whom  died  in  her  infancy.  After  his  decease,  Jane,  his  widow, 
undertook  (it  does  not  appear  by  what  authority)  to  administer  the 
estate,  and  kept  possession  of  the  whole.  Some  time  afterwards, 
she  married  William  Reed,  who,  with  her  consent,  sold  to  the  appel- 
lee, the  plantation  now  in  contest;  Jane  Reed  died  about  four  years 
ago;  and  in  1811,  the  appellants  and  their  co-heirs  brought  Ihe  pre- 
sent suit,  claiming  as  their  property  the  plantation  left  by  tlieir 
father,  and  alienated  without  right  by  their  mother  and  her  husband. 
The  judgment  of  the  district  court  declares  the  alienation  valid  as  to 
Jarfe  Reed's  moiety,  allows  to  each  of  the  appellants'  co-heirs,  a 
share  in  the  other  undivided  moiety,  and  rejects  the  claim  of  the  ap- 
pellants, as  barred  by  prescription. 

The  principal  points  made  by  the  appellants,  are: 

1.  That  the  sale  is  void  altogether  on  two  grounds,  one  of  which 
is,  that  the  instrument  purporting  to  be  passed  before  the  officer  ex- 
ercising the  functions  of  notary  public,  is  not  signed  by  that  ofiScer; 
and  the  other,  that  the  contract  is  not  made  with  the  solemnities  • 
necessary  to  bind  a  married  woman. 

2.  That  the  undivided  moiety  of  the  plantation  being  the  property 
of  minors,  could  not  be  alienated,  even  by  their  tutor,  without  the 
formalities  prescribed  by  law. 

.  3.  That  Jane  Elliot,  widow  Mills,  having  lost  the  tutorship  of  her 
children  by  contracting  a  second  marriage,  had  no  right  whatsoever 
to  dispose  of  their  property  in  any  manner. 

On  the  part  of  the  appellee,  the  principal  ground  of  defence  is, 
that  the  plaintiffs,  after  they  became  of  age,  suffered  the  four  years 
allowed  by  law  to  elapse  without  claiming  against  the  sale  made  by 
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their  mother;  and  that  the  appellants  particularly  remained  silent  oii 
that  subject  during  more  than  ten  years,  in  consequence  of  which 
their  claim  is  now  barred  by  prescription. 

Varions  other  questions  of  minor  importance  have  been  raised 
during  the  discussion  of  this  case,  which  we  will  have  occasion  to 
notice,  as  we  proceed  in  the  investigation  of  the  subject. 

I.  The  first  and  most  general  allegation  of  the  appellants,  to  wit, 
that  the  sale  made  by  their  mother  is  void  in  iotOj  can  be  soon  dis* 
posed  of.  The  half  of  the  plantation  in  contest  belonjged  to  Jane 
Reed.  It  does  not  appear  that  she  brought  it  in  marriage  as  a 
dowry;  therefore  it  must  be  considered  as  paraphernal  property. 
The  alienation  of  such  property  by  the  husband,  with  the  consent  of 
the  wife,  was  a  lawful  act.  The  instrument  of  sale,  should  it  be 
thought  defective  in  point  of  form  as  a  public  act,  is  certainly  good 
as  a  private  one,  and  is  binding  upon  the  parties  and  their  heirs. 

But  if  the  sale  in  question  is  valid  as  to  the  moiety  of  the  wife, 
the-case  is  far  different  with  respect  to  the  other  half  of  the  planta- 
tion. An  effort  has  been  made  to  show  that  shortly  after  the  death 
of  Evan  Mills,  his  widow  acquired  by  piirchase  some  part  of  that 
other  moiety;  for  that,  having  given  in  payment  4400  acres  of  that 
land  to  a  creditor  of  the  estate  who  had  a  mortgage  upon  the  whole, 
she  afterwards  paid  him  in  some  other  manner,  and  he  reconveyed 
to  her  the  land  which  he  had  thus  received.  The  pretended  title, 
derived  under  such  a  transaction,  cannot  be  the  subject  of  a  serious 
examination.  The  court  will,  therefore,  consider  one  half  of  the 
plantation  bought  by  the  appellee  as  the  property  of  the  heirs  of 
Mills,  and  proceed  to  inquire  into  the  validity  of  its  alienation. 

A  tutor  lias  not  the  power  of  alienating  the  real  estate  of  his  pupil 
except  in  the  cases  provided  for  by  law,  and  then  only  with  permis- 
sion  of  the  judge.  If,  contrary  to  this  provision,  he  alienates  it,  the 
minor  may,  within  four  years  after  he  has  come  of  age,  obtain  resti- 
tution  of  his  property,  on  proving  that  the  alienation  has  been 
injurious  to  him.  (Partida  6,  tiL  1 9,  lib,  2.)  But  when  he  has 
suffered  the  four  years  to  elapse  without  claiming  any  restitution, 
his  silence  is  considered  as  an  approbation  of  the  act  of  his  tutor, 
and  the  purchaser  of  his  property  is  quieted  in  his  possession.  In 
this  case,  therefore,  if  the  plantation  had  been  sold  by  the  tutor  of 
the  heirs  of  Mills,  there  can  be  no  doubt  that,  having  left  the  pur- 
chaser of  it  in  peaceable  possession  during  more  than  four  years, 
they  could  not  jiow  disturb  him. 

But  the  estate  of  these  minors  has  been  sold,  not  by  their  tutor, 
but  by  a  mother  who  had  no  longer  any  right  to  act  as  their  tutrix. 
The  law  declares  in  express  terms,  that  so  soon  as  the  mother  con- 
tracts another  marriage,  she  loses  the  tutorship  of  her  children.  It 
has  made  it  the  duty  of  the  judge  immediately  to  appoint  another 
tutor  over  them;  and  for  the  preservation  of  their  property  while  it 
remains  in  the  hands  of  the  mother,  it  has  provided  that  the  estate 
of  her  new  husband  as  well  as  hers,  shall  be  tacitly  mortgaged. 
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Thus,  although  she  keeps  possession  of  the  estate  of  her  children, 
and  is  bound  to  take  care  of  it  until  it  is  surrendered  into  the  hands 
of  the  new  tutor,  yet,  from  the  moment  she  marries,  she  loses  the 
tutorship  ipso  factOy  and  has  no  longer  any  right  to  act  as  tutrix. 
Any  alienation,  therefore,  which  she  may  afterwards  make  of  the 
property  of  her  children,  is  entitled  to  no  more  respect  than  it  would 
be  if  nmde  by  a  stranger;  and  the  silence  of  the  minors,  which,  in 
case  of  sales  made  by  their  tutor,  is  considered  as  an  approbation, 
can  receive  no  such  interpretation  in  favor  of  sales  made  by  persons 
having  no  right  whatsoever  over  them. 

The  only  manner,  then,  in  which  the  appellants  may  have  for- 
feited their  claim  to  a  part  of  the  plantation  in  contest,  is  by  having 
suffered  the  purchaser  of  it  to  remain  in  quiet  possession  a  length  of 
time  sufficient  to  acquire  a  title  by  prescription. 

This  title  is  pleaded  by  the  appellee;  and  it  is  not  denied  that  the 
appellants  have  remained  silent  on  the  subject  of  their  claim  during 
more  than  ten  years,  since  Helen  has  come  of  age,  and  that  both  she 
and  the  appellee,  during  diat  time,  lived  in  the  same  district. 

But  the  appellants  contend 

1.  That  this  is  a  prescription  for  which  a  just  title  and  good  faith 
are  requisite,  and  that  the  appellee  shows  neither. 

2.  That  the  plantation  in  contest  was  an  undivided  property 
between  the  appellant  Helen  and  her  younger  sisters,  and  that  the 
right  by  prescription  having  not  been  acquired  against  them^  her  own 
share  has  been  thereby  preserved.  • 

The  just  title  and  good  faith  required  by  law  in  the  person  claim- 
ing means  no  more  than  that  he  came  to  the  possession  of  the  thing 
by  virtue  of  some  licit  contract,  por  alguna  derecha  razouy  (as  it  is 
expressed  in  law,  18th  tit.  29ypart^a  23,)  such  as  a  sale,  a  donation, 
&C.,  into  which  he  entered  bona  fide.  That  the  present  appellee 
acquired  his  possession  by  these  means  cannot  be  questioned.  He 
bought  this  land  from  Reed  and  his  wife  as  their  property,  and  faith- 
fully paid  the  full  price  of  it  He  comes  forward  with  both  a  just 
title  and  good  faith. 

But  it  is  further  objected  that  prescription  could  not  take  effect 
against  the  appellant  Helen,  so  long  as  it  did  not  run  against  her 
minor  co-heirs  and  joint  owners  of  this  undivided  plantation.  Upon 
this  point,  it  appears  to  the  court  that  the  principle  has  been  mis- 
understood by  the  appellants.  In  order  that  the  prescription  which 
does  not  run  against  minors  may  be  also  suspended  m  favor  of  the 
co-interested  who  are  of  age,  it  is  not  enough  that  the  property,  to 
which  they  have  a  right,  be  undivided;  their  claim  must  be  indivisi- 
ble. "  If  the  claim,"  says  Pothier,  **  has  for  its  object  something 
divisible  nalurd  out  saltern  intellectUj  as  if  it  is  a  claim  for  a  certain 
estate,  the  time  of  the  prescription  which  does  not  run  against  the 
minors  for  their  part  of  the  claim,  does  not  cease  to  run  against  those 
who  are  of  age,  for  their  parts." 

It  is  therefore  the  opinion  of  this  court,  that  the  appellee  hsis  ac- 
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quired  a  title  by  prescription,  to  the  fourth  part  of  the  half  of  the 
plantation  in  contest,  which  was  the  share  of  the  appellant  Helen, 
in  that  property  as  one  of  the  heirs  of  Evan  Mills. 

But  it  is  further  contended  for  the  appellants,  that,  of  the  four 
Glares  into  which  the  estate  of  Mills  was  to  be  divided,  the  usufruct 
of  one  fell  to  Jane  Reed,  by  the  death  of  one  of  her  children;  and 
that  while  she  enjoyed  that  usufruct,  the  appellants  could  not  claim 
their  share  of  that  portion,  wherefore  their  right  to  that,  at  least, 
cannot  have  been  prescribed  against.  To  this,  it  is  answered  by  the 
appellee,  that  Jane  Reed,  by  alienating  the  property  of  which  she 
•was  only  usufructuary,  forfeited  her  usufruct,  and  that  from  thence, 
the  appellants  had  as  good  a  right  to  claim  that  property  as  their  own 
part  of  their  inheritance  of  their  father. 

It  is  the  opinion  of  the  authors,  and  particularly  of  Febrero,  tliat 
the  mother  does  not,  as  other  usufructuaries,  forfeit  her  usufruct  by 
alienating  the  property  which  she  is  bound  to  keep,  and  preserve  for 
her  children,  and  that  such  alienation  is  valid  during^  her  lifetime,  and 
can  be  revoked  only  after  her  death.  Admitting  this  to  be  law,  the 
right  of  the  appellants  to  claim  against  the  alienation  of  this  portion, 
did  not  begin  until  about  four  years  ago,  and  consequently  is  not 
barred  by  prescription. 

Thus,  although  the  judgment  of  the  inferior  court  appears  to  us, 
in  every  other  respect,  strictly  conformable  to  law,  it  must  be  reversed 
as  to  this  particular  point. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the 
district  court,  rejecting  in  toio  the  claim  of  the  appellants,  be 
reversed;  and  that  the  appellants  do  recover  one  third  part  of  the 
share  of  their  deceased  sister  in  the  undivided  moiety  of  the  planta- 
tion in  contest 

Baidtmn,  for  the  plaintiffs. 

Porter y  iot  the  defendant. 


13* 
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Mongan's  Administrator  v.  Woorhies,     III,  462. 

Debtor  on  9.Ji,  fa,  may  name  the  property  to  be  taken:  bat  not  real,  where  there  is  per- 

sonal. 
TIjough  sheriff  take  real  where  there  is  personal  property,  creditor  cannot  disavow  his 

act  and  demand  the  debt  from  hira  if  he  has  been  allowed  to  proceed  to  sale  without 

opposition. 

BY  THE  Court. — In  this  case,  the  plaintiff  and  appellant  having  ob- 
tained a  judgment  against  several  persons,  as  stated  in  his  petition^ 
caused  execution  to  issue  in  the  usual  form  prescribed  by  law.  The 
writ  was  put  into  the  hands  of  the  defendant  and  appellee,  who  is 
sheriff  of  the  parish  of  St.  Landry,  and  who,  in  addition  to  what  is 
required  of  him  in  the  process,  was  particularly  instructed  by  the 
counsel  of  the  plaintiff,  to  levy  on  the  personal  estate  of  the  defen- 
dant and  particularly  not  to  take  under  the  execution  waste  and  un- 
cultivated lands. 

It  is  admitted  by  the  statement  of  facts  that  the  defendant  had  suf- 
ficient personal  property  to  satisfy  the  execution  at  the  time  it  came 
into  the  hands  of  the  sheriff,  but  that  contrary  to  what  was  required 
of  him,  by  the  express  words  of  the  writ,  and  in  violation  of  the  in- 
struction of  the  plaintiff's  counsel,  he  did  seize  waste  land,  with  the 
exception  of  three  town  lots,  sold  at  a  year's  credit. 

The  present  action  is  brought  against  the  sheriff  to  recover  the 
whole  amount  of  the  judgment  obtained  by  the  appellant  against  the 
defendants  in  the  original  suit,  on  which  the  execution  issued  and  was 
acted  on  as  above  stated. 

In  the  investigation  of  this  cause,  three  principal  questions  occur. 
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1.  When  a  defendsuit  in  execution  possesses  a  sufficient  quantity 
of  personal  property  to  satisfy  the  judgment  against  hira,  is  the  sheriflF 
bound  indispensably  to  seize  such  property,  or  may  the  defendant 
waive  his  privilege,  if  it  may  be  so  called,  of  having  his  personal 
estate  sold  and  offer  real  property  to  be  executed?         % 

2.  In  default  of  personal  property,  is  it  left  to  the  choice  of  the  de- 
fendant to  point  out  what  part  of  his  real  estate  shall  be  seized,  or  can 
the  plaintiff  direct  the  manner  of  proceeding  on  the  execution? 

3. '  If  the  sheriff,  as  in  the  present  case,  neglects  to  pursue  his  duty 
by  levying  on  the  personal  estate,  as  commanded  by  the  writ,  but 
seizes  real  property  and  proceeds  on  such  seizure  as  required  by  law, 
to  the  final  disposition  of  it  on  said  writ  without  opposition,  can  he 
be  made  answerable  in  an  action  for  the  whole  amount  of  the  execu- 
tion? 

I.  As  to  the  first  point,  there  can  be  no  doubt  of  the  sheriff  being 
lH>und  to  seize  the  personal  estate  of  the  debtor.  This  is  expressly  re- 
quired by  law  and  is  positively  commanded  by  the  writ.  In  opposi- 
tion to  this  it  i^  contended,  that  the  reason  of  the  law  is  founded  on  a 
respect  to  the  situation  of  debtors  and  that  its  intention  is  to  prevent 
an  oppressive  use  of  executions  on  defendants,  or  in  other  words  that 
it  is  a  rule  made  for  their  benefit  and  that  on  general  principles  of 
law,  every  one  may  waive  privileges  and  dispense  with  regulations^ 
intended  solely  for  his  advantage.  This  perhaps  is  true,  but  the  ex- 
ercise of  such  rights  can  only  be  tolerated  by  courts  of  justice,  when, 
in  their  operation,  they  do  ho  injury  to  other  persons;  and,  under  the 
existing  circumstances  of  our  laws,  it  is  clear  that  the  plaintiff  may 
be  injured  by  a  delay  in  the  recovery  of  his  debt,  if  the  sheriff  should 
be  bound  to  execute  real  estate,  instead  of  personal,  at  the  request  of 
the  defendant  The  former  species  of  property,  particularly  land,  may 
be,  and  generally  is  sold  on  a  year's  credit  in  addition  to  the  great  delay 
necessanly  created  by  law,  in  requiring  real  property  to  be  advertised 
for  a  much  longer  time  than  personal. 

The  rules  of  the  Spanish  law  are  conformable  to  the  provisions  of 
the  act  of  the  legislative  council  in  requiring  personal  property  to  be 
first  seized  in  execution,  and  real  estate  only  to  be  executed  in  default 
of  these,  and  in  those  laws  we  find  it  expressly  stated,  that  although 
the  defendant  has  the  privilege  of  showmg  the  property,  he  cannot, 
having  personal  estate,  point  out  real  for  execution.  Curia  Philu 
pica  IIP.  Juicio  executivOy  title  Execution,  No.  3. 

II.  The  second  question  arising  in  this  case  seems  to  be  settled  by 
the  same  authority.  In  No.  1  the  author  treating  of  the  same  subject, 
lays  it  down  as  a  rule  of  law,  generally  understood,  that  the  debtor 
has  to  name  the  goods  to  be  executed,  and  that,  if  he  will  not  point 
out  his  property  for  execution,  it  was  considered  by  some  authors  that 
he  should  be  arrested  and  compelled  to  do  it;  but  the  practice  appears 
to  be  that  the  debtor  should  be  required  to  name  the  property,  and  on 
his  refusal  so  to  do,  or  should  he  name  an  insufficient  quantity,  the 
creditor  may  point  it  out  or  the  sheriff  seize  at  discretion.    This  man- 
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ner  of  proceeding  has  nothing  unreasonable  in  it  and  can  do  no  injury 
to  the  creditor  or  plaintiff  in  execution,  where  the  property  is  sold  for 
ready  money:  for  certainly  to  him,  it  is  a  matter  of  no  consequence 
on  the  sale  of  what  property  he  obtains  payment  of  his  debt,  provided 
it  is  effected  in  a  reasonable  time.  But  it  is  said,  and  with  truth,  that 
under  the  existing  laws  of  the  state,  and  in  the  present  situation  of  the 
country,  the  inhabitants  holding  vast  quantities  of  waste  and  unculti- 
vated land  which  will  not  sell  for  ready  money,  to  permit  the  defen* 
dant  in  execution  to  point  out  the  property  to  be  levied  on  amounts 
almost  to  a  prohibition  on  the  part  of  the  plaintiff  of  ever  being  able 
to  recover  his  debt:  as  this  species  of  property  will  always  be  named 
by  the  debtor,  and  by  the  sale  of  it  the  sheriff  will  never  be  able  to 
raise  money.  This  certainly  is  a  great  evil,  which  has  its  origin  in 
the  act  of  our  legislature  requiring  the  sale  of  real  estate  at  a  year's 
credit,  in  cases  where  it  will  not  produce  two-thirds  of  its  appraised 
value.  It  is,  however,  an  evil,  which  in  our  opinion  can  only  be 
remedied  by  legislative  interference.  There  is  nothing  found  in  the 
laws,  made  by  our  legislature,  which  does  repeal  or  destroy  the  ope- 
ration of  the  former  laws  of  the  country  on  this  subject;  unless  we 
consider  as  such  the  inconveniences  arising  from  the  new  and  addi^- 
tional  regulations,  which  would  be  to  carry  the  doctrine  of  abrogation 
to  a  length  never  heretofore  heard  of,  and  in  violation  of  all  legal  con- 
Mructions.  On  this  head,  it  is,  therefore,  tiie  opinion  of  this  court  tliat 
the  manner  of  proceeding  on  executions  where  it  is  not  otherwise 
provided  for  by  laws  since  enacted,  must  be  according  to  the  provi- 
sions of  the  former  laws  of  the  country,  by  which  it  seems  that  the 
defendant  has  the  right  or  is  bound  to  name  the  property  to  be  exe- 
cuted, whether  personal  or  real. 

III.  The  sheriff  is  not  answerable  in  the  present  suit  for  the  whole 
amount  of  the  judgment  obtained  against  the  defendant  in  the  origi- 
nal action. 

It  is  a  maxim  of  law  that  there  can  exist  no  wrong  without  a 
remedy:  yet  redress  in  damages  ought  in  all  cases  to  be  proportioned 
to  the  injury  sustained,  unless  in  cases  where  they  are  given  as  an 
Example  to  deter  from  similar  conduct  in  future,  which  is  really  pun- 
ti^ing  men  for  their  bad  intentions. 

The  sheriff,  in  the  case  before  the  court,  has  failed  in  the  proper 
discharge  of  his  duty  by  levying  on  real  estate,  while  the  defendant 
possessed  sufficient  personal  property  to  satisfy  the  execution:  and 
although  there  are  circumstances  which  have  a  tendency  to  show  that 
Ms  condtict  has  not  proceeded  from  the  best  motives  on  his  part,  yet 
fae  may  have  conceived  that  the  defendants  in  execution  had  a  right 
to  waive  the  laws  requiring  the  seizure  of  personal  estate,  if  to  be  had, 
^nd  offer  in  its  place  real  property;  and  can  now  only  be  made  an- 
swerable in  damages,  to  the  plaintiff  in  execution  for  the  injury  which 
he  hs^s  actually  suffered.  Nothing  has  been  shown  to  the  court  by 
which  the  amount  of  damages  may  be  fairly  ascertained.  It  cannot 
be  the  sum  recovered  by  the  appellant  against  the  defendant  in  his 
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former  suit;  because  he  has  had  the  full  benefit  of  his  execution  by  a 
levy  on  lands,  which  he  has  suffered  to  proceed,  without  any  kind  of 
opposition,  to  a  sale  and  transfer  as  required  by  law.  This  we  say 
he  has  permitted;  because  according  to  the  Spanish  laws  on  the  sub- 
ject he  might  have  caused  the  execution,  when  he  discovered  the 
sheriff  proceeded  irregularly  and  contrary  to  law,  to  be  annulled  and 
quashed  on  application  to  the  district  court,  and  on  a  new  execution 
the  sheriff  would  have  been  compelled  to  proceed  legally.  Curia 
Philipicay  93,  title  Execution^  No.  4.  And  although  by  this  law  it 
does  appear  that  the  execution  is  null  and  void,  as  having  been  exe- 
cuted contrary  to  its  intent  and  form,  yet  as  the  sheriff  has  been  suf- 
fered to  proceed  on  it,  until  third  persons  may  have  become  interested 
by  sales  under  it,  the  party  would  now  be  too  late,  to  proceed  in  any 
way  to  have  it  annulled.  Under  the  circumstances  of  this  case  the 
only  injury  which  the  appellant  suffers  by  the  conduct  of  the  sheriff 
is  a  greater  delay  in  recovering  the  money  on  his  execution  and  per- 
haps judgment  might  regularly  be  given  in  his  favor  for  the  interest 
of  the  money  during  the  period  of  delay;  but  this  would  be  allowing 
him  to  recover  twice  on  the  same  cause  of  action,  as  this  interest  will 
be  obtained,  or  ought  to  be,  at  the  expiration  of  the  year,  the  term  of 
credit  on  which  the  property  has  been  sold.  Thus  were  we  to  give 
judgment  for  the  whole  amount  of  the  judgment  on  which  the  execu- 
tion issued,  it  would  be  according  to  the  appellant  a  double  remedy 
by  enabling  him  to  recover  by  means  of  the  mortgage  and  security 
procured  on  the  execution  and  also  the  same  amount  in  damages 
against  the  sheriff;  this  certainly  cannot  be  just  or  legal.  The  ap- 
pellant having  neglected  to  arrest  the  illegal  proceeding  of  the  sheriff 
on  the  execution  and  have  it  annulled  and  not  having  shown  any 
particular  damage,  occasioned  by  his  conduct. 

It  is  ordered  and  adjudged  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 

Baldwin  and  Porter^  for  the  plaintiff. 

Suttpuy  for  the  defendant. 


Cloutier  v.  Lecomte.     III.  481 

THIS  case  depends  merely  on  a  question  of  facts. 
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Grafton  v.  Fletcher.     III.  486. 

DECIDED^  parol  evidence  of  a  sale  of  land  cannot  be  received 
though  the  vendee  be  in  possession,  "  If  the  sale  of  an  immovable 
cannot  be  proved  by  witnesses,  neither  can  the  performance  until  the 
existence  of  the  contract  is  ascertained.  If  there  is  no  proof  of  sale 
witnesses  cannot  prove  possession  under  ii.^^ 


Paillette  et  al  v.  Can.     III.  489. 

The  majority  of  the  administrators  of  a  public  tchool  may  sue  in  their  own  names. 
Althou j(h  the  defendant  added  the  words  **  Parish  Jadge**  to  his  name  in  signing  a  note 
he  is  personally  soablei 

THIS  cause  has  been  brought  up  upon  a  bill  of  exceptions  which 
states, 

1.  That  the  plaintiffs  and  appellees  cannot  maintain  an  action 
against  the  appellant,  they  being  only  a  majority  of  the  board  of  ad- 
ministrators of  the  public  school,  while  a  suit  could  ohly  be  brought 
by  all  of  them  jointly. 

2.  That  the  obligation  on  which  the  defendant  is  sued,  being  signed 
by  him  as  parish  judge,  he  is  not  liable  as  an  individual. 

I.  The  prominent  and  material  features  of  this  case  appear  from 
the  record  to  be  these.  The  administrators  of  the  public  school, 
being  authorised  to  draw  from  the  treasury  the  sum  of  two  thousand 
dollars,  gave  a  draft  to  the  appellant  for  that  sum,  to  facilitate  him  in 
the  payment  of  a  sum  which  he  owed  to  the  treasury  for  the  arrear- 
ages of  taxes  that  he  had  failed  to  transmit.  Upon  the  receipt  of 
this  draft,  he  gave  his  note  payable  to  the  administrators  of  the  public 
school,  and  signed  it  as  parish  judge.  Suit  was  brought  by  the  ap- 
pellees in  their  names,  stating  themselves  to  be  administrators. 
During  the  progress  of  the  trial,  the  exceptions  were  taken,  but  not 
being  considered  good  by  the  district  court,  judgment  was  rendered 
for  the  sum^  after  deducting  some  payment  which  had  been  made. 


«> 
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By  THE  Court. — In  all  bodies  corporate,  the  majority  miist  rule, 
and  there  is  no  doubt  that  two  of  the  three  administrators  of  this  school 
had  a  right  to  sue  in  the  name  of  the  board.  The  only  diflSculty,  if 
such  it  can  be  called,  is  that,  instead  of  bringing  their  action  in  the 
corporate  name  of  the  board  of  administrators,  they  have  added 
their  own  individual  names.  But  this  defect  in  the  appellation  of 
the  suitors,  is  a  mere  surplusage,  and  as  such,  must  be  disregarded. 

The  other  objection  of  the  defendant,  is  still  more  unimportant. 
He  thought  fit  to  sign  the  note  now  in  suit,  as  parish  judge;  but 
whether  he  was  parish  judge  or  not,  at  the  time  he  received  the 
money,  is  a  matter  of  no  consequence.  This  was  money  lent  him 
to  answer  his  purposes:  money  which  he  applied  to  the  discharge 
of  his  obligations,  and  which  he  promised  to  return.  What  has  his 
official  capacity  to  do  with  such  a  transaction? 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the 
district  court  be  confirmed. 

Baldwin,  for  the  plaintifil 

fValliSy  for  the  defendant. 


Martineau  et  al.  v.  Carr  et  al.     III.  497. 

The  answer  of  a  partner  tu  interrogatories  eoffices  if  not  excepted  to. 

BY  THE  Court. — It  appears  from  the  documents  transmitted  that 
the  appellees  brought  their  action  on  a  note  regularly  transferred  to 
them  as  merchants  trading  under  the  firm  of  Martineau  &  Lan- 
dreau,  by  J.  J.  Paillette,  in  whose  favor  it  was  made  by  the  appel- 
lants. In  an  amended  answer,  Nancarrow,  one  of  them,  filed  the 
interrogatories,  the  admission  of  the  answers  to  which  as  evidence  is 
made  the  exception  to  the  opinion  of  the  district  court.  These  in- 
terrogatories arc  put  to  Martineau  &  Landreau,  the  appellation  by 
which  they  are  known,  as  a  commercial  firm  or  society.  Martineau, 
one  of  the  partners,  makes  to  them  a  full  and  complete  answer,  ex- 
pressing a  perfect  knowledge  of  the  transaction.  In  suits  where  part- 
ners are  concerned,  the  opposite  party  might  perhaps  require  the  sepa- 
rate answers  of  each  individual  composing  the  society.  In  such  a 
case  the  answers  of  every  member  would  be  necessary;  but  when  a 
firm  is  interrogated,  as  in  the  present  case,  we  are  inclined  to  think  that 
an  explicit  and  categorical  answer  of  one  partner  is  sufficient.  No 
exceptions  were  made  to  the  insufficiency  of  the  answers  in  writing 
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as  required  by  law,  previous  to  the  trial  of  the  cause.  It  is  there- 
fore ordered,  adjudged  and  decreed  that  the  judgment  of  the  dis- 
trict court  be  affirmed  with  costs. 

*^*  There  was  not  any  case  determined  during  the  month  of  No- 
vember. 
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EASTERN  DISTRICT,  DECEMBER  TEUM,  1814. 


Beard  v.  Poydras.     III.  504. 

DECIDEDj  no  new  evidence  can  be  received  in  the  Supreme 
Court. 


Villere  et  al.  v.  Brognier.     Mte  (131).     III.  507. 


Vol.  I.— 14 
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EASTERN  DISTRICT,  FEBRUARY  TERM,  1815 


AT  the  opening  of  this  Term,  a  oommission  was  read  bearing  date 
of  the  1st  of  January,  1815,  by  which  Fran90is-Xavier  Martin, 
then  Attomey-GeneraJ  of  the  State,  was  appointed  a  Judge  of  this 
Court,  together  with  a  certificate  of  his  having  taken  the  oaths  required 
by  the  constitution  and  law,  whereupon  he  took  his  seat 

The  din  of  war  prevented  any  business  being  done,  during  this 
Term. 
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Johnson  v.  Duncan  et  al.^  Syndics.     III.  531. 

Martial  law,  what?    An  act  suspending  legal  proceedings  daring  an  actual  invasion  is 

not  a  law  impairing  the  obligation  of  contracts. 

MARTIN,  J.  A  motion  that  the  court  might  proceed  in  this  case, 
has  been  resisted  on  two  grounds: 

1.  That  the  city  and  its  environs  were,  by  general  orders  of  the 
officer  commanding  the  military  district,  put  on  the  15th  of  Decem- 
ber last  under  strict  martial  law. 

2d.  That  by  the  3d  section  of  an  act  of  assembly,  approved  on  the 
18th  of  December  last,  all  proceedings  in  any  civil  case  are  sus- 
pended. 

I.  At  the  close  of  the  argument,  on  Monday  last,  we  thought  it  our 
duty,  lest  the  smallest  delay  should  countenance  the  idea  that  this 
court  entertain  any  doubt  on  the  first  ground,  instantly  to  declare 
vivd  voce  J  (although  the  practice  is  to  deliver  our  opinions  in  writing,) 
that  the  exercise  of  an  authority,  vested  by  law  in  this  court,  could 
not  be  suspended  by  any  man. 

In  any  other  state  but  this,  in  the  population  of  which  are  many 
individuals,  who,  not  being  perfectly  acquainted  with  their  rights,  may 
easily  be  imposed  on,  it  could  not  be  expected  that  the  judges  of  this 
court  should,  in  complying  with  the  constitutional  injunction  in  all 
cases  to  adduce  the  reasons  on  which  their  judgment  is  founded^ 
take  up  much  time  to  show  that  this  court  is  bound  utterly  to  disre- 
gard what  is  thus  called  martial  law;  if  any  thing  be  meant  there- 
by, but  the  strict  enforcing  of  the  rules  and  articles  for  the  govern- 
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ment  of  the  army  of  the  United  States,  established  by  congress,  or 
any  act  of  that  body  relating  to  military  matters,  on  all  individuals 
belonging  to  the  army  or  militia  in  the  service  of  the  United  States. 
Yet,  we  are  told  that  by  this  proclamation  of  the  martial  law,  the 
officer  who  issued  it  has  conferred  on  himself,  over  all  his  fellow-citi- 
zens, within  the  space  which  he  has  described,  a  supreme  and  unlimit- 
ed power,  which  being  incompatible  with  the  exercise  of  the  func- 
tions of  civil  magistrates,  necessarily  suspends  them. 

This  bold  and  novel  assertion  is  said  to  be  supported  by  the  9th 
section  of  the  first  article  of  the  constitution  of  the  United  States,  in 
which  are  detailed  the  limitations  of  the  power  of  the  legislature  of 
the  Union,  it  is  there  provided  that  the  privilege  of  the  writ  of 
Habeas  Corpus  shall  not  be  suspended j  unless,  when  in  cases  of 
invasion  or  rebellion^  the  public  safety  fnay  require  it.  We  are 
told  that  the  commander  of  the  military  district  is  the  person  who  is 
to  suspend  the  writ,  and  is  to  do  so,  whenever  in  his  judgment  the 
public  safety  appears  to  require  it:  that,  as  he  may  thus  paralyse  the 
arm  of  the  justice  of  his  country  in  the  most  important  case,  the  pro- 
tection of  the  personal  liberty  of  the  citizen,  it  follows  that,  as  he  who 
can  .do  the  more  can  do  the  less,  he  can  also  suspend  all  other  func- 
tions of  the  civil  magistrate,  which  he  does  by  his  proclamation  of 
martial  law. 

This  mode  of  reasoning  varies  toto  celo  from  the  decision  of  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Swartwout  and 
Bollman,  arrested  in  this  city  in  1806  by  General  Wilkinson.  The 
court  there  declared,  that  the  constitution  had  exclusively  vested  in 
congress  the  right  of  suspending  the  privilege  of  the  writ  of  Habeas 
Corpus,  and  that  body  was  the  sole  judge  of  the  necessity  that  called 
for  the  suspension.  "  If,  at  any  time,"  said  the  chief  justice,  « the  pub- 
lic safety  shall  require  the  suspension  of  the  powers  vested  in  the 
courts  of  the  United  States  by  this  act,  (the  Habeas  Corpus  act,)  it 
is  for  the  legislature  to  say  so.  This  question  depends  on  political 
considerations,  on  which  the  legislature  is  to  decide.  Till  the  legisla- 
tive will  be  expressed,  this  court  can  only  see  its  duties,  and  must 
obey  (he  law."    4  Cranch,  101. 

The  high  authority  of  this  decision  seems  however  to  be  disregard- 
ed; and  a  contrary  opinion  is  said  to  have  been  lately  acted  upon,  to 
the  distress  and  terror  of  the  good  people  of  this  state:  it  is  therefore 
meet  to  dispel  the  clouds  which  designing  men  endeavor  to  cast  on  this 
article  of  the  constitution,  that  the  people  should  know  that  their  rights, 
thus  defined,  are  neither  doubtful  nor  insecure,  but  supported  on  the 
clearest  principles  of  our  laws. 

Approaching^  therefore,  the  question,  as  if  I  were  without  the  above 
conclusive  authority,  1  find  it  provided  by  the  constitution  of  this  state 
that  <<  no  power  of  suspending  the  laws  of  this  state  shall  be  exer- 
cised, unless  by  the  legislature,  or  under  its  authority."  The  procla- 
mation of  martial  law,  therefore,  if  intended  to  suspend  the  functions 
of  the  court  or  its  members,  is  an  attempt  to  exercise  powers  thus 
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exclusively  vested  in  the  legislature.  I  therefore  cannot  hesitate  in 
saying  that  it  is  in  this  respect  null  and  void.  If,  however,  there  be 
aught  in  the  constitution  or  laws  of  the  United  States  that  really  autho- 
rises the  conamanding  officer  of  a  military  district  to  suspend  the  laws 
of  this  state,  as  that  constitution  and  these  laws  are  paramount  to 
those  of  the  state,  they  must  regulate  the  decision  of  this  court. 

This  leads  me  to  the  examination  of  the  power  of  suspending  the 
writ  of  Habeas  Corpus^  and  that  which  it  is  said  to  include,  of  pro- 
claiming martial  law,  as  noticed  in  the  constitution  of  the  United 
States.  As  in  the  whole  article  cited,  no  mention  is  made  of  the 
power  of  any  other  branch  of  government  but  tbe  legislative,  it  can- 
not be  said  that  any  of  the  limitations  which  it  contains  extend  to  any 
of  the  other  branches.  Iniquum  est  perimi  de  pacto,  id  de  quo  cogU 
talum  non  est.  If,  therefore,  this  suspending  power  exist  in  the  ex- 
ecutive, (under  whose  authority  it  has  been  endeavored  to  exercise  it,) 
it  exists  without  any  limitation,  then  the  president  possesses  without 
a  limitation  a  power  which  the  legislature  cannot  exercise  without  a 
limitation.  Thus  he  possesses  a  greater  power  alone  than  the  house 
of  representatives,  the  senate^aifd  himself  joi/i//^. 

Again,  the  powef  of  repealing  a  law  and  that  of  suspending  it 
(which  is  a  partial  repeal)  are  legislative  powers.  For  eodem  modoy 
quo  quid constituitur^  eodem  modo  destruitur.  As  every  legislative 
power,  that  may  be  exercised  under  the  constitution  of  the  United 
States,  is  exclusively  vested  in  congress,  all  others  are  retained  by  the 
people  of  the  several  states. 

In  England,  at  the  time  of  the  invasion  of  the  Pretender,  assisted 
by  the  forces  of  hostile  nations,  the  Habeas  Corpus  act  was  suspend- 
ed; but  the  executive  did  not  thus  of  itself  stretch  its  own  authority, 
the  precaution  was  deliberated  upon  and  taken  by  the  representatives 
of  the  people.  Delolme,  409.  And  there  the  power  is  safely  lodged 
without  the  danger  of  its  being  abused.  •  Parliament  may  repeal  the 
law  on  which  the  safety  of  the  people  depends;  but  it  is  not  their 
own  caprices  and  arbitrary  humors,  but  the  caprices  and  arbitrary 
humors  of  other  men  which  they  will  have  gratified,  when  they  shall 
have  thus  overthrown  the  columns  of  public  liberty.    Id.  215. 

If  it  be  said,  that  the  laws  of  war,  being  the  laws  of  the  United 
States,  authorise  the  proclamation  of  martial  law,  I  answer  that  in 
peace  or  in  war  no  law  can  be  enacted  but  by  the  legislative  power. 
Id  England,  from  whence  the  American  jurist  derives  his  principles 
in  this  respect,  ^^  martial  law  cannot  be  used  without  the  authority  of 
parliament."  5  Comyns,  229.  The  authority  of  the  monarch  himself 
is  insufficient  In  the  case  of  Grant  v.  Sir  C.  Gould,  H.  Hen.  Bl.  69, 
which  was  on  a  prohibition  (applied  for  in  the  court  of  common  pleas) 
to  the  defendant  as  judge  advocate  of  a  court  martial  to  prevent  the 
execution  of  the  sentence  of  that  military  tribunal,  the  counsel,  who 
resisted  the  motion,  said  it  Was  not  to  be  disputed  that  martisil  law 
can  only  be  exercised  in  England,  so  far  as  it  is  authorised  by  the 
mutiny  act  and  the  articles  of  war,  all  which  are  established  by  par- 
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liament,  or  its  authority,  and  the  court  declared  it  totally  inaccurate  to 
state  any  other  martial  law,  as  having  any  place  whatever  within  the 
realm  of  England.  In  that  country,  and  in  these  states,  by  martial 
law  is  understood  the  jurisprudence  of  these  cases,  which  are  decided 
by  military  judges  or  courts  martial.  When  martial  law  is  establish- 
ed, and  prevails  in  any  country,  said  Lord  Loughborough,  in  the  case 
cited,  it  is  totally  of  a  different  nature  from  that  which  is  inaccurately 
called  martial  law  (because  the  decisions  are  by  a  court  martial)  but 
which  bears  no  afiinity  to  that  which  was  formerly  attempted  to  be 
exercised  in  this  kingdom,  which  was  contrary  to  the  constitution^ 
and  which  has  been  for  a  century  totally  exploded.  When  martial 
law  prevails,  continues  the  judge,  the  authority  under  which  it  is  ex- 
ercised claims  jurisdiction  over  all  military  persons  in  all  circum- 
stances: even  their  debts  are  subject  to  inquiry  by  military  authority, 
every  species  of  offence  committed  by  any  person  who  appertains 
to  the  army  is  tried,  not  by  a  civil  judicature,  but  by  the  judicature 
of  the  corps  or  regiment  to  which  he  belongs. 

This  is  martial  law  as  defined  by  Hale  and  Blackstone,  and  which 
the  court  declared  not  to  exist  in  ^kit^land.  Yet,  it  is  confined  to 
military  persons.  Here  it  is  contended,  and  the  coiurt  must  admit, 
if  we  sustain  the  objection,  that  it  extends  to  all  persons,  that  it  dis- 
solves for  a  while  the  government  of  the  state. 

Yet,  according  to  our  laws,  all  military  courts  are  under  a  constant 
subordination  to  the  ordinary  courts  of  law.  Officers,  who  have 
abused  their  powers  though  only  in  regard  to  ther  own  soldiers,  are 
liable  to  prosecution  in  a  court  of  law,  and  compelled  to  make  satis- 
faction. Even  any  flagrant  abuse  of  authority  by  members  of  a 
court  martial,  when  sitting  to  judge  their  own  people,  and  determine 
in  cases  entirely  of  a  military  kind,  makes  them  liable  to  the  animad- 
version of  the  civil  judge.  Delolme,  447,  Jacob's  Law  Diet.,  Verbo 
Court  Martial.  How  preposterous,  then,  the  idea  that  a  military 
commander  may,  by  his  own  authority,  destroy  the  tribunal  estab- 
lished by  law»  as  the  asylum  of  those  opprei^ed  by  military  des- 
potism! 

n.  It  is  further  contended  that  the  3d  section  of  the  act  of  assembly 
approved  on  the  18th  December  last,  suspends  all  proceedings  in 
civil  cases,  until  the  1st  of  May  next:  but  it  is  answered  that  this 
section  is  unconstitutional  and  void,  inasmuch  as  it  violates  the  con- 
stitution of  the  United  States,  which  provides,  that  no  state  shall  pass 
any  law  impairing  the  obligations  of  contracts,  this  law  delaying 
for  upwards  of  four  months  the  recovery  of  sums  due  on  contracts. 

It  IS  no  longer  a  question  in  the  United  States,  whether  unconsti- 
tutional acts  of  the  legislature  be  of  any  force  and  effect  This  state 
is  among  those,  the  constitution  of  which  contains  an  express  pro- 
vision on  this  subject:  ^  All  laws  contrary  to  this  constitution  shall 
be  null  and  void;"  and  this  court,  in  the  case  of  the  Syndics  of 
Brooks  V,  Weyman,  ante;  79,  determined  it  was  their  province  to 
inquire  into  and  pronounce  upon  the  constitutionality  of  any  law 
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invoked  before  them.  If,  therefore,  the  section  under  consideration 
really  impairs  the  obligations  of  contracts,  we  must  declare  it  null 
and  void. 

The  obligation  of  contracts  consists  in  the  necessity  under  which 
a  man  finds  himself  to  do,  or  refrain  from  doing  some  thing.  This 
obligation  exists  generally  both  in/oro  legis  and  in/oro  conscienlias^ 
though  it  does  at  times  exist  in  one  of  these  only.  It' is  certainly  of 
the  first,  that  in  foro  iegis^  which  the  framers  of  the  constitution 
spoke,  when  they  prohibited  the  passage  of  any  law  impairing  the 
obligation  of  contracts.  Now,  a  law  absolutely  recalling  the  power 
which  the  creditor  enjoys  of  compelling  his  debtor  in  foro  legis  to 
perform  the  obligation  of  his  contract,  would  be  a  law  destroying 
the  obligation  of  the  contract  in  foro  legis.  Since  a  right,  without  a 
legal  remedy,  ceases  to  be  a  legal  right.  It  would  impair  the  obli- 
gation of  the  contract  by  destroying  its  legal  obligation;  in  other 
words  by  reducing  an  obligation  both  in  foro  legis  and  in  foro  con- 
scientisB  to  an  obligation  in  foro  conscienlim  only:  a  legal  and  moral 
right  to  a  moral  right  only.  The  remedy  in  foro  legiSy  constituting 
the  legal  right  of  the  creditor,  constitutes  also  its  correlative,  the 
legal  duty  or  obligation  of  the  debtor;  and  a  law  which  reduces  a 
legal  to  a  moral  obligation  is  one  which  in  foro  legis  destroys  the 
obligation.  It  appears,  therefore,  to  me  incorrect  to  say  that  the 
legislature  may  effectually  do,  as  to  the  remedy  or  effect  of  the  obli- 
gation, that  which  it  cannot  do  as  to  the  right;  and  I  conclude,  that 
a  law  destroying  or  impairing  the  remedy  is  as  unconstitutional  as 
one  affecting  the  right  in  the  same  manner;  for  in  foro  legis  the 
effects  of  both  laws  must  be  the  same. 

Likewise  a  law  procrastinating  the  remedy,  generally  speaking, 
destroys  part  of  the  right.  He  pays  less  who  pays  later.  Minus 
solvit  qui  serius  solvit.  Neither  is  the  procrastination  properly 
compensated  by  the  allowance  of  interest  in  the  mean  while.  To 
many  men,  in  many  circumstances,  there  is  a  wide  difference 
between  one  hundred  dollars  payable  to-day,  and  one  hundred  and 
six  dollars  payable  in  a  twelvemonth,  whatever  may  be  the  cer- 
tainty that  no  disappointment  will  occur;  and  in  many  cases  the 
delay  is  likely  to  be  productive  of  considerable  danger  to  the  solva- 
bility of  the  debtor.  Any  indulgence,  therefore,  in  point  of  time, 
afforded  by  the  legislature  to  the  debtor,  is  a  correlative  injury  to  the 
creditor  in  the  same  degree^  though  of  a  different  nature,  as  a  cor- 
respondent indulgence  by  a  proportionate  reduction  of  the  debt. 

That  such  were  the  impressions  of  the  framers  of  the  constitution, 
will  appear,  if  in  expounding  that  instrument,  we  follow  the  rules 
laid  down  for  the  exposition  of  statutes:  if  we  consider  the  old  law, 
the  mischief  and  the  remedy. 

The  charter  of  our  federal  rights  was  framed  not  many  years 
after  the  termination  of  the  war  which  secured  our  independence. 
The  disasters  attending  the  arduous  conflict,  had  disabled  many  an 
honest  individual  from  punctually  discharging  his  obligations;  and 
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the  legislatures  of  some  of  the  states,  more  attentive  to  afford  imme- 
diate and  temporary  rehef,  than  a  more  remote  and  lasting  one,  by  a 
sacred  regard  for  good  faith,  and  the  consequent  preservation  of 
credit,  passed  laws,  meliorating  the  condition  of  debtors  to  the 
injury  and  ruin  of  creditors.  In  one  state,  an  emission  of  paper 
money,  for  the  redemption  of  which  no  day  was  fixed,  nor  any  fund 
provided,  was  made  a  legal  tender.  In  other  words,  an  obligation 
to  pay  gold  and  silver,  was  impaired  by  being  reduced  to  an  obliga- 
tion to  pay  irredeemable  paper;  else,  where  a  similar  obligation  was 
impaired  by  being  reduced  to  an  obligation  to  deliver  a  tract  of 
pine  barren  land,  or  an  instalment  law  was  passed,  and  an  obligation 
to  pay  to  day  was  impaired  by  being  reduced  to  an  obligation  to 
pay  at  several  periods,  at  the  distance  of  intervening  years.  Such 
was  the  o/d  law.  The  consequent  diminution  of  the  fortunes  of 
several  individuals,  the  total  ruin  of  others,  and  the  indispensable 
concomitant  the  destruction  of  credit,  produced  a  stagnation  of  busi- 
ness, which  considerably  affected  public  and  private  prosperity:  such 
was  the  mischief. 

The  federal  compact  provided,  that  the  legislature  of  no  state 
should  retain  the  power  of  making  any  thing  but  gold  and  silver  a 
tender  in  the  discharge  of  debts,  in  order  to  avert,  in  future,  the  mis- 
chief resulting  from  laws  impairing  the  obligation  of  a  contract  to 
pay  gold  and  silver,  by  reducing  it  to  an  obligation  to  pay  paper , 
pifie  barren  landy  or  indeed  any  thing  but  gold  and  silver.  Yet  the 
remtdy  was  not  commensurate  with  the  evil;  the  healing  process 
was  therefore  continued,  in  order  to  prevent  the  passage  of  laws 
impairing  the  obligation  of  a  contract  to  pay  to  day  by  reducing  it  to 
an  obligation  to  pay  on  a  distant  day  or  days,  or  indeed  any  attempt 
at  a  legislative  interference  between  parties  to  a  contract,  by  favoring 
either  party  to  the  injury  of  the  other;  and  it  was  provided,  Xhat  no 
state  should  pass  any  law  impairing  the  obligations  of  contracts.  If 
the  restriction  from  making  any  thing  but  gold  and  silver  a  tender 
in  the  payment  of  debts,  had  not  preceded  that  from  passing  any  law 
impairing  the  obligation  of  contracts,  there  might  be  some,  though 
very  little  ground  to  say  that  the  latter  clause  would  have  been  satis- 
fied by  restraining  the  passage  of  laws  authorising  the  payment  of 
one  tiling  instead  of  another. 

I  therefore  find  no  difficulty  in  concluding,  that  an  act  of  a  state 
legislature,  the  obvious  object  of  which  is  to  relieve  debtors  by  post- 
poning the  recovery,  and  consequently  the  payment  of  debts,  impairs 
the  obligation  of  contracts,  and  as  such,  is  unconstitutional,  and  the 
court  is  bound  to  disregard  it,  whatever  may  be  the  hard  necessity 
which,  in  the  opinion  of  those  who  exercise  the  legislative  powers 
of  the  state,  appeared  to  require  that  they  should  come  to  the  aid  of 
their  suffering  fellow«citizens,  Fiatjuatiiiaj  mat  caelum,. 

The  people  of  the  United  States,  assembled  in  federal  convention, 
have  decreed,  that  no  state  legislature  should  exercise  the  right  of 
thus  stepping  in  between  the  parties  to  a  contract,  and  the  judges 
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are  bound  by  their  oath  of  office  to  prevent  the  violation  of  the  con- 
stitutional injunction. 

It  does  not,  however,  necessarily  follow,  that  an  act  called  for  by 
other  circumstances  than  the  apparent  necessity  of  relieving  debtors, 
one  of  the  consequences  of  which  is,  nevertheless,  to  work  some 
delay  in  the  prosecution  of  suits,  and  consequently,  to  retard  the 
recovery  and  payment  of  debts,  must  always  be  declared  uncon- 
stitutional. 

In  making  a  contract,  each  party  must  know  that  his  legal  remedy 
must  depend  on  the  laws  of  the  country  in  which  he  may  institute 
his  suit.  That  the  lex  loci  as  to  his  remedy,  even  in  the  states  that 
compose  the  federal  union,  is  susceptible  oi  juridical  improvemenl; 
that  the  number  of  courts  of  original  and  appellate  jurisdiction,  the 
nature  and  extent  of  the  respective  jurisdiction  of  these,  the  number, 
time  and  duration  of  their  sessions,  must,  from  time  to  time,  espe- 
cially in  new  and  growing  settlements,  be  regulated  by  the  legislature, 
according  to  the  wants  and  exigencies  of  the  country. 

If,  for  example,  the  sessions  of  the  district  courts,  which,  in  Lou- 
isiana, are  now  held  in  each  parish  three  times  a  year,  were  found 
too  frequent,  too  inconvenient  to  jurors,  witnesses  and  suitors,  and 
too  expefusive  to  the  state,  no  one  could  say  that  the  legislature  could 
enact  that  the  sessions  of  these  tribunals  should  be  semiannual 
only. 

In  most  of  the  parish  courts  of  this  state,  the  trial  by  jury  is  not 
in  use.  Should  the  people  of  these  parishes  solicit  the  introduction 
of  a  jury  in  these  courts,  would  the  constitution  be  violated  by  this 
improvement  in  our  judicial  system?  In  Pennsylvania  and  Louisiana, 
courts  of  equity,  as  contradistinguished  from  courts  of  law,  are  un- 
known. Should  the  people  of  these  states,  noticing  the  advantages 
resulting  from  the  division  of  law  and  equity  proceedings  in  the 
neighboring  states,  see  fit  to  try  the  experiment,  is  there  aught  in 
the  constitution  of  the  United  States  that  forbids  their  representatives 
in  general  assembly,  to  accede  to  their  wishes?  Yet  semiannual 
sessions  of  our  district  courts,  the  introduction  of  the  trial  by  juiy, 
and  the  institution  of  courts  of  equity,  must  lengthen  the  period 
between  the  inception  of  many  a  suit  and  its  final  determination, 
and  consequently  delay  some  plaintifis.  But  as  the  laws  introducing 
such  alterations  in  the  juridical  system,  would  be  productive  of 
advantages  in  which  both  parties  to  the  contract  might  occasionally 
participate,  they  would  not,  it  is  presumed,  be  considered  as  impair- 
ing  the  obligations  of  contracts. 

Again,  in  time  of  war,  domestic  commotion  or  cpidemy,  circum- 
stances may  imperiously  demand,  for  a  while,  even  a  total  suspension 
of  judicial  proceedings.  A  suspension,  which,  in  many  cases  may 
be  peculiarly  beneficial  to  a  plaintiff  who  might  be  nonsuited,  if  the 
court  in  which  he  may  have  instituted  his  suit,  were  to  proceed, 
while  his  duty,  and  that  of  his  agents,  and  the  interest  of  the  state, 
called  them  to  a  distant  part  of  the  country.    It  would  be  dangerous 
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in  such  times,  and  often  impossible,  to  insist  on  the  regular  attend- 
ance of  the  officers  of  the  court,  of  jurors,  witnesses  and  parties. 
No  one  would,  in  such  cases,  doubt  the  ability,  nay,  the  obligation 
of  the  court  to  adjourn  to  the  probable  period  of  returning  tran- 
quillity. Can  it  be  said  that  the  interposition  of  the  legislature,  if  it 
happened  to  be  in  session,  declaring  the  necessity  of  such  an  adjourn- 
ment, and  with  a  view  to  that  order  and  regularity  which  uniformity 
produces,  fixing  a  day  on  which  juridical  business  will  be  resumed 
throughout  the  state,  would  be  an  act  impairing  the  obligations  of 
contracts? 

Even  if  that  day  was  fixed  by  half  a  dozen  of  weeks  beyond  that, 
on  which  any  of  the  courts  of  the  state  might  conceive  they  might 
safely  re-enter  on  the  execution  of  their  duties,  would  not  such  a 
court  recognise  some  advantage  in  their  forbearance  from  pressing 
business  to  the  injury  of  such  suitors,  who  entertaining  a  different 
opinion,  and  having  no  previous  knowledge  of  the  determination  of 
the  court,  might  stay  aloof,  in  the  fair  persuasion  that  the  happy 
period  was  not  yet  arrived? 

I  presume  that  in  any  time  obnoxious  to  the  due  administration  of 
justice,  it  is  the  duty,  and  within  the  power,  of  the  legislature,  to  pass 
laws  to  avert  or  diminish  the  consequences  of  the  general  calamity; 
and  a  law  called  for  by  such  circumstances,  and  fairly  intended  to 
meet  the  exigency  of  tlie  day,  could  not  be  properly  classed  among 
hose  which  impair  the  obligations  of  contracts,  though  one  of  its  con- 
sequences would  be  some  delay  in  the  recovery  of  debts. 

Testing,  therefore,  the  section  under  consideration  by  the  princi- 
ples which  I  have  thus  endeavored  to  lay  down,  I  find  it  stated  in 
the  preamble  that  ^^the  present  crisis  will  oblige  a  great  number  of 
citizens  to  take  up  arms  in  the  defence  of  the  state  and  compel  them  to 
leave  their  private  affairs  in  a  state  of  abandonment,  which  may 
expose  them  to  great  distress,  if  the  legislature  should  not,  by 
measures  adapted  to  the  circumstances,  come  to  their  relief. ''  The 
3d  section  next  provides  that  ^^  no  civil  suit  or  action  shall  be  com- 
menced., or  prosecuted  before  any  court  of  record,  or  any  tribunal  of 
the  state,  till  the  first  of  May  next." 

In  fact,  at  the  time  the  act  was  approved,  the  enemy  was  fast 
approaching,  and  five  days  after  made  his  appearance  within  five 
miles  of  the  city  of  New  Orleans.  Shortly  after  the  whole  militia 
of  the  state  was  called  en  masse  into  the  service,  and  they  were  not 
discharged  till  the  middle  of  March.  During  the  most  of  this  period 
the  fate  of  the  contest  was  doubtful. 

It  was,  therefore,  advantageous  to  all  parties  that  the  administra- 
tion of  civil  justice  should  be  confined  to  cautionary  steps,  which 
were  not  suspended.  This  was  beneficial  to  all  parties.  Plaintiffs 
were  relieved  from  attendance  upon  the  courts,  and  the  same  indul- 
gence was  granted  to  defendants. 

The  object  of  this  section  of  the  act  was,  therefore,  to  prevent  the 
ill  administration  of  justice  which  must  have  been  the  consequence 
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of  keeping  the  courts  open,  while  the  presence  of  the  enemy  disal- 
lowed any  other  attempt  but  that  of  expelling  him.  Another  object 
was  to  facilitate  to  every  member  and  olBcifer  of  the  court,  and  to 
every  individual  of  the  community,  the  means  of  rendering  himself 
as  useful  as  he  could  in  repelliug  the  invading  foe.  From  the 
moment  the  danger  subsided,  I  mean  from  the  discharge  of  the  militia 
then  called  out  en  masse,  about  six  weeks  will  elapse,  a  time  barely 
sufficient  for  the  return  home  of  our  fellow-citizens  who  dwell  at  the 
greatest  distance  from  the  spot  which  has  been  the  theatre  of  the  war. 
Violent  diseases  of  the  political,  as  well  as  the  natural  body  are 
followed  by  a  convalescence,  during  which,  even  ordinary  exertions 
may  be  hurtful.  It  does  not  appear  to  me  that  the  suspension  was 
for  a  longer  time  than  the  courts  themselves  would  have  taken,  if 
they  had  been  left  to  the  exercise  of  their  own  discretion,  unaided  by 
a  legislative  provision.  I  am  not,  therefore,  prepared  to  say  that  the 
interference  of  the  legislature  was  any  thing  else  than  the  exercise  of 
legitimate  authority.  The  suspension  of  civil  proceedings,  under 
some  authority  or  other,  for  a  short  time,  was  a  measure  imperiously 
called  for;  it  has  been  beneficial  to  plaintiffs  as  well  as  to  defendants 
in  several  cases,  and  although  it  may  create  a  little  delay  in  the 
collection  of  debts,  I  do  not  find  myself  led  by  duty  or  inclination  to 
consider  the  act  was  impairing  the  obligations  of  contracts,  and  I 
think  it  the  duty  of  the  court  to  comply  with  the  object,  by  enforcing 
the  law. 

Derbiony,  J.  On  the  first  question,  that  which  concerns  the  effect 
which  the  publication  of  the  martial  law  has  produced,  with 
respect  to  the  civil  authorities,  we  might  well  have  omitted  giving  a 
written  opinion,  now  that  the  return  of  peace  has  re-established  the 
empire  of  the  laws;  but,  having  declared,  on  the  day  on  which  the 
discussions  of  this  subject  took  place,  that  the  powers  vested  in  us  by 
law  could  not  be  suspended  by  any  but  legislative  authority,  it  is 
proper  that  we  should  give  some  explanation  of  the  reasons  on 
which  that  declaration  was  founded. 

I  will,  therefore,  examine  how  martial  law  ought  to  be  under- 
stood among  us,  and  how  far  it  introduces  an  alteration  in  the  ordinary 
course  of  government. 

To  have  a  correct  idea  of  martial  law  in  a  free  country,  examples 
must  not  be  sought  in  the  arbitrary  conduct  of  absolute  governments. 
The  monarch,  who  unites  in  his  hands  all  the  powers,  may  delegate 
to  his  generals  an  authority  unbounded  as  his  own.  But  in  a 
republic  where  the  constitution  has  fixed  the  extent  and  limits  of 
every  branch  of  government  in  time  of  war,  as  well  as  of  peace, 
there  can  exist  nothing  vague,  uncertain  or  arbitrary  in  the  exercise 
of  any  authority. 

The  constitution  of  the  United  States,  in  which  every  thing  neces- 
sary to  the  general  and  individual  security  has  been  foreseen,  does  not 
provide,  that  in  times  of  public  danger,  the  executive  power  shall 
reign  to  the  exclusion  of  all  others.    It  does  not  trust  into  the  hands 
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of  a  dictator  the  reins  of  the  government.  The  framers  of  that  char- 
ter were  too  well  aware  of  the  hazards  to  which  they  would  have 
exposed  the  fate  of  the  republic  by  such  a  provision;  and  had  they 
done  it,  the  states  would  have  rejected  a  constitution  stained  with  a 
clause  so  threatening  to  their  liberties.  In  the  meantime,  conscious  of 
the  necessity  of  removing  all  impediments  to  the  exercise  of  the  ex- 
ecutive power,  in  cases  of  rebellion  or  invasion,  they  have  permitted 
congress  to  suspend  the  privilege  of  the  writ  of  Habeas  Corpus  in 
those  circumstances,  if  the  public  safety  should  require  it  Thus  far, 
and  no  farther  goes  the  constitution.  Congress  has  not  hitherto 
■  thought  it  necessary  to  authorise  that  suspension.  Should  the  case 
ever  happen,  it  is  to  be  supposed  that  it  would  be  accompanied  with 
such  restrictions,  as  would  prevent  any  wanton  abuse  of  power.  *^  In 
England  (says  the  author  of  a  justly  celebrated  work  on  the  constitu- 
tion of  that  cotmtry)  at  the  time  of  the  invasion  of  the  Pretender, 
assisted  by  the  forces  of  hostile  nations,  the  Habeas  Corpus  act  was 
indeed  suspended;  but  the  executive  power  did  not  thus  of  itself 
stretch  its  own  authority;  the  precaution  was  deliberated  upon,  and 
taken  by  the  representatives  of  the  people;  and  the  detaining  of  in- 
dividuals in  consequence  of  the  suspension  of  the  act  was  limited  to 
a  fixed  time.  Notwithstanding  the  just  fears  of  internal  and  hidden, 
enemies,  which  the  circumstances  of  the  times  might  raise,  the  devia- 
tion from  the  former  course  of  the  law  was  carried  no  further  than 
the  single  point  we  have  mentioned.  Persons  detained  by  order  of 
the  government  were  to  be  dealt  with  in  the  same  manner  as  those 
arrested  at  the  suit  of  private  individuals:  the  proceedings  against  them 
were  to  be  carried  on  no  otherwise  than  in  a  public  place;  they  were  to 
be  tried  by  their  peers,  and  have  all  the  usual  legal  means  of  defence 
allowed  to  them,  such  as  calling  of  witnesses,  peremptory  challenge 
of  jurors,  &c.;"  and  can  it  be  asserted  that  while  British  subjects  are 
thus  secured  against  oppression  in  the  worst  of  times,  American  citi- 
zens are  left  at  the  mercy  of  the  will  of  an  individual,  who  may,  in 
certain  cases,  the  necessity  of  which  is  to  be  judged  of  by  himself 
assume  a  supreme,  overbearing,  unbounded  power!  The  idea  is  not 
only  repugnant  to  the  principles  of  any  free  government,  but  subver- 
sive of  the  very  foundations  of  our  own. 

Under  the  constitution  and  laws  of  the  United  States,  the  president 
has  a  right  to  call,  or  cause  to  be  called  into  the  service  of  the  United 
States,  even  the  whole  militia  of  any  part  of  the  Union,  in  case  of 
invasion.  This  power  exercised  here  by  his  delegate,  has  placed  all 
the  citizens  subject  to  militia  duty  under  military  authority  and  mili- 
tary law.  Thai  I  conceive  to  be  the  extent  of  the  martial  law^  be- 
yond which,  all  is  usurpation  of  power.  In  that  state  of  things  the 
course  of  judicial  proceedings  is  certainly  much  shackled,  but  the  judi- 
cial authority  exists,  and  ought  to  be  exercised  whenever  it  is  prac- 
ticable. Even  where  circumstances  have  made  it  necessary  to  sus- 
pend the  privilege  of  the  writ  of  Habeas  Corpus^  and  such  suspen- 
sion has  been  pronounced  by  the  competent  authority,  there  is  no 
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resiSCfn  why  the  aDdtmitistrstioii  of  justice  generally  i^otild  be  stopped. 
For,  beeause  the  citizens  ale  deprived  temporarily  of  the  protection 
of  the  tribunals  as  to  the  safety  of  their  personsy  it  does  by  no  means 
follow  that  they  cannot  ha^e  recourse  to  tl^m  in  all  other  cases. 

The  prodanoalion  of  the  mar  Hal  laWy  therefore,  cannot  have  had 
cuiy  other  elSect  than  that  of  placing  under  military  authority  all  the 
citizens  subject  to  miHtia  senrice.  It  is  in  that  sense  alone  that  the 
vague  expression  of  martial  law  otight  to  be  understood  anoong  us. 
To  give  it  any  burger  extent  would  be  trampling  upon  the  constitu- 
tion and  laws  of  oiur  country. 

But  the  counsel  for  the  appellant,  to  support  his  assertion  that  in 
the  circunistatices  then  existing,  the  court  could  not  administer  jtis- 
tice,  went  forther  and  said,  that  the  city  of  New  Orleans  had  become^ 
a  camp,  since  it  had  pleased  the  general  of  the  seventh  military  dis- 
trict to  declare  it  so,  that  within  the  precincts  of  a  camp  there  can- 
exist  no  other  authority  than*  theft  of  the  commanding  officer.  If  the* 
premiseS'  were  true,  the  consequence  would  certainly  follow.  But 
the  atoie  of  words  cannot  change  the  situation  of  things.  A  camp 
is  a  space  ef-  ground  occupied  by  an  army  for  their  temporary  habi- 
tation wMle  they  keep  the  field;  That  space  has  limits:  it  does  not 
extend  beyond  the  ground*  actually  occupied  by  the  army.  The  camp 
of  the  AttievicaR  army  during  the  invasion  of  our  territory  by  the 
Kifisb^  was  placed  at  the  distance  of  fonr  miles  below  the  city.  Dur* 
ing  tbatt  time  the  city  might  be  cotisidered  as  a  besieged  place,,  having, 
aw  entirenched  camp  in  front.  But  the  transformation  of  the  city 
itself  into-  a  cas^  by  the  mere  declaration  of  the  general,  is  no  more 
to  be  eonceived)  tbaiv  would  the  transformation  of  a  camp  into  acity 
by  the  same  means^ 

It  isttvere^ore  our  opinion  that  the  authority  of  courts  of  justice  has 
not  been  suspended  &/  right  by  the  proclamation  of  the  mariiai 
law  J  nor  by  the  declaration'  of  the  general  of  the  seventh  military 
district  that  the  ci4y  of  New  Orleans  was  a  camp;,  and  we  now  re-^ 
peatwhat  we  dieclared  wlien  the  subject  was^  discussed,  *<  that  the 
powers  vested  in*  tie*  by  law  ca»  be  suspended  by  none  but  legislative 
amthority.'^ 

It  now  i^mains  to  exanitine'  whether  we  can-  proceed  to  hear  the 
present  motion  on  its  merits,  notwithstanding  the  act  passed  by  the 
begislafn]%  of  this  state  on  the  12th  of  December  last,  which  provides 
among  other  things,  that  all  judicial  proceedings  in  civil  matters  be 
suspended  until  the  1st  of  May  next. 

The  appellees  contend  (hat  this  act  is  contmry  to  the  constitution 
of  the  United  Saites,  and:  to  that  of  this  state,  ihasmuch  as  it  impairs 
the  obligation  of  contracts,  in  apposition  to  positive  prohibitions  con<* 
iained  in  bothy  against  this  enacting  of  such  laws. 

The  right  which  courtB  of  justice  haVe  to  refuse  their  co-operation 

uy  the  exieeution  of  unconstitutional  laws,  is  na  longer  a  qjuestion^  It 

vesttlts  from  the  obliguitfon  contracted  by  the  judjges  to  support  the 

constitution,^  the  fundamental  and  supreikie  law  of  the  stQte>  which  no 
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authority  can  shake.  This  court  has  already  had  occasion  to  express 
that  opinion  in  the  case  of  the  Syndics  of  Edward  Brooks  v.  William 
Weyman,  antCj  83;  but  they  have  also  there  expressed  their  sense  of 
the  circumspection  with  which  such  a  right  ought  to  be  exercised.  It 
is  only  in  cases  where  the  incompatibility  of  tne  law  with  the  con- 
stitution is  evident  that  courts  will  go  the  length  of  declaring  null  an 
act  which  emanates  from  the  legislative  authority.  Let  us  see  if  the 
law  of  the  1 8th  of  December  last  bear  that  character. 

Does  a  law,  which  retards  the  epoch  at  which  the  creditor-  may 
sue  his  debtor,  impair  the  obligation  of  the  contract?  Such  is  the 
present  question. 

"  It  is  to  be  regretted,"  says  one  of  the  judges  of  the  Supreme 
Court  of  the  United  States,  ^<  that  words  of  less  equivocal  significa- 
tion had  not  been  adopted  in  that  article  of  the  constitution.^'  I  am 
of  the  same  sentiment:  for  what  is  the  import  of  that  expression 
^^  obligation  of  contracts?"  Must  it  be  understood  only  of  the  nature 
of  the  obligation  contracted,  or  does  it  extend  to  the  effects  of  the  ob- 
ligation? There  are  in  a  contract  two  sorts  of  obligations,  one  moral, 
the  other  legal;  one  by  which  the  party  binds  himself  in  foro  con- 
scieniise;  the  other  by  which  he  submits  himself  to  be  compelled  in 
foro  legis.  Now  this  legal  obligation,  according  to  some  opinions,  is 
nothing  else  than  the  remedy  which  the  law  gives  to  one  of  the  par- 
ties to  compel  the  other  to  the  performance  of  his  obligation.  Abstract 
subjects  are  liable  to  receive  more  than  one  interpretation.  To  me, 
the  right,  which  the  law  gives  to  one  party  to  force  the  other  to  com- 
ply with  his  obligation,  is  a  thing  totally  different  from  the  obligation 
itself.  Pothier  calls  that  one  of  the  tff^ecta  of  the  obligation,  which  is 
evidently  correct  After  the  party  bound  has  refused,  or  neglected  to 
comply,  that  effect  of  the  obligation  commences.  Now,  is  that  effect 
of  the  obligation  comprehended  within  the  article  of  the  federal  con- 
stitution alluded  to?  If  it  should  be,  then  all  the  laws  by  which  the 
least  alteration  is  introduced  in  the  manner  of  enforcing  the  execu- 
tion of  contracts  are  contrary  to  that  principle.  Thus  a  legislature 
could  not  lengthen  the  time  within  which  the  judicial  seizures  and 
judicial  sales  shall  be  made,  nor  retard  or  accelerate  the  course  of 
suits,  withoXit  impairing  the  obligation  of  the  existing  contracts.  For 
where  is  the  line  of  demarcation  between  the  right  of  retarding  one 
day,  and  that  of  retarding  six  months,  the  epoch  when  the  creditor 
shall  be  paid?  To  me,  it  is  no  satisfactory  explanation  to  say  that 
such  changes  are  lawful  under  the  constitutional  right  which  legisla- 
tures have  to  alter  and  reform  the  judiciary  system,  for  such  altera- 
tions and  reforms  might  he  introduced  with  the  necessary  reservations 
not  to  affect  existing  contracts.  It  appears  to  me  therefore  indispen- 
sable, in  order  to  avoid  falling  into  inextricable  difficulties  and  contra- 
dictions, that  a  line  be  drawn  between  the  obligation  and  the  remedy. 
The  one  emanates  from  the  will  of  the  parties;  the  other  is  regulated 
by  the  law.  The  law  owes  to  the  citizens  the  aid  of  its  power  to 
force,  to  the  performance  of  his  obligation,  him  who  neglects  or  omits 
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to  comply  with  it.  A  denial  of  that  aid,  or  (what  would  be  as  bad 
in  its  consequences)  the  withholding  of  that  aid  during  an  unreason- 
able and  unnecessary  delay,  would  be  contrary  to  the  first  principles  of 
the  social  compact,  according  to  which  the  government  is  bound  to  pro- 
tect the  citizens  in  the  enjoyment  of  their  property,  and  as  such  ought  to 
be  opposed  by  that  department  whose  peculiar  duty  it  is  to  maintain 
justice.  But  tne  manner  in  which  the  authority  of  enforcing  the  execu- 
tion of  contracts  shall  be  exercised,  and  the  proper  time  for  exercising 
it,  must  be  at  the  discretion  of  the  legislature,  to  undergo  modifications 
according  to  circumstances.  In  the  present  occurrence,  the  legislature 
of  this  state,  seeing  the  very  existence  of  the  republic  at  stake,  the 
enemy  at  our  doors,  and  the  whole  population  under  arms,  thought  it 
necessary  to  suspend,  during  a  reasonable  time,  the  ordinary  course 
of  justice.  That  was  doing  no  more  than  what  would  have  resulted 
from  the  state  of  things.  The  administration  of  justice  was  already 
obstructed  by  the  general  call  of  the  militia  into  service,  which  pre- 
vented almost  all  the  citizens  from  attending  to  their  business,  render- 
ed the  convocations  of  juries  impossible,  ar^d  retained  in  the  ranks  of 
the  army  even  the  officers  of  the  courts.  In  such  a  situation,  if  the 
legislature  had  not  decreed  the  suspension  of  judicial  proceedings,  that 
suspension  would  nevertheless  have  taken  place.  The  courts  them- 
selves would  have  been  under  the  necessity  of  adjourning  their  ses- 
sions to  more  happy  times.  That,  which  the  empire  of  the  circum- 
stances rendered  inevitable,  the  legislature  has  done.  I  do  not  think 
that  they  have  thereby  overleaped  the  constitutional  boundaries  of 
their  power.  Unexpected  fortunate  events  have  changed  the  face  of 
things  before  the  epoch  assigned  for  resuming  the  usual  course  of 
judicial  proceedings;  but  if  the  delay  fixed  by  the  legislature  in  their 
discretion  was  not  unreasonable,  they  have  done  nothing  more  than 
they  had  a  right  to  do,  and  the  law  must  be  obeyed. 

The  court,  therefore,  direct  that  the  motion  of  the  appellees  be  over- 
ruled   See  post^  570. 

The  doctrine  established,  in  the  first  part  of  the  opinion  of  the  court, 
in  the  above  case,  is  corroborated  by  the  decision  of  the  district  court 
of  the  United  States  for  the  Louisiana  district,  in  the  case  of  United 
States  V,  Jackson,  in  which  the  defendant,  having  acted  in  opposition 
to  it,  was  fined  1000  dollars.  In  Lamb's  case.  Judge  Bay,  of  South- 
Carolina,  recognised  the  definition  of  martial  law,  given  by  this  court, 
expressing  himself  thus:  "  If  by  martial  law  is  to  be  understood  that 
dreadful  system,  the  law  of  armSy  which  in  former  times  was  exer- 
cised by  the  king  of  England  and  his  lieutenants  when  his  word  was 
the  laWy  and  his  will  the  power ,  by  which  it  was  exercised^  I  have  no 
hesitation  in  saying  that  such  a  monster  could  not  exist  in  this  land  of 
liberty  and  freedom.  The  political  atmosphere  of  America  would 
destroy  it  in  embryo.  It  was  against  such  a  tyrannical  monster  that 
we  triumphed  in  our  revolutionary  conflict.  Our  fathers  sealed  the 
conquest  by  their  blood,  and  their  posterity  will  never  permit  it  to 


170  SUPREME  COURT. 

[JfAmam  Vs  Donoftii  ei  gl,  % ddicn] 

tarnifih  our  soil  by  its  unhallowed  feet,  or  harrow  up  the  feelings  of 
our  gallant  sons,  by  its  ghastly  appearance.  All  our  eivil  institutioDS 
forbid  it:  and  the  manly  hearts  of  our  countrymen  are  steeled  against 
it  But,  if  by  this  military  code  are  to  be  understood  the  rules  and 
regulations  for  the  government  of  our  men  in  arms,  when  marshsdled 
in  defence  of  our  contry's  rights  and  honor,  then  I  am  bound  to  say, 
there  is  nothing  unconstitutional  in  such  a  system."  Car.  Law 
Rep.  S30. 


« 


*  There  was  not  any  business  done  during  the  month  of  April 
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Blake  et  al.  v.  Morgan.     Ante  (133).     III.  559. 

IN  this  case  a  rehearing  was  granted,  and  the  former  judgment 
confirmed. 


Misotiere's  Syndics  v.  Coignard.     III.  561. 

FRAUD  is  to  be  presumed  in  all  the  acts  of  a  bankrupt,  whereby 
he  undertakes  to  divest  himself  of  his  property  to  the  prejudice  of 
his  creditors.     Curia  Phiiipica,  ch.  9,  FalUdos, 
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Claiborne  v.  Debon  et  al.     III.  565. 

A  bond  given  by  an  auctioneer  instead  of  a  reeognUanee  is  valid. 

MATHEWS,  J.,  delivered  the  opinion  of  the  court.  This  cause 
comes  up  on  a  bill  of  exceptions,  taken  to  the  opinion  of  the  judge 
of  the  first  district,  before  whom  it  was  tried,  in  which  he  refused  to 
allow  the  plaintiff  to  give  in  evidence  to  the  jury,  the  bond  on  which 
the  action  is  founded;  because  it  was  not  taken  in  conformity  with 
an  act  of  the  legislative  council  of  the  late  Territory  of  Orleans,  en- 
titled "An  Act  to  regulate  sales  at  auction,'*  although  acknow- 
ledged by  the  defendants  to  have  been  by  them  executed. 

The  third  section  of  the  act  requires  that  "an  auctioneer,  be- 
fore entering  on  the  duties  of  his  office,  shall  enter  into  a  recogni- 
sance, &c." 

It  is  clear  from  the  manner  in  which  this  instrument  was  executed 
that  it  is  not  a  recognisance y  yet  the  obligations  imposed  by  it  upon 
the  sureties  are  good  and  valid,  according  to  the  general  principles 
of  law.  The  act  of  the  appellees  in  becoming  security  for  the  auc- 
tioneer Morin  was  entirely  voluntary;  there  is  no  stipulation  or  con- 
dition in  the  bond,  harder  than  those  required  by  the  act  of  the  legis- 
lative council;  and,  according  to  the  general  principles  of  our  laws, 
one  person  may  bind  himself  under  a  penalty  for  another:  for 
although  no  obligation  is  created  by  a  promise,  pure  de  aliOj  yet 
when  in  promising  the  act  of  another,  one  submits  to  pay  a  penalty 
or  merely  damages,  in  case  of  the  inexecution  of  the  promise,  it  is 
not  to  be  doubted,  that  in  this  case,  he  did  not  understand  de  alio 
tantum  promiiiere,  but  that  he  promised  for  himself,  that  he  would 
prociure  the  other  to  do  or  give  the  thing.  Therefore  Ulpian 
says:  si  quia  velii  alienum/aeium  pramitierey  poenam  vel  quanii 
ea  res  est  J  potest  promittere.  L.  38,  §  2yff.  d,  t.  Pothier  on  Obli^ 
gations,  No,  56.  The  appellees  are  clearly  bound  by  their  obliga- 
tion thus  voluntarily  entered  into,  unless  there,  is  something  illegal 
or  contrary  to  good  morals  in  the  condition;  which  is  not  pretended 
by  them.  We  are,  therefore,  of  opinion  that  the  bond  is  good  and 
valid  in  law;  as  the  act  of  the  legislative  council  does  not  prohibit 
the  taking  a  bond  different  from  the  one  required  by  its  provisions, 
or  declare  such  to  be  void:  and  this  opinion  is  fully  supported  by  the 
decision  in  the  case  of  Morse  v.  Hudson,  5  Mass.  Term  Beports, 
314. 
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Johnson  v.  Duncan  et  ah^  Syndics.     III.  570. 

THE  judgment  in  this  case  settled  a  complicated  account:  the  main 
principle  upon  which  it  was  rendered,  is  that  contained  in  Civil  Code, 
art  446. 


Fowler's  Syndics  v.  Dupassau.     III.  574, 

A  MORTGAGOR  buying  the  premises  under  difi.fa.  may  retain 
part  of  his  debt  becoming  afterwards  payable,  out  of  the  purchase 
money. 


Brognier  v.  Forstall.     III.  577. 

WHEN  the  wife  renounces  the  law  of  Toro  it  need  not  be  shown 
that  the  debt  was  contracted  for  her  benefit. 

Where  she  contracts  jointly  with  her  husband,  the  renunciation  of 
her  right,  on  the  subject  of  the  contract,  is  implied.  Her  renunciation 
of  the  laws  of  Toro  implies  a  renunciation  of  her  tacit  mortgage. 


174  SUPREME  COURT. 


Bourcier  v.  Lanusse.     III.  581. 

A  contract  of  marriage,  entered  into  here,  cannot  provide  that  the  rights  of  the  parties 

shall  bo  according  Uf  the  castom  of  Paris. 
Although  the  wife  sells  common  property,  jointly  with  her  husband,  if  she  renounces  a 

law  not  applicable  to  the  case,  she  will  not  be  bound. 

DERBIGNY,  J.,  delivered  the  opinion  of  the  court.*  The  appellant 
jointly  with  her  husband  Casimir  Bourcier,  sold  to  Paul  Lanusse, 
one  of  the  appellees,  some  real  estate  and  some  slaves,  which,  with 
the  exception  of  one  slave,  were  the  property  of  the  community. 
Against  this  sale  she  prays  to  be  relieved,  alleging  that  the  instru- 
ment of  sale  was  made  without  the  solenmities  required  by  law,  and 
that  she  was  prevailed  upon  to  sign  it,  without  being  apprised  of  its 
contents,  nor  of  the  nature  of  the  renunciations  therein  purporting  to 
have  been  made. 

On  the  part  of  the  appellees,  it  is  contended,  1.  that  to  the  aliena- 
tion of  the  property  ot  the  community  the  appellant's  consent  was 
not  necessary,  inasmuch  as  by  the  custom  of  Paris,  to  which  they 
have  made  a  submission  in  their  marriage  contract,  the  husband  has 
a  right  to  dispose  alone  of  the  common  property,  as  he  pleases.  2. 
That  supposing  the  Spanish  laws  to  be  those  which  ought  to  govern 
the  eflfects  of  the  marriage  contract  in  this  case,*those  laws  do  not,  in 
case  of  sale  of  the  common  property,  require  any  consent  on  the  part 
of  the  wife  to  make  such  sales  binding  on  her;  and  finally  that  the 
renunciations  which  by  the  Spanish  laws  were  deemed  necessary  to 
bind  the  wife  in  those  contracts  where  she  was  permitted  to  appear, 
must  have  ceased  to  be  requisite  since  the  promulgation  of  the  Civil 
Code  of  this  state,  which  recognises,  without  any  restriction,  that 
married  women  may  enter  into  obligations,  jointly  with  their  hus- 
bands. 

I.  The  first  question  to  be  decided  is,  whether  the  custom  of  Paris 
is  the  law  which  ought  to  govern  the  effects  of  this  marriage  contract, 
because  the  parties  have  chosen  to  submit  to  it?  Had  strangers 
made  such  a  submission  in  a  foreign  country  subject  to  that  law,  there 
would  be  no  doubt  that  it  would  continue  here  to  regulate  the  effects 
of  their  contract.  This  is  a  principle  not  only  adopted  by  the  law  of 
nations,  but  recognised  among  us  by  positive  statute.  But  the  par- 
ties, being  in  this  coimtry,  entered  into  a  contract,  and  stipulated  that 
this  contract  should  be  governed  by  foreign  laws.    Had  they  a  right 

*  Martin,  J.,  did  not  join  in  this  opinion,  the  case  having  been  argned  and  submitted 
to  the  court,  with  that  of  Brognier  v.  Forstall  in  which  he  had  been  of  counsel. 
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to  make  such  a  stipnlation?  We  already  had  occasion  to  say  in  a 
former  case,  that  no  power  is  bound  to  give  effect,  within  its  own 
territory,  to  the  laws  of  a  foreign  country;  and  that  a  foreign  law  has 
no  other  force  than  that  which  it  derives  from  the  consent  of  the 
l^ovemment  within  the  bounds  of  which  it  claims  admission.  Accord- 
ing to  this  principle  the  general  laws  of  the  country  must  govern 
every  case  but  those  which  are  permitted  to  be  regulated  by  other 
laws.  Is  this  such  a  case?  Is  it  to  be  found  any  where  in  our  laws 
that  a  contract  entered  into  in  this  state  may,  if  the  parties  please,  be 
governed  by  the  laws  of  a  foreign  country?  So  for  from  allowing  any 
such  thing,  our  laws,  as  they  stood  when  this  marriage  took  place, 
contain  express  prohibitions  to  the  contrary.  In  Paries  3dy  tit.  14, 
Jaw  15,  it  is  said:  "  If  the  laws  or  jurisprudence  of  another  country, 
over  which  our  authority  does  not  extend,  should  be  appealed  to,  we 
order  that  in  our  dominions  they  shall  not  be  received  as  evidence, 
except  in  disputes  arising  between  individuals  of  such  foreign  country, 
or  contracts  made  there.'^ 

Our  Civil  Code  has  introduced  some  new  dispositions  in  this  respect 
concerning  marriage  contracts;  but  they  extend  no  further  tlian 
permitting  the  parties  to  stipulate  that  their  contract  shall  be  regula- 
ted by  the  laws  of  any  ^ate  or  territory  in  the  Union. 

We,  therefore,  think  that  the  custom  of  Paris  is  not  the  law  which 
ought  to  regulate  the  effects  of  the  marriage  contract  in  this  case;  and 
we  will  proceed  to  examine  whether  according  to  the  laws  of  the 
land  the  appellant  ought  to  be  relieved  against  the  sale  made  by  her 
jointly  with  her  husband. 

IL  In  order  to  understand  the  nature  of  the  obligation  here  entered 
into  by  the  appellant,  and  how  far  it  may  be  binding  on  her,  it  is 
necessary  to  draw  a  distinction  between  those  contracts  to  which  the 
wife  may  be  a  party  principal  jointly  with  her  husband,  and  those 
where  she  makes  her  appearance  in  the  character  of  a  third  party, 
for  the  only  purpose  of  expressing  her  consent. 

By  the  Spanish  laws,  independent  of  any  change  which  is  said  to 
have  been  introduced  in  our  Civil  Code,  the  wife  was  inhibited  from 
becoming  security  for  her  husband,  and  when  she  bound  herself  in 
jolido  with  him,  her  obligation  was  to  be  void,  unless  it  was  proved 
that  the  debt  contracted  had  turned  to  her  benefit  It  was  however 
admitted  in  practice  that  by  renouncing  the  benefit  of  those  laws, 
she  could  nevertheless  bind  herself.  In  cases  of  this  kind,  provided 
the  renunciation  was  made  with  the  requisite  solemnities,  so  as  to 
make  it  appear  that  she  knew  the  nature  and  extent  of  it  and  under- 
stood the  provisions  of  the  law,  she  became  a  party  principal  to  the 
contract  and  partook  with  her  husband  in  the  engagement  resulting 
therefrom.  On  the  contrary,  where  the  contract  was  one  of  those 
which  the  husband  alone  could  make,  such  as  a  sale  of  his  property 
or  of  the  property  of  the  community,  the  wife,  if  consenting  to  the 
sale  and  willing  to  secure  the  purchaser  against  her  claims,  appeared 
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in  the  character  of  a  third  party  for  the  purpose  of  renouncing  her 
right  on  the  property  sold. 

Should  the  contract  in  this  case  appear  in  either  of  these  forms, 
there  would  be  no  difficulty  in  applying  tlie  law  to  it.  But  this 
contract  presents  stranger  features;  it  purports  to  be  a  sale  of  the 
common  property  made  jointly,  by  the  husband  and  the  wife,  and 
contains  at  the  same  time  a  renunciation  on  the  part  of  the  wife  to  a 
law  which  is  applicable  to  cases  of  obligations  contracted  by  the  wife 
in  solido  with  her  husband;  or  in  other  words,  the  appellant  appears 
as  a  party  seller  in  a  sale  which  her  husband  alone  had  a  right  to 
make,  atid  renounces  the  benefit  of  a  law  which  has  nothing  to  do 
with  contracts  of  this  kind. 

How  to  apply  the  law  to  such  a  case  is  certainly  no  easy  task. 
On  the  one  hand  we  see,  on  the  face  of  this  contract,  that  the  appel- 
lant had  not  that  information  which  is  absolutely  requisite,  that  is  to 
say,  a  clear  idea  of  the  nature  of  her  rights  and  the  extent  of  her 
renunciation;  for  she  does  what  she  had  no  right  to  do,  and  renounces 
a  law,  which  is  not  made  for  such  a  case.  But,  on  the  other  hand, 
ought  not  her  voluntary  concurrence  in  the  sale  to  amount  at  least  to  a 
consent?  And  will  not  her  engagement  to  secure  the  purchaser 
against  all  incumbrances  be  considered  as  including  a  renunciation  of 
her  own  rights?  The  equity  of  the  case  is  certainly  in  favor  of  the 
purchaser:  but  in  matters  of  this  kind  we  think  we  are  bound  by 
strict  law.  In  consideration  of  the  sort  of  tutelage  in  which  married 
women  are  living,  and  to  guard  them,  as  much  as  possible,  against 
compulsion  in  the  disposal  of  their  property,  the  laws  have  estab- 
lished certain  rules,  without  an  observance  of  which  their  acts  are 
not  valid.  In  the  particular  case  now  before  us,  that  of  a  sale  of  the 
common  property  by  the  husband,  the  character  in  which  the  wife 
may  appear  and  the  manner  in  which  she  is  to  act  are  described  by 
positive  law.  She  must  say:  that  she  well  knows  the  right  which 
she  had  on  the  property  sold  by  her  husband,  that  she  renounces  that 
right,  whether  she  had  it  for  reason  of  dowry,  donation  propter 
nuptiaSy  or  other  cause,  and  that  she  transfers  it  to  the  purchaser; 
(see  the  above  cited  58th  law^  tit.  18,  part.  3.)  Instead  of  this  what 
has  she  done?  She  has  assumed  the  character  of  a  seller  herself, 
and  has  renounced  the  benefit  of  a  law  which  is  foreign  to  this  case. 
The  first  requisite  for  the  validity  of  her  obligation,  to  wit,  her 
knowledge  of  her  rights  and  of  the  nature  of  her  renimciation  is 
here  evidently  wanting:  nay,  her  ignorance  of  them  is  stamped  on 
the  face  of  the  obligation.  No  equitable  construction  can  cure  such 
a  defect.     The  act,  as  to  her,  must  be  pronounced  a  nullity. 

After  the  distinction  which  has  been  drawn,  it  is  unnecessary  to 
observe  that  the  innovations  said  to  be  introduced  by  the  Civil  Code 
in  matters  of  obligations,  contracted  jointly  by  husband  and  wife, 
should  such  innovations  really  have  taken  place,  would  not  affect 
this  case. 

It  is,  therefore,  adjudged  and  decreed  that  the  judgment  of  the 
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district  court  be  reversed,  and  that  judgment  be  entered  for  the 
appellant  for  the  amount  of  her  marriage  portion,  to  wit,  four  thou- 
sand dollars,  and  the  slave  named  Laurette. 
See  post,  June  Term. 

There  was  a  rehearing  granted  on  which  the  judgment  was  amend- 
ed in  the  following  words: 

Br  THE  Court. — The  former  judgment  requires  but  a  small  alter- 
ation: and  the  court  amend  it. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  real  property 
and  slaves,  bought  by  the  defendant,  from  the  plaintiff's  husband,  be 
sold  to  make  the  sum  of  four  thousand  dollars  due  to  her,  with  legal 
interest  since  the  date  of  the  judicial  demand  and  costs  of  suit:  legal 
notice  being  given  to  third  possessors,  if  any  there  be. 


Fitzgerald  v.  Phillips.     III.  588. 

THE  future  property  of  an  insolvent  who  has  obtained  no  dis- 
charge being  liable  for  the  payment  of  his  debts:  Decided^  that  the 
syndics  under  their  former  authorisation  cannot  proceed  against  the 
debtor,  their  functions  ceasing  as  soon  as  their  account  is  rendered 
and  approved;  an  individual  creditor,  therefore,  has  a  right  to  sue:  if 
the  other  creditors  think  it  worth  their  while  they  may  have  the 
execution  stopped,  and  the  property  divided  among  them. 

See  posi,  March  TeruL 
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Hopkins  v.  Peretz  d  ctl.     III.  590. 

THIS  suit  was  brought  by  the  plaintiff  as  /egal  curator  and 
adminis(rator  of  the  estate  of  JVIollere,  deceased,  for  the  recovery 
of  the  purchase  money  of  a  certain  tract  of  land  adjudicated  to  Peretz 
at  a  sale  of  the  effects  of  the  succession  of  MoUere,  by  the  parish 
judge  of  W.  Balon  Rouge  acting  as  auctioneer.  Plaintiff  failed  to 
prove  his  capacity  to  sue. 

^  The  office  of  administrator  is  unknown  to  our  laws.  It  appearsr 
some  of  the  heirs  at  least  are  present;  he  cannot,  therefore,  be  curator 
to  the  vacant  estate:  and  he  does  not  state  himself  to  be  curator  to 
any  absent  heirs.'' 


Major  and  Aldernken,  &e.,  v.  Clark*    III.  596. 

THE  defendant  in.  this  case  refused  to  comply  with  the  terms  of 
sale,  because  he  had  been  disturbed  in  the  exercise  of  rights  guaran- 
teed him. 

Held^  the  vendor  does  not  warrant  agamst  tortious  disturbances. 
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Grieve's  Syndics  t;.  Sagory.     III.  599. 

Parol  evidence  may  be  received  that  a  penon  not  named  as  payee,  in  a  bill  of  exchan^ 

famished  the  valae  and  is  interested  therein. 

MARTIN,  J.,  delivered  the  opinion  of  the  court.  The  defendant 
purchased  from  the  plaintiffs'  insolvent  bills  of  exchange  to  the 
amount  of  3000  dollars,  at  par,  payable  down;  but,  paying  one 
third  in  cash,  was  accommodated  with  some  delay  for  the  two  remain- 
ing thirds,  giving  his  two  notes,'and  including,  in  the  account  of  the 
last,  twenty-four  dollars  for  interest.  The  bills  were  drawn  payable 
to  his  correspondent  in  the  north,  were  protested  for  non-accept- 
ance and  non-payment,  and  returned  to  the  defendant,  endorsed  by 
the  original  payee,  to  his  order,  value  in  account.  Due  notice  was 
given  of  the  dishonor  of  the  bill,  but  after  the  bankruptcy  of  the 
insolvent 

The  insolvent  received  payment  of  one  of  the  notes,  but  the  other 
was  in  his  hands,  untransferred,  and  came  to  the  possession  of  the 
plaintiffs,  on  their  appointment  as  provisional  syndics.  The  defend- 
ant, after  notice  of  the  dishonor  of  the  bills,  applied  to  the  plaintiffs 
to  haye  the  remaining  note  returned,  on  the  ground  of  the  conside- 
ration for  which  it  had  been  given,  having  failed;  and  on  their  re- 
fusal, instituted  a  suit  therefor:  this  suit  miscarried,  it  being  holden 
that  provisional  syndics  were  not  suable. 

'  The  plaintiff  brought  then  the  present  suit,  and  the  defendant 
resisted  the  payment,  on  the  ground  on  which  he  had  demanded  the 
return  of  his  note.  At  the  trial,  he  offered  a  witness  to  prove  that 
he  was  interested  in  the  purchase  of  the  bills,  but  the  court  would 
not  permit  him  to  be  sworn,  on  the  ground  that  no  parol  evidence 
could  be  received  of  that  fact.  Judgment  was  had  against  him,  and 
he  appealed. 

The  statement  of  facts  shows  that  the  defendant  was  placed  on 
the  insolvent's  bilan,  for  the  full  amount  of  the  bills,  and  did  receive 
two  dividends  thereon,  the  first  in  Jime,  1812,  of  24  per  cent.,  the 
other  in  April,  1814,  of  10  per  cent,  ratifying  and  confirming  these 
two  dividends. 

The  defendant  resists  the  plaintiffs'  claim,  on  the  ground  that  the 
consideration  for  which  the  note  was  given,  has  failed.  It  is  clear 
that  the  note  being  still  in  the  hands  of  the  original  payee,  or  what 
is  the  same,  in  those  of  his  syndics,  the  consideration  for  which  it 
was  given,  may  be  inquired  into,  and  if  there  appears  to  have  been 
no  consideration  at  all,  an  illegal  one,  or  one  which  has  failed,  the 
defendant  must  be  holden  discharged  from  the  payment  of  the  note: 
Vol-  L— 16 
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And  it  is  nol  denied  that  the  note  was  given  for  the  purchase  of 
bills,  which  have  since  been  dishonored,  are  still  unpaid,  and  are  now 
in  the  hands  of  the  defendant.  But  the  plaintiffs'  counsel  contends 
that,  between  the  parties,  the  consideration  has  not  failed. 

The  circumstance  of  the  bills  not  being  drawn  payable  to  the  de- 
fendant, is  presented  to  the  court  as  conclusive^  or  at  least  primd 
facie  evidence,  that  the  defendant  did  not  purchase  the  bills  as  prin- 
cipal or  for  his*  own  account,  but  as  the  agent  or  factor  of  the  per- 
sons he  caused  to  be  named  therein  as  payees — that,  having  funds  of 
these  persons  to  purchase  the  bills,  and  having  occasion  for  part  of 
these  funds  for  his  own  affairs,  he  prevailed  on  the  plaintiffs'  insol- 
vent to  be  satisfied  wiih  the  third  of  the  amount  of  the  bills  and  to 
take  the  defendants'  notes  for  the  balance;  virtually  borrowing  from 
the  insolvent,  two  thousand  dollars,  the  two-thirds  of- the  amount  of 
the  bills:  thereby  effecting  by  two  payments  brevi  manH^  or  rather 
by  no  actual  payment  all,  the  purchase  of  the  bills  and  the  loan. 
That  the  defendant  has  had  the  complete  benefit  of  that  loan,  the 
bills  having  enabled  him  to  dissolve  his  obligation  to  the  payees, 
without  any  liability,  on  any  event  on  his  part,  and  if  the  plaintiffs 
are  cast  in  this  suit,  he  will  make  a  clear  profit  of  one  thousand  dol- 
lars. While,  if  the  plantiffs  recover,  he  will  sustain  no  loss  in  dis- 
charging the  judgment  of  the  court. 

Placing  the  case  on  this  footing,  the  court  is  of  opinion  that  the 
judge  below  erred  in  rejecting  the  witness  offered  by  the  defendant. 
The  bills  are  expressed ybr  value  received^  but  from  nothing  that  ap- 
pears on  the  face  of  them,  while  the  payment  was  thus  admitted, 
could  it  be  ascertained  by  whose  hands  the  money  was  paid.  This, 
therefore,  was  to  be  made  out  by  testimony,  dehors  the  bills,  in  the 
same  manner  as  if  one  of  the  real  parties  to  the  bill  was  described 
under  the  words  fy  Co.  parol  evidence  should  be  admitted  to  show 
who  was  the  anonymous  partner. 

The  court  is  of  opinion  that  the  circumstance  alluded  to  by  the 
plaintiffs'  counsel,  is  neither  conclusivcj  nor  primd  facie  evidence 
that  the  defendant  was  not  a  principal,  but  a  mere  factor  or  agent  in 
the  purchase  of  the  bills. 

Circumstances  which  are  conclusive  or  primd  facie  evidence  of  a 
fact  are  only  those  which  exclusively  attend  it.  Now,  the  circum- 
stance under  consideration  is  one  which,  it  is  believed,  very  often 
attends  purchases  of  bills  on  the  purchaser's  own  account. 

If  I  wish  to  remit  1000  dollars  to  my  correspondent  in  Philadel- 
phia, either  to  be  employed  on  my  own  account,  or  to  discharge  a 
debt  I  owe  him,  and  which  I  have  no  direction  to  remit  in  any  par- 
ticular manner,  prudence  will  suggest  the  precaution,  if  I  purchase  a 
bill,  to  have  it  drawn  payable  to  this  correspondent,  and  not  to  me. 
For  I  thus  limit  the  possibility  of  a  loss  on  my  part  to  1000  dol- 
lars, or  whatever  I  may  pay  for  the  bill.  While  if  it  be  drawn  in 
my  name,  I  will  alike  be  liable  to  this  risk,  and  in  case  my  corres- 
pondent puts  the  bill  afloat,  I  will,  in  the  event  of  its  dishonor,  be  again 
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liable  to  pay  the  full  amount  with  damages,  and  eventually  interest, 
if  I  be  unprepared  to  lake  the  bill  up,  on  its  being  presented.  While 
it  is  considered  that  of  all  mercantile  transactions,  those  relating  to 
bills  df  exchange  are  those  which  require  the  most  attention  and 
precaution,  the  circumstance  of  having  caused  a  bill  to  be  drawn  in 
the  name  of  the  person,  in  whose  hands  the  money  is  finally  in- 
tended to  be  placed,  cannot  be  viewed  as  an  evidence  that  the  person 
remitting  does  not  remit  sls  principal^hui  acts  as  an  ageni  or  factor. 
It  is  not  intended  to  deny,  that,  coupled  with  others,  this  circumstance 
might  add  to  their  weight,  and  perhaps,  at  last,  cause  the  scale  to 
preponderate:  but  alone  it  is  tke  weak  presumption^  which  tnoveth 
not  at  alL 

On  this  ground,  denying  any  weight  to  this  circumstance,  the  plea 
of  the  defendant  has  its  full  force  and  must  prevail. 

It  is  perhaps  proper  incidentally  to  observe,  though  it  is  unneces- 
sary to  the  determination  of  this  cause,  that  even  if  it  were  admitted 
that  the  transaction  is  really  as  the  plaintiffs  state  it  to  have  been, 
still  it  is  far  from  being  clear  that  they  ought  to  recover. 

The  defendant,  by  the  endorsement  of  the  bills  to  him  by  the 
payees,  has  been  subrogated  to  their  right.  Now,  if  the  payees, 
being  still  the  holders  of  the  bills,  had  interfered  and  become  parties  to 
this  suit,  and  demanded,  on  the  case  shown  by  the  plaintiffs,  or  insti- 
tuted a  suit,  (making  the  present  plaintiffs  and  defendants  parties 
thereto,)  and  prayed,  that  the  plaintiffs  should  surrender  the  note  to 
them,  and  the  defendant  be  decreed  to  pay  the  amount,  or  allow 
credit  therefor,  considering  the  transaction  between  the  insolvent 
and  these  parties,  in  its  true  light,  the  purchase  of  bills  for  their 
account,  and  the  money  due  on  the  note  as  the  consideration  there- 
for, perhaps  the  claim  coi^ld  not  have  been  resisted  on  the  fictitious 
character  given  to  the  transaction,  or  supposition  of  a  payment  by 
one  party,  and  of  his  immediately  receiving  the  money  on  a  pre- 
tended loan.  In  such  a  case,  there  would,  perhaps,  be  much  force 
in  the  argument  that  these  payments,  said*  to  be  brevi  manH^  are 
JictionSj  which  cannot  be  allowed  to  destroy  the  party's  real  right, 
on  the  actual  transaction. 

The  defendant  is  fifrther  said  to  be  precluded  from  relief  on  his 
note,  because  he  has  set  up  a  claim,  been  placed  on  the  bilan  and  re- 
ceived dividends,  as  a  creditor  of  the  insolvent,  for  the  total  amount 
of  the  bills;  while  he  cannot  be  considered  as  entitled  to  relief,  unless 
his  claim  as  a  creditor  be  reduced  and  extinguished  quoad  the 
amount  of  the  note. 

This  renunciation  is  at  most  an  implied  one,  which  cannot  stand 
with  the  express  and  forcible  assertion  of  his  insisting  on  its  full 
rights,  whatever  they  may  be,  first  by  his  demand  of  the  surrender 
of  the  note,  his  suit  against  the  provisional  syndics,  which,  though 
informal  and  incorrect,  is  nevertheless  evidence,  since  it  conveys 
notice  of  the  claim,  and  finally  his  plea  in  the  present  suit,  equivalent 
to  an  actual  suit,  which  he  may  be  supposed  of  having  failed  to  in- 
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stitute,  on  no  other  ground  than  of  his  having  been  antidpated  by 
the  plaintiffs.  No  fraud  can  be  attributed  to  him,  for  in  asserting  his 
claim  on  the  bills,  he  did  not  conceal  that  on  the  note,  the  admission  of 
which  must  have  dissolved  j^ro  tanto  his  claim  on  the  bills.  While 
the  parties  could  not  agree  on  the  adjustment  of  their  rights,  it  was 
fair  in  either  to  pursue  his  own  to  the  utmost.  There  was  then  no 
fraud,  and  the  express  assertion  must  destroy  the  implied  renuncia- 
tion: eTpressximfacit  cessare  iacilutn. 

The  payment  received  by  the  defendant,  however,  diminishes  his 
claim  to  relief  pro  tanlo. 

The  judgment  of  the  parish  court  must  be  reversed,  and  the  same 
judgment  must  be  entered,  as  that  of  this  court,  to  be  discharged  by 
the  cancelling  and  depositing  into  the  office  of  tfie  clerk  of  the  court 
below,  for  the  use  of  the  plaintifis,  within  ten  days,  one  of  the  bills 
amounting  to  one  thousand  dollars,  and  the  amount  of  the  two  divi- 
dends received  by  the  defendant  thereon,  with  interest  on  each 
dividend  from  the  receipt  of  it;  but  the  defendant  having  resisted 
the  plaintiffs'  claim,  without  tendering  or  offering  to  allow  the  divi- 
dend now  decreed  to  be  refunded,  must  pay  costs.  * 


EUery  v.  Gouvemeur  d  ah    IIL  606. 

THE  fees  of  counsel  appointed  to  defend  an  absent  debtor  must  be 
fixed  by  the  court. 


Brand  v.  Livaudais  et  ah     III.  608. 

When  there  is  a  written  contract,  a  workman  will  be  allowed  to  resort  to  it,  although  he 
had  presented  an  accoant,  claiming  less  than  was  stipulated. 

MATHEWS,  J.,  delivered  the  opinion  of  the  court.  This  suit  was 
brought  by  Brand,  the  appellee,  in  the  court  below  to  recover  the 
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amount  due  to  him,  on  a  contract  made  with  the  appellants,  as  mem- 
bers of  the  committee  of  administration  for  managing  and  overseeing 
th§  building  of  the  Orleans  play-house.  This  contract  or  agreement 
he  prays  to  be  considered  as  making  a  part  of  his  petition,  and  also 
an  account  on  which  he  claims  a-  balance  of  one  thousand  dollars. 
The  account  is  stated  according  to  an  admeasurement  of  the  building, 
made  at  his  instance,  without  any  authorisation  of  the  court.  After 
the  commencement  of  the  action  he  moved  to  have  experts  appointed, 
to  measure  the  work;  which  was  accordingly  done:  and  it  is  agreed 
that  their  report  fixes  the  true  extent  of  the  walls  of  the  house  and 
all  other  work  and  labor  done  and  performed  by  the  appellee,  under 
his  agreement  above  mentioned.  No  difficulty  could  possibly  arise 
in  the  decision  of  this  cause,  were  it  not  for  the  confusion  created  by 
the  appellee,  in  his  petition;  having  founded  his  action,  both  on  the 
contract  and  on  his  account  thus  stated;  which  ditiers  in  the  es- 
timation of  the  work  from  that  laid  down  in  the  first  article  of  the 
agreement.  It  appears  from  the  facts  in  this  case  that  the  completion 
of  the  play-house,  was  arrested  and  stopped  by  accidents  not  within 
the  control  of  either  of  the  contracting  parties;  and  that,  if  the  con- 
tract has  not  been  fully  carried  into  effect,  there  is  no  blame  imputa- 
ble to  Brand;  and  he  is  legally  entitled  to  the  benefit  of  all  the  stipu- 
lations it  contains,  so  ifar  as  he  has  complied  with  the  obligations 
created  by  it,  on  his  part.  By  the  1st  article  (the  only  one  on  which 
any  dispute  has  arisen)  he  binds  himself  to  build  the  "walls  of  the 
house  of  country  bricks,  and  to  plaster  them,  wherever  designated  by 
Mr.  Latour,  and  for  every  taise  of  thirty-six  feet  square  French  mea- 
sure, and  one  and  a  half  brick  thick,  he  is  to  receive  twenty-three 
dollars.'*  Now,  it  is  clear  from  this  article  that  Brand  is  entitled  to 
receive  twenty-three  dollars  per  toise,  for  the  walls  contracted  and 
plastered,  in  any  manner  designated  by  Latour;  he  would  be  entitled 
to  no  more  should  he  have  been  required  to  plaster  them  entirely, 
and  is  equally  entitled  to  this  sum,  if  not  required  to  plaster  them  in 
any  part.  But  in  his  petition  he  put  in  an  account  wherein  he  claims 
only  twenty  dollars  per  toise  for  constructing  the  walls,  and  three 
dollars  for  that  part  of  them  which  he  plastered;  and  the  only  ques- 
tion is,  whether  the  filing  of  this  account  deprives  him  of  the  benefit 
of  his  contract?    To  give  it  this  effect,  it  must  be  considered  as  an  ex 

f)lanation  of  an  agreement  .which  is  doubtful,  a  new  contract,  or  a  re- 
inquishment  on  the  part  of  the  appellee,  under  the  old  one.  It  cannot 
be  considered  as  explanatory  of  that  which  is  doubtful  in  the  agree- 
ment; because  the  instrument  is  sufficiently  explicit  in  itself;  nor  can 
it  be  viewed  as  a  new  contract;  for  there  is  no  consent  of  parties  to 
it:  and  we  do  not  think,  that  it  amounts  to  such  a  relinquishment  as 
ought  to  conclude  him;  because  he  demands  more  in  his  petition,  than 
is  given  by  the  judgment  of  the  district  court.  The  demand  being 
for  more  than  the  verdict  and  judgment,  renders  it  unnecessary  for 
us  to  inquire  how  far  a  plaintiff,  according  to  the  principles  of  the 
civil  law,  is  entitled  to  recover  more  than  he  prays  for  in  his  petition 

16* 
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when  he  proves  himself  entitled  to  it.  Upon  the  wholes  we  are  of 
opinion,  that  this  cause  ought  to  be  decided  by  the  notarial  contract 
of  the  parties;  and  that  according  to  its  stipulations,  the  appellee  has 
not  recovered  too  much. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  aflSrmed  with  costs. 


Delany  v.  Trouve  et  al.     III.  610. 

IN  this  case  the  question  was  raised  whether  the  wife  has  a  privi- 
lege for  a  debt  due  her  by  her  husband  before  her  marriage,  but 
there  having  been  evident  fraud  between  the  parties,  it  was  not 
decided. 


JUNE  TERM,  1815.  185 


EASTERN  DISTRICT,  JUNE  TERM,  1815, 


Bujac  ei  al.  v.  Mahew.     IIL  613* 

DECIDED^  exceptions  cannot  regularly  be  taken  to  a  final  judg- 
ment, the  only  remedy  is  an  appeal  in  the  form  prescribed  by  law. 


Laverty  v.  Gray  &  Taylor.     HI.  617. 

Jnmr  who  htis  irivenhis  opinion  rejected,  altheuffa  he  eweftrs  that  Siis  mind  is  stUI  o|>eii  to 

eoniictioo. 

MARTIN,  J.,  delivered  the  opinion  of  the  court.  This  case  comes 
up,  on  a  bill  of  exceptions,  to  the  opinion  of  the  coiut  of  the  first  dis- 
trict, overruling  the  objection  of  the  plaintifPs  counsel,  to'  the  swearing 
of  Ogden  as  a  juror,  on  the  ground  that  <<  he  was  consulted  as  a 
fritnd  (by  Bell,  the  agent  of  the  defendants)  in  the  transaction,  pre- 
vious to  the  suit  being  instituted,  and  from  the  case,  as  it  had  been 
represented  to  him  by  3ie  said  Bell,  he  had  given  his  opinion  founded 
on  the  evidence,  as  far  as  he  had  heard  it,  that  the  transaction  was  a 
fitir  one,  and  that  the  delEendant  was  entitled  to  the  property  in  dis- 
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pute."  These  facts  were  disclosed  by  tlie  juror,  who  added,  that, 
^'  as  he  had  heard  only  one  side  of  the  question,  his  mind  was  still 
open  to  conviction  from  kw  and  evidence." 

We  are  of  opinion  that  the  district  court  erred  in  receiving  the 
juror. 

A  challenge  on  account  of  a  suspicion  of  bias  is  a  challenge  propter 
affectum,  3  Comm.  363.  A  legal  presumption  of  bias  arises  when 
the  juror  has  had  a  previous  knowledge  of  the  cause,  by  being  one 
of  the  witnesses  to  the  deed;  Co.  Litt.  157;j  a:  or,  if  he  have  been 
informed  of  or  treated  of,  the  matter:  this  is  a  principal  challenge. 
The  case  cited  by  the  counsel,  shows  that  the  court  is  to  decide  on 
the  state  of  the  juror's  mind,  according  to  legal  presumption;  maugre 
he  swears,  as  Eggleston,  that  '<  it  would  not  be  proper  for  him  to 
attend  as  a  juror,"  or  as  Ogden,  that  his  mind  is  still  open. 

There  is  nothing  in  the  circumstance  of  the  juror  having  qualified 
his  opinion,  by  asserting  it  was  founded  only  on  the  evidence  laid 
before  him;  this  being  the  natural  presumption. 

The  forming  and  disclosing  an  opinion  on  the  question  of  law, 
which  is  to  determine  a  transaction,  is  equally  fatal  to  the  competency 
of  a  juror,  as  on  the  facts.  Where  the  juror  had  expressed  his  opinion 
on  the  legality  of  a  toll^  claimed  in  the  suit,  he  was  not  suffered  to 
be  sworn.    Blake  v.  Millspaugh,  1  Johns.  316. 


Kemper  v.  Smith,     III.  622. 

If  A  boys  land  for  B  he  cannot  rescind  the  sale,  withoat  B*b  consent 

DERBI6NY,  J.,  delivered  the  opinion  of  the  court  From  the 
value  of  the  matter  in  dispute  and  the  variety  of  questions  raised  for 
the  consideration  of  the  court,  this  case  has  assmned  more  importance 
than  it  would  otherwise  have  derived  from  any  difficulty  attending 
its  decision/ 

While  the  parties  were  partners  in  trade,  the  plaintiff  bought  a 
certain  tract  of  land,  first  by  an  act  under  private  signature  in  the 
name  of  the  firm,  and  afterwards  by  a  public  act  purporting  in  the 
body  of  it  to  be  a  purchase  on  lus  own  private  account,  though 
signed  by  him  in  the  name  of  the  firm.  A  liquidation  of  the  business 
of  their  concern  being  afterwards  sued  for,  by  the  defendant  before 
the  Spanish  Governor  of  Baton  Rouge,  within  whose  district  their 
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commercial  house  was  established,  a  course  of  proceedings  was  there 
had,  during  which  the  land  in  question  was  adjudicated  for  the 
appraised  value  to  the  defendant,  now  the  appellant. 

[The  main  question  decided  is,]  is  the  land  here  claimed  the  pro- 
perty of  the  appellee  alone,  or  the  joint  property  of  him  and  his 
partner? 

By  a  private  bill  of  sale  dated  September  29th,  1799,  the  appellee 
bought  the  land  in  dispute  for  the  account  of  the  partnership  in  the 
absence  of  his  partner.  Under  that  title  he  took  possession  of  the 
land  and  proceeded  to  improve  it.  But  having  received  (it  does  not 
appear  when)  a  letter  from  his  parmer,  dated  Cincinnati,  the  19th 
August  of  the  same  year,  in  which  he  told  the  appellee  not  to  engage 
any  land  for  him,  the  appellee,  on  the  25th  March,  1800,  caused  the 
vendor  of  the  land  in  question  to  make  him  a  public  act  of  sale  of  it 
in  his  separate  and  individual  name.  Upon  this  last  act  he  claims 
title  as  the  sole  purchsiser  of  the  land. 

In  support  of  this  claim  he  alleges,  that  by  the  articles  of  the  co- 
partnership, entered  into  between  him  and  the  appellant  John  Smith, 
no  right  was  given  him  to  purchase  real  property  for  the  account  of 
the  firm;  that  the  purchase  by  him  first  made  without  authority 
could  not  vest  any  right  in  his  partner,  until  he  should  accept  it;  and 
that  the  appellant  having  signified  his  intention  by  letter  not  to  ac- 
quire any  land  in  that  part  of  the  country,  before  the  purchase  had 
taken  place,  he  must  be  considered  as  having  refused  to  ratify  the 
bargain.  To  the  aid  of  this  letter,  several  witnesses  were  called, 
who  deposed  that  the  appellant,  on  his  arrival  in  the  district  of  Fe- 
liciana in  April,  ISOO,  expressed  his  disapprobation  of  the  purchase 
of  the  land  in  contest:  some  affirming  he  said  he  would  have  nothing 
to  do  with  it,  others  that  he  spoke  of  the  purchase  as  unnecessarily 
involving  the  partnership  in  debt 

[It  appeared  that  the  articles  of  partnership  gave  no.  authority  to 
the  appellee  to  purchase  land  for  the  firm.] 

By  the  articles  of  copartnership,  then,  the  appellee  had  no  right 
to  buy  real  property  for  the  firm.  Yet  he  did  so:  What  is  to  be  the 
consequence?  It  is  not  disputed  that  when  a  man  undertakes  to 
buy  a  thing  for  another  without  authorisation,  the  person  for  whom 
the  purchase  is  made  may  avail  himself  of  it;  but  it  is  said  that  such 
person  does  not  thereby  acquire  any  right  before  he  accepts  the  pur- 
chase; and  that  in  the  mean  time  it  is  in  the  power  of  him,  who  has 
bought  in  the  name  of  the  other,  to  cause  the  contract  to  be  cancelled. 
Of  this  particular  question  we  have  not  found  any  express  solution; 
but  it  does  appear  to  us  that  the  principles  which  regulate  the  con- 
duct of  the  negotiorum  gestor  generally  show  that  he  can  have  no 
such  power.  One  of  those  principles  is,  that  the  person  who  has 
once  undertaken  the  management  of  the  business  of  another,  is  no 
longer  at  liberty  to  abandon  it:  a  fortiori  must  it  be  said  that,  when 
he  has  done  an  act  for  the  benefit  of  that  other  person,  he  shall  not 
be  at  liberty  to  destroy  it — (1  Domat,  book  2,  tit.  4,  sect.  1,  art.  1.) 


188  SUPREME  COURT. 

* 

[Kemp6r  o.  Smith.] 

AgaiiiyWhen  the  ne^o/iortim^e^/or  has  without  necessity  bought 
something  for  another,  the  risk  is  his  and  the  profit  is  another's. 
(Same  sect,  art  4.)  The  other  then  acquires  a  right:  he  from  thence 
becomes  entitled  to  the  advantages  resulting  from  the  purchase,  and 
the  negotiorum  gestovj  who  is  not  at  liberty  to  abandon  his  interest, 
surely  cannot  by  a  contrary  act  deprive  him  of  that  benefit  But 
it  is  asserted  that  in  this  case  the  appellant,  John  Smith,  refused  to 
ratify  the  purchase.  To  prove  that,  a  letter  is  produced  in  which  the 
appellant  recommends  to  the  appellee  not  to  engage  any  land  for 
him.  That  letter,  however,  which  is  dated  about  six  weeks  anterior 
to  the  purchase,  cannot  be  considered  as  containing  a  refusal  to  ratify 
a  bargain,  which  did  not  exist  After  this  recommendation  he  was 
still  at  liberty  to  accept  or  refuse  a  purchase  made  in  his  name. 
The  contract  which  the  appellee  had  undertaken  to  make  for  the 
benefit  of  the  appellant  could  not  be  destroyed  by  himself  before  the 
pleasure  of  the  appellant  was  known  touching  that  identical  acqui- 
sition. So  that  supposing  the  letter  here  produced  to  contain  the 
prohibition  which  the  appellee  contends  for,  still  he  ought  to  have 
waited  for  the  answer  of  the  appellant  on  that  particular  subject 
But  this  letter  is  not  what  the  appellee  endeavors  to  make  it  A 
recommendation  not  to  engage  any  land  for  John  Smith  is  not  a 
prohibition  to  buy  lands  for  the  partnership.  Taking  the  Whole 
contents  of  this  letter,  together  with  some  passages  in  the  letters  of 
the  appellee,  there  is  every  reason  to  believe  that  John  Smith  had 
previously  manifested  an  intention  to  settle  in  the  Bayou  Sarah 
district,  and  had  given  his  partner  some  instructions  to  that  efiect, 
which  instructions  he  afterwards  revoked  in  these  words:  ^'  Don't 
absolutely  engage  any  land  for  me  in  that  country,  as  I  wish  to 
reconnoitre  a  little  more  generally  through  the  country  than  I  have." 

This  letter,  then,  is  by  no  means  a  sufficient  voucher  of  John 
Smith's  refusal  to  abide  by  the  purchase  of  the  land  in  dispute  in  the 
name  of  the  partnership.  As  to  the  conversations  which  he  had 
with  other  persons  touching  that  acquisition,  it  cannot  be  seriously 
contended  that  they  amount  to  a  renunciation  of  his-  rights.  Be- 
sides they  have  nothing  to  do  with  the  motives  which  induced  the 
appellee  to  cause  a  second  sale  to  be  made  in  his  private  name,  for 
that  was  already  done  when  those  conversations  took  place. 

Admitting,  therefore,  the  purchase  made  by  the  appellee  in  the 
name  of  the  partnership  to  be  nothing  more,  with  respect  to  the  share 
of  John  Smith,  thstfi  a  purchase  made  by  a  person  having  no  autho- 
rity to  buy,  his  right  to  accept  it  stood  unimpaired,  when  the  appel- 
lee undertook  to  destroy  that  sale. 

But  the  appellee,  although  by  the  articles  no  power  was  given  to  him 
to  acquire  for  the  partnership  other  property  than  that  which  he  was 
to  receive  in  the  course  of  his  trade,  cannot  be  deemed  to  have  been 
entirely  destitute  of  any  authority  to  act  as  he  has  done.  Independent 
of  any  written  stipulations,  a  partner,  like  a  proxy,  may  be  considered 
as  tacitly  vested  with  a  discretionary  power  to  do  all  things  neces- 
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sary  to  enable*him  the  better  to  carry  on  the  business  which  he  has 
to  manage.  If  the  partner  is  in  the  situation  of  a  proxy  with  re- 
spect to  hisf  right  to  bind  his  partner,  the  following  principle  may  be 
applied  to  him.  ^  The  attorney  is  himself  bound  by  the  contract 
which  he  enters  into  as  such,  when  the  contract  is  not  made  by 
order  of  his  constituent,  nor  for  -his  utility:  but  if  it  is  made  by  order 
of  the  constituent,  or^br  his  utility  though  without  order^  it  binds 
him,  and  not  the  attorney."    (Curia  Philip,  tit.  Factores,  No.  32.) 

In  this  case  it  is  evident  from  the  conduct  and  correspondence  of 
the  appellee  that  there  existed  between  the  parties  some  understand- 
ing as  to  the  exercise  of  such  discretionary  power.  The  principal 
produce  for  which  they  could  sell  their  goods  was  cotton;  it  was 
more  profitable  to  buy  it  in  the  seed,  hence  the  propriety  of  estab- 
lishing a  gin;  hence  the  necessity  of  buying  a  place  whereon  to 
build  it.  The  appellee  bought  on  very  moderate  terms  a  tract  of 
land  advantageously  situated,  where  .a  store  could  be  kept  and  a  gin 
be  erected.  He  bought  mules  to  work  at  the  gin;  he  bought  a  slave 
for  the  service  of  the  store,  and  actually  improved  the  place  with  the 
funds  of  the  partnership.  Had  he  no  power  or  authority  to  do  all 
this?  If  that  power  or  authority  can  be  denied,  surely  it  is  not  by 
him,  whose  conduct  evidently  shows  that  he  considered  himself  as 
sufficiently  authorised  for  those  purposes. 

Upon  the  whole  we  are  of  opinion,  that  under  the  private  sale  of 
the  land  in  dispute  in  favor  of  the  partnership,  J.  Smith  acquired  a 
right  to  an  undivided  moiety  of  the  land;  that  he  has  done  no  act 
by  which  he  can  be  considered  as  having  divested  himself  of  that 
right;  that  the  subsequent  public  act  of  sale  of  the  same  land  could 
not  destroy,  and  has  not  destroyed,  that  right;  and  that,  as  between 
the  parties,  it  is  a  mere  nullity,  unless  it  is  received  as  a  confirma- 
tion of  the  private  act 

It  is,  therefore,  adjudged  and  decreed  that  the  judgment  of  the  dis* 
tfict  court  be  reversed,  and  that  judgment  be  entered  for  the  appellee 
for  one  undivided  moiety  of  the  land  by  him  claimed. 


Harang  v.  Dauphin.     IIL  640. 

DECIDED^  an  appeal  lies  though  the  sum  recovered  be  under 
three  hundred  dollars,  when  that  sued  for  is  aboye. 
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Erumbhaar  v.  Ludeling.     III.  640. 

THIS  suit  was  brought  on  a  bill  of  exchange,  and  the  plaintiff 
being  the  person  with  whom  the  defendant  was  concerned  in  the 
negotiation  of  the  instrument,  it  was  held^  that  the  defendant  might 
prove  that  he  signed  the  bill  as  agent,  and  that  the  plaintiff  had 
knowledge  of  his  being  such.  If  the  petition  states  that  the  bill  is 
for  value  received^  and  the  bill,  forming  part  of  the  petition  is  for 
vaiue  (la  advised^  this  is  not  such  a  variance  as  violates  the  rule  which 
requires  that  the  allegata  ei  probata  must  agree. 


Leghers  v.  Syndics  of  Phillips.     HI.  646. 

THIS  is  not  a  Friday  cause,  so  called  in  the  mle  of  the  parish 
court  of  Orleans. 


Michell  V.  Ayme.     III.  647. 

THE  only  question  decided  in  this  case  is,  can  the  holder  of  a  bill 
recover  against  the  acceptor  without  proving  the  handwriting  of  the 
endorsers? 

In  giving  the  opinion  of  the  court,  Mathews,  J.,  said,  although  it 
is  laid  down  as  a  general  rule,  that  the  acceptor  is  bound  to  know 
the  handwriting  of  his  correspondent,  the  drawer;  yet  he  is  supposed 
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to  look  no  further,  and  an  endorsee  who  sues  is  obliged  to  make  out 
his  right  and  authority  to  recover,  in  the  same  manner  as  if  the  bill 
bad  been  endorsed  after  acceptance. 


Abat  V.  Doliole.     III.  657. 

DECIDED^  that  in  a  suit  between  an  endorser  and  an  endorsee, 
the  maker  of  the  note  may  be  a  witness;  <^  for  the  success  of  either 
party  leaves  the  witness  in  the  same  obligation  to  pay  the  note;  it 
being  indifferent  to  him  whether  the  one  continues,  or  the  other 
becomes  his  creditor.'^* 


Bourcier  v.  Lanusse.     III.  661.     Ante  (174.) 

*  By  an  act  approved  March  37, 18S3,  the  maker  of  a  note  is  rendered  an  incompe- 
tent witnen  in  any  suit  brought  against  any  of  the  endoraen  of  the  note;  as  is  an  inaol- 
vent  who  baa  made  a  surrender,  in  any 'suit  between  his  creditors,  or  his  creditors  and 
debtors  founded  on  a  contract  entered  into  by  liim  pretfioua  to  hit  aurrender.  See  Moreau*8 
Digest  under  head  Juries,  S. 


Vol.  I.— 17 
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Rogers  v.  Beiller.     IIL  665. 

The  office  of  speeial  administrator  ia  legal  and  is  not  abolisbcd. 

MARTIN,  J.,  delivered  the  opinion  of  the  court  Two  questions 
present  themselves  for  the  decision  of  this  court. 

1.  Did  the  office  of  special  administrator,  claimed  by  the  plaintiff, 
ever  exist? 

2.  If  it  did,  was  it  afterwards  abrogated  by  any  subsequent  law? 
I.  It  is  said  that' it  never  existed,  for  offices  cannot  be  created  in  any 

other  manner  than  by  law,  and  the  person  who  issued  the  ordinance 
creating  this,  had  no  legislative  power. 

It  is  not  easy  for  us  to  determine  what  were  the  legitimate  powers 
of  a  governor-general  and  intendant  of  the  Spanish  province  of  Lou- 
isiana. It  is  clear,  that  some  of  the  persons  who  filled  that  office  ex- 
ercised legislative  power.  The  extent  of  the  authority  of  that  officer 
was  certainly  often  enlarged  by  instructions  from  the  crown,  and  the 
limits  of  it,  which  perhaps  were  never  accurately  defined  in  practice, 
cannot  at  the  present  time  be  with  facility  discerned.  The  president 
of  the  United  States  seems  to  have  believed  that  the  commission  he 
granted  to  the  then  governor  of  the  Mississippi  Territory,  vesting  him 
with  the  powers  of  governor-general  and  intendant  of  Louisiana, 
clothed  the  "grantee  with  some  legislative  authority,  since  he  ex- 
cepted the  right  of  taxation  from  the  grant.  The  grantee,  issuing 
the  ordinance  creating  the  office,  construed  his  commission  as  extend- 
ing to  the  exercise  of  legislative  authority  iti  this  and  some  other 
instances,  in  which  he  was  not  censured;  the  Superior  Court  of  the 
late  territory  silently  sanctioned  his  conduct  by  sustaining  suits  and 
giving  judgments  in  favor  of  the  officer,  and  the  legislature,  as  late  as 
in  1809,  imposed  certain  duties  on  him.  Till  the  institution  of  the 
present  suit,  during  the  tvhdle  territorial  government,  no  doubt  Ap- 
pears to  have  been  entertained  of  the  constitutional  and  legal  exist- 
ence of  the  office.  Many  estates,  some  of  great  value,  have  been 
settled  by  the  special  administrator.  It  would  be  attended  with  mon- 
strous inconveniences,  if,  by  declaring  that  the  office  never  legally 
existed,  the  court  was  to  annul  all  the  transactions  of  the  various 
incumbents  who  have  filled  it. 

When  in  the  case  of  Stuart  v.  Laird,  1  Cranch,  309,  a  judgment  was 
sought  to  be  reversed,  on  the  ground  that  the  judges  of  the  Supreme 
Court  of  the  United  States  had  no  right  to  sit  as  circuit  judges,  not  being 
appointed  as  such:  or  in  other  words  that  they  ought  to  have  distinct 
commissions  for  that  purpose;  that  court  thought  it  sufficient  to  ob- 
serve that  practice  and  acquiescence  for  a  period  of  several  years^ 
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commencing  with  the  organisation  of  the  judicial  system,  afforded  an 
irresistible  answer,  and  had  indeed  fixed  the  construction;  that  it  was 
a  cotemporary  interpretation  of  the  most  forcible  nature,  and  this 
practical  exposition  was  too  strong  and  too  obstinate,  to  be  shaken  or 
controlled,  they  concluded  that  the  question  was  now  at  rest  and 
ought  not  now  to  be  disturbed.  Here  practice  has  fixed  the  proper 
construction  of  the  powers  of  the  officer  who  issued  the  ordinance; 
the  judicial  and  legislative  authorities  of  the  late  government  hare 
sanctioned  the  construction.  Optima  legum  interpres  consuetudo. 
If  it  was  an  erroneous  one,  it  is  the  case  to  say  communis  error  facit 
jus.  It  began  with  the  organisation  of  the  American  government 
here;  the  question  is  to  be  considered  now  as  at  rest,  and  ought  not 
to  be  disturbed. 

II.  The  power  and  duty  of  the  officer  were  confiped  to  the  estates 
of  persons  dying  in  the  city  of  New  Orleans,  without  having  a  resi- 
dence of  two  years,  leaving  neither  lineal  relations,  nor  collateral  ones 
of  the  first  degree,  nor  husband  or  wife. 

Some  months  after  the  creation  of  the  office,  courts  of  probate 
making  a  general  provision  for  thjs  administration  of  the  property  of 
intestates,  were  established  by  the  legislative  council  in  1805.  'this 
was  never  held  to  interfere  with  the  duties  of  the  special  administrator, 
whose  office  it  was  to  secure  the  property  till  the  appointment  of  an 
administrator. 

In  1808,  the  Civil  Code  was  publisdhed.  This  act  purports  to  be  a 
digest  of  the  law  theretofore  in  force;  a  dedaratory  act.  The  person, 
who  according  to  it  is  to  attend  to  the  estate  of  an  intestate,  in  the 
absence  of  the  next  of  kin,  is  called  a  curator.  The  expression  of  the 
civil  law  corresponding  to  that  of  the  English  or  Amoricaa  law; 
administraictr. 

We  conclude  that  neither  the  act  of  the  legislative  council,  nor  the 
Civil  Code  have  repealed  the  ordinance  under  consideration. 

A  general  provision  does  not  repeal  a  particular  one  by  impKceh 
iion.  If  a  particular  thing  be  given  or  limited  in  the  preceding 
part  of  a  statute,  this  shall  not  be  altered  or  taken  away  by  subse- 
quent, general  words  of  the  same  statute.  6  Bacon^s  Abr.  931,  verbp 
Statute.  Stanton  v.  Univ.  of  Oxford,  1  Jones^  196.  In  this  case,  the 
provision  was  not  in  the  same  statute,  but  it  was  in  one  in  pari  ma-- 
teridf  and  all  such  are  to  be  taken  as  if  they  were  one.    Douglas,  30. 

Unless  the  ordinance  cannot  exist  with  the  Civil  Code,  it  must  b0 
holden  unrepealed.  Now,  the  duties  it  imposes  are  not  more  at  war 
with  the  provisions  of  the  Civil  Code,  than  with  the  act  of  the  legis- 
lative council.    We  conclude  it  is  not  repealed. 

The  judgment  of  the  district  court  must  therefore  be  annulled  and 
reversed,  and  the  cause  must  be  remanded  thither  with  directions  to 
proceed  to  the  trial. 
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Mayor,  fee,  of  New  Orleans  v.  Casteres.     Ill,  673, 

The  city  of  New  Orleans  derives  no  title  from  Congress  to  land  not  part  of  the  commons. 

MATHEWS,  J.,  delivered  the  opinion  of  the  court.  The  plaintiffs 
and  appellees,  in  this  suit,  claim  title  to  a  certain  lot  of  ground  situ- 
ated on  the  Bayou  Road,  as  being  a  part  of  the  commons  of  the  city, 
to  which  their  claim  has  been  recognised  and  confirmed  by  an  act  of 
congress,  entitled  an  act,  &c.,  8  Laws  U.  S.  303. 

From  the  tenor  of  the  petition  it  appears  to  be  a  petitory  action,  in 
which  to  entitle  them  to  recover,  they  must  show  a  right  and  title  in 
themselves,  not  only  against  the  appellant  but  all  other  persons;  in 
other  words  they  must  gain  by  the  strength  of  their  own  title  and 
not  by  the  weakness  of  their  adversary. 

The  difficulties  under  which  the  corporation  labors,  in  ascertaining 
their  right,  and  particularly  the  extent  of  their  claim  to  the  commons 
of  the  city,  we  have  heretofore  had  occasion  to  witness. 

The  United  States,  by  the  act  of  congress  above  alluded  to,  have 
clearly  recognised  the  title  of  the  city  to  commons  adjacent  to  it  and 
within  six  hundred  yards  from  its  fortifications,  and  confirmed  said  title, 
under  a  proviso  which  it  is  not  here  necessary  to  notice.  Whether 
this  act  be  viewed  as  making  an  original  grant  and  concession,  or  as 
a  confirmation  of  an  ancient  right  and  claim,  by  which  the  United 
States  have  relinquished  all  pretensions  to  the  property  therein  men- 
tioned, and  vested  a  complete  title  in  the  city;  it  appears  to  us  that  a 
fair  construction  of  it  will  confirm  the  claim  of  the  corporation,  under 
it,  to  such  lands  alone  adjacent  to  the  city,  as  were  commons  at  the 
time  of  passing  the  act  and  had  been  previously  such,  and  that  any 
right,  title  or  claim  which  the  United  States  may  have  to  real  pro- 
perty within  the  limits  from  the  fortifications,  prescribed  by  the  act 
other  than  the  commons,  does  not  by  this  grant,  or  recognition  and 
confirmation,  pass  to  the  city. 

As  the  appellees  claim  under  this  act  of  congress,  it  now  becomes 
necessary  to  examine  whether  there  is  any  thing  in  the  evidence  or 
statement  of  facts,  which  shows  the  lot,  the  subject  of  the  present 
contest,  to  be  of  that  description  of  property,  embraced  by  the  words 
and  meaning  of  the  law.  At  the  time  of  passing  the  act  cited,  was 
it  land  belonging  to  the  domain  of  the  United  States,  subject  to  the 
right  of  commons  of  the  city  of-  New  Orleans,  or  was  it  held  by  the 
general  government  as  a  property  separate  and  distinct  from  those 
commons?  It  is  evident,  from  the  facts  in  the  cause,  that  the  lot  of 
ground  to  which  the  city  corporation  claims  title,  in  the  present  suit, 
and  of  which  they  pray  to  be  maintained  in  their  possession  and  pro- 
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perty,  did  not  at  the  time  when  Louisiana  was  ceded  to  the  United 
States,  nor  at  the  period  when  the  act  of  congress  was  passed,  make 
a  part  of  the  commons  of  the  city.  On  the  contrary  it  is  stated  ex- 
pressly, to  be  a  part  of  a  plantation  belonging,  first  to  Mde.  Delavillier, 
who  sold  it  to  Mde.  de  Morant,  this  last  to  Moreau,  who  sold  it  to 
Nemengues;  from  whom  it  was  taken,  in  the  year  1792,  by  the  Baron 
de  Carondelet,  for  the  use  of  the  fortifications,  on  giving  him  an  in- 
demnification. 

Now  as  the  lot  was  not  a  part  of  the  commons  at  the  time  of  pass- 
ing the  act  of  congress,  under  which  the  appellees  claim,  they  have 
derived  rio  title  from  it.  They  have  made  out  no  satisfactory  title 
in  any  other  way  and  consequently  have  no  right  to  recover. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  parish  court  be  reversed  and  annulled;  and  this  court,  proceeding 
here  to  give  such  judgment  as  ought  there  to  have  been  given,  do  fur- 
ther order  and  decree  that  judgment  be  rendered  for  the  appellant, 
with  costs  of  suit. 


17* 
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EASTERN  DISTRICT,  JULY  TERM,  1815. 


Mitchell  V.  M'Millan.     III.  676. 

Foreign  proceedings  in  bankrnptcy  no  protection  againit  debts  contracted  here. 

MARTIN,  J.,  delivered  the  opinion  of  the  court. 

The  question  for  the  solution  of  this  court  is  this:  is  a  certificate  of 
bankruptcy,  duly  obtained  in  England,  where  it  is  admitted  it  works 
a  complete  discharge  of  antecedent  debts,  a  bar  to  a  suit  brought  in 
this  state,  by  a  person  residing  in  the  United  States,  and  for  a  debt 
contracted  there  before  the  bankruptcy  ? 

[The  court  gave  a  review  of  the  British  and  Aknerican  cases  and 
continued:] 

We  cannot  find  that  in  any  case,  either  in  England  or  the  United 
States,  persons  not  domiciliated  in  the  country,  in  which  the  certifi- 
cate was  obtained,  were  bound  by  the  discharge,  when  the  debt  was 
not  contracted  there.  The  authority  of  no  adjudged  case  would  sup- 
port us  in  solving  the  question  under  consideration  in  the  affirmative. 

Let  us  now  examine  the  question  according  to  the  ide^asof  the  civil 
or  the  Roman  law  writers. 

They  all  admit,  that  all  business  and  transactions  in  court  and  out 
of  court,  whether  testamentary  or  other  conveyance  or  acts,  which 
are  regularly  done  according  to  the  laws  of  the  place  in  which  they 
take  place,  are  valid,  also  in  other  countries,  even  where  a  different 
law  prevails,  and  where  had  they  been  so  transacted  they  would  not 
have  been  valid. 

This  principle,  however,  must  be  admitted  with  some  caution. 

In  testamentary  cases,  it  is  also  true  that  the  laws  of  the  country 
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where  the  succession  is  opened  will  be  binding  throughout  the  world; 
i  e.  that  if  the  executor,  administrator  or  curator,  dispose  of  the  assets 
according  to  the  law  of  the  country,  he  will  be  protected,  even  from 
the  claims  of  creditors  residing  abroad.  But  this  is^only  an  elucida- 
tion of  the  principle  we  have  deduced  from  the  British  and  American 
cases,  viz.  that  the  lex  loci  of  the  contract  must  regulate  it  throughout 
the  world.  If  A  contracts  with  B  in  London  and  B  dies  in  Paris, 
where  C  proves  the  will  and  has  letters  testamentary,  A's  claim  rests 
on  an  express  contract  with  B  in  London  and  an  implied  one  with 
C  in  Paris;  for  C,  in  taking  up  the  execution  of  the  will  and  pos- 
sessing himself  with  the  estate  of  A,  became  bound  to  pay  his  debts, 
according  to  the  laws  of  France:  on  which  the  law  raises  an  implied 
promise  to  each  creditor  to  pay  him  what  is  due  to  him,  according  to 
the  lex  loci  of  both  places  respectively;  but  the  mode  of  payment, 
the  order  of  precedence,  the  time,  must  be  regulated  in  all  cases  ac- 
cording to  the  lex  loci  of  the  coimtry  in  which  letters  testamentary 
are  granted. 

In  the  same  manner  would  be  regulated  the  rights  of  the  creditors 
of  a  bankrupt,  againsl  the  syndics,  assignees  or  trustees  of  the  estate. 
For  the  obligation  of  the  syndics,  &c.,  which  is  the  correlative  of  the 
rights  of  each  creditor,  is  produced  by  the  implied  contract,  resulting 
from  the  acceptance  of  the  office  or  trust  In  considering  therefore 
the  original  claim  of  each  creditor  on  the  debtor,  the  law  of  the  place 
where  the  contract  took  place  must  be  the  rule;  but  in  considering 
the  mode  of  payment,  the  precedence,  the  proportion  and  time  of 
payment,  the  law  of  the  place  where  the  bankruptcy  was  opened 
must  prevail,  because  it  is  the  lex  loci,  the  law  of  the  place  where  the 
syndics,  &c.  contracted  the  obligation  to  manage  the  estate. 

Proceedings  in  cases  of  bankruptcies  may  well  be  likened  to  pro- 
ceedings on  successions,  bankruptcies  being  successions  in  cases  of 
commercial  or  civil  death;  but  the  resemblance  stops  there:  the  con- 
sequences as  to  the  person  or  future  property  of  the  bankrupt  or 
debtor  cannot  be  explained  by  any  thing  in  the  case  of  a  succession, 
which  is  that  in  which  the  original  debtor  has  ceased  to  exist  both 
civilly  and  naturally. 

That  the  law  of  the  country  where  the  debt  was  created  must 
govern  the  case  in  the  country  where  the  discharge  was  obtained 
•  cannot  be  denied.  The  moral  obligation  becomes  a  legal  one,  that 
is,  receives  its  binding  force  in  foro  legis  from  the  lex  locif  which 
eodem  tnodo  quo  conslrvitur  eodem  modo  destruilur.  The  lex  loci 
is  then  that  which  the  parties  considered  as  that  which  was  to  enforce 
the  obligation  of  the  contract;  it  is  one  to  which  they  gave  their  assent; 
they  must  take  it  for  better  and  for  worse. 

But  to  consider  the  law  of  the  domicil  of  the  debtor,  to  be  changed 
at  his  pleasure,  as  that  which  is  to  govern  the  case,  from  the  circum- 
stance that  the  bankniptcy . was  declared  there,  and  thus  to  allow  one 
party  to  choose  the  law  by  which  the  rights  of  his  creditors  are  to  be 
regulated,  would  be  manifestly  unjust.    The  debtor  might  seek  some 
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remote  corner  of  the  world  where  one  tenth  of  bi8>creditors,  and  per- 
haps one  single  creditor,  might  dictate  the  terms  of  the  discharge. 
Hence,  whatever  naay  have  been  said,  arguendo^  by  any  judge  or 
counsel,  we  find^no  case  in  which  a  judge  decided  that  the  law  of  the 
place,  where  the  bankruptcy  was  declared,  is  to  be  regarded  out  of  it, 
when  that  country  was  not  at  the  same  time,  that  in  which  the  debt 
was  contracted,  or  the  joint  domicil  of  both  parties,  or  when  the 
creditor  was  not  an  actual  party  to  the  proceedings. 

Prom  the  best  consideration  we  are  able  to  ^ve  to  the  question 
imder  examination  we  must  solve  it  in  the  negative,  and  declare  our 
opinion  that  a  certificate  of  bankruptcy  obtained  abroad  cannot  pro- 
tect in  this  state  the  person  or  future  property  of  the  debtor,  against  a 
claim  of  a  citizen  of  the  United  States,  for  a  debt  contracted  in  the 
United  States. 


l^mmerson  v.  Gray  Sc  Tistylor,     IIL  697. 

Xf  A  hayM  gooil*  ftr  ]X»  giving  his  own  note,  and  drawi  on  B,  who  pfiya  the  ^raft«  Ifae 
goods  cannot*  on  the  fiylur^  of  At  be  iireated  in  the  hands  of  another  ag^i^  of  B  for 
pbedelitofA^ 

MARTIN,  J.,  delivered  tiie  oj^inion  of  the  court.  This  suit  origkia- 
led  by  a  writ  of  sequestmtion  obtained  by  Bmmerson  on  thirty-two 
bales  of  cetCon,  by  him  sold  to  J.  F.  Gray  k  tno.  Taylor,  of  NeW  Or- 
leans, on  a  credit'  of  sixty  days,  for  which  he  took  their  note:  they 
having  failed  about  nine  dajrs  after  the  sale. 

Gray  &  Tajrlor,  of  Philadelphia,  intervened  claiming  the  cotton 
as  thek  property;  their  claim  being  resisted  by  Emfners<Mi,  the  issue 
was  tried  by  a  jury  and  there  was  a  verdict  and  judgment  for  Em- 
mersoB*    Gray  k  Taylor  appealed. 

Tlie  statement  of  fiicts,  after  admitting  the  sale  and  ftilure  as  above 
49tftted,  seta  forth: 

That  om  of  the  firm  of  Gray  &  Taylor  came  to  New  Orleans, 
some  time  before  the  purchase  of  tke  cotton,  and  having  determined 
to  put  a  stop  to  die  unlimited  drafts  of  J.  F.  Gray  k  Jno.  Taylor  on 
Qwy  k  TaylOT,  resolved  not  to  accept  any  of  them,  beyond  the  amount 
of  any  quantity  of  prockice  which  J.  F.  Gray  k  J.  Taylor  should 
^ace  in  the  hands  of  an  agent  of  Gray  k  Taylor;  accordmgly  Bell, 
a  person  who  had  been  a  cbrk  of  J.  F.  Gray  k  J.  Taylor  for  about 
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two  years  before,  was  so  at  the  time  and  continued  so  till  their  failure, 
was  chosen  for  this  purpose.  He  received  from  Gray  &  Taylor  the 
keys  of  two  warehouses  which  were  rented  by  J.  F.  Gray  &  J. 
Taylor  and  by  them  underlet  to  Gray  &  Taylor,  and  was  informed 
that  J.  F.  Gray  &  J.  Taylor  were  to  buy  a  quantity  of  cotton  for 
the  account  of  Gray  &  Taylor,  which  they  were  directed  to  lodge 
in  BelPs  hands.  Orders  were  given  to  Bell  to  place  all  such  cottons 
in  the  warehouses  aforesaid,  giving  a  receipt  therefor  to  J.  F.  Gray 
&  J.  Taylor  and  ship  it,  and  when  the  warehouses  were  emptied 
to  return  the  keys  to  J.  F.  Gray  &  J.  Taylor,  and  either  draw  on 
Gray  &  Taylor  for  the  rent,*or  desire  J.  F.  Gray  &  J.  Taylor  to  debit 
Gray  &  Taylor  for  it. 

Soon  after  this  J.  P.  Gray  &  J.  Taylor  delivered  to  Bell  a  parcel 
of  cotton  (other  than  that  which  is  the  subject  of  the  present  suit), 
took  his  receipt  as  agent  of  Gray  &  Taylor,  and  drew  a  bill  for  the 
amount  on  Gray  &  Taylor.  The  bill  reaching  the  drawees  by 
mail,  before  Bell's  receipt  acknowledging  he  was  in  possession  of  the 
cotton,  they  refused  to  accept;  but  the  receipt  arriving  next  mail,  the 
bill  was  accepted  and  paid  at  maturity. 

The  thirty-two  bales,  now  in  dispute,  were  next  purchased  by  J. 
F.  Gray  &  J.  Taylor,  from  Emmerson,  on  a  credit  of  60  days  anij 
their  note  given  accordingly;  they  then  placed  eighteen  of  these  bales 
in  the  hands  of  Bell,  for  the  account  of  Gray  &  Taylor,  taking  his 
receipt  therefor,  made  a  draft  on  Gray  &  Taylor,  which  they  used 
in  their  own  affairs,  and  which  reaching  the  drawees,  after  the  receipt 
of  Bell,  was  duly  honored. 

J.  F.  Gray  &  J.  Taylor,  were  in  failing  circumstances  for  about 
three  years  before  their  failure,  which  was  not  occasioned  by  any  loss 
within  that  time.  Bell  had  access  to  their  letters,  books  and  papers. 
To  his  knowledge,  his  agency  for  Gray  &  Taylor  was  not  known 
in  New  Orleans  out  of  the  house  of  J.  F.  Gray  &  J.  Taylor:  but  Gray 
&  Taylor  had  not  requested  that  it  might  be  kept  secret. 

J.  F.  Gray  &  J.  Taylor,  during  the  agency  of  Bell,  bought  other 
produce  for  Gray  &  Taylor,  but  nothing  purchased  during  that  time 
went  to  the  discharge  of  any  debt  due  by  J.  F.  Gray  &  J.  Taylor  to 
Gray  &  Taylor;  these  transactions  being  kept  perfectly  distinct  from 
all  others. 

There  was  some  produce  of  J.  F.  Gray  &  J.  Taylor  in  the  ware- 
houses by  them  underlet  to  Gray  &  Taylor. 

J.  F.  Gray  &  J.  Taylor  failing  before  the  note  given  tp  Emmer- 
son for  the  cotton  became  due,  he  sequestered  the  cotton,  exercising 
his  droit  de  suite. 

Gray  &  Taylor  intervened  claiming  it  as  their  property,  denying 
the  right  of  Emmerson  to  arrest  it,  as  it  was  no  longer  in  the  posses- 
sion of  his  vendee,  and  as  they  had  acquired  a  fair  title  thereto  by 
receiving  a  delivery  of  and  paying  for  it. 

The  only  question  for  the  detennination  of  this  court  is  whether 
the  transaction  on  the  part  of  Gray  &  Taylor  be  attended  with 
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fraud,  as  the  property  sequestered  had  actually  passed  out  of  the  pos* 
session  of  the  vendees. 

Emmerson's  counsel  believe  they  discover  it  in  the  double  capacity 
of  Belly  in  this  transaction.  He  was  at  the  same  time  the  clerk  of  J. 
F.  Gray  &  J.  Taylor  and  the  agent  of  Gray  &  Taylor. 

We  are  of  opinion  that  this  circumstance  may  be  sufficient  to  awake 
our  suspicion  and  to  excite  our  inquiry;  but  when  we  compare  it 
with  those  which  precede,  attend  and  follow,  it  does  not  appear  that 
it  ought  to  have  any  influence  on  our  decision. 

We  notice  the  absence  (as  &r  as  the  facts  stated  go)  of  any  circum- 
stance from  which  any  collusion  between  J.  F.  &  J.  Taylor  and 
Gray  &  Taylor  might  be  inferred.  That  the  real  object  of  GrayA 
Taylor  in  appointing  Bell  their  agent  was  to  remove  the  produce 
for  which  they  were  to  pay,  from  the  control  of  J.  F.  Gray  &  J. 
Taylor,  is  manifested  by  their  refusal  to  honor  their  bill,  while  the 
evidence  of  the  delivery  of  the  cotton  remains  behind^  and  the  ready 
honor  they  do  the  bill  as  soon  as  the  evidence  is  received.  Hence 
the  appointment  of  Bell,  as  an  agent  of  Gray  &  Taylor^  appears  to 
us  a  correct  transaction. 

Let  us  now  examine  the  transaction  which  has  given  rise  to  the 
present  dispute. 

We  have  seen  that  when  the  partner  of  Gray  &  Taylor  was  here, 
he  mentioned  to  Bell  his  directions  to  J.  F.  Gray  &  J.  Taylor;  we 
now  see  the  latter  accordingly  make  a  purchase;  when  that  is  done, 
in  the  words  of  the  statement  of  facts  ^'  they  (the  bales)  were  weighed,'' 
placed  in  the  deponent's  (Bell's)  hands,  and  by  bim  "  stored."  He 
gave  his  receipt,  engaging  to  hold  and  deliver  them  to  the  order  of 
Gray  &  Taylor.  Seeing  this  receipt,  the  latter  accept  a  bill  and. 
finally  pay  for  the  cotton. 

We  see  nothing  that  authorises  us  to  call  this  a  fraudulent  purchase. 

The  counsel  of  Emmerson  contends  that  admitting  the  fairness  of 
the  purchase,  still  he  has  his  droit  de  auile^  because  the  cotton  lies 
still  in  the  possession  of  his  vendees. 

In  the  possession  of  the  vendees,  1.  because  J.  F.  Gray  &  J.  Tay- 
lor pay  rent  to  the  proprietors  of  the  warehouses  in  which  the  cotton 
is  found. 

2.  Because  it  is  ilnder  their  control,  being  under  that  of  their  clerk. 

3.  Because  the  cotton  being  bought  of  him  for  the  account  of  Gray 
and  Taylor,  they  are  his  vendees. 

I.  Altt\ough  the  underletting  of  the  warehouses  of  J.  F.  Gray  & 
J.  Taylor  was  not  publicly  known,  it  does  not  appear  that  there  was 
any  intention  to  keep  it  concealed:  and  the  cotton  being  stored  in  their 
warehouses  is  not  a  circumstance  that  may  have  tended  to  deceive 
Emmerson,  since  it  was  previous  to  his  parting  with  the  cotton. 
If  Gray  &  Taylor  have  voluntarily,  and  with  the  view  to  induce 
persons  to  trust  J.  F.  Gray  &  J.  Taylor,  filled  warehouses,  appa- 
rently occupied  by  the  latter,  with  produce  and  thereby  aided  them 
in  obtaining  a  credit,  which  they  otherwise  could  not  have  had,  those 
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who  may  thereby  be  injured  may  offer  this  circumstance,  as  a  reason 
why  they  should  be  paid  out  of  these  goods,  with  a  success  of  which 
we  are  not  now  to  decide.  But  Emmerson  may  not  say  that  this 
circumstance  produced  any  injury  to  him;  the  cause  camiot  be  poste- 
rior to  the  effect 

II.  It  does  not  follow  that  what  is  under  the  control  of  the  clerk  is 
necessarily  under  that  of  his  employers.  The  conduct  of  Gray  & 
Taylor  mamfe9ts  their  opinion  that  produce  in  the  hands  of  Bell  was 
safer  than  in  those  of  J.  F.  Gray  &  J.  Taylor,  for  they  refuse  to  pay 
for  cotton  till  they  hear  of  its  passage  from  the  hands  of  the  latter  into 
those  of  the  former. 

III.  Although  the  cotton  was  purchased  for  Gray  &  Taylor,  they 
were  not  the  vendees  of  Emmerson;  J.  F.  Gray  dt  J.  Taylor  did 
not  bind  them  by  the  contract.  Emmerson  took  the  notes  of  J.  F. 
Gray  &  J.  Taylor;  the  liability  of  Gray  &  Taylor  was  never  to  begin 
till  after  their  agent  had  actually  produce  in  his  hands:  and  then  they 
were  to  accept  and  pay  drafts  to  the  amount. 

Upon  the  whole,  no  fraud,  in  our  opinion,  can  be  attributed  to  Gray 
&  Taylor  from  any  circumstance  before  us.  If  they  lessened  the 
stock  from  which  the  creditors  of  J.  F.  Gray  &  Jno.  Taylor  were 
to  be  paid  by  withdrawing  from  it  the  cotton,  they  increased  it  by 
accepting  ana  paying  drafts  to  the  amount  of  its  value.  This  trans- 
action was  not  disadvantageous  to  the  mass  of  creditors. 

If  by  this  transaction  they  have  furnished  to  J.  F.  Gray  &  J.  Tay- 
lor the  roeaiis  of  destroying  the  lien  of  Emmerson  on  the  cotton, 
they  have  enabled  them  to  do  what  was  lawful  to  be  done;  what 
Emmerson  does  not  appear  to  have  cared  to  prevent;  what  without 
the  aid  of  Gray  &  Taylor,  might  have  likely  been  effected  without 
difficuhy, 

J.  F.  Gray  &  J.  Taylor  are  not  even  charged  with  having  em- 
bezzled the  proceeds  of  the  bill ;  the  counsel  of  Emmerson,  in  argu- 
ment, advances  it  went  to  satisfy  more  pressing  creditors^ 

Were  we  to  give  judgment  against  Gray  &  Taylor,  the  estate  of 
J.  F.  Gray  &  J.  Taylor  wduld  be  enriched  by  the  value  of  the  cotton 
to  the  detriment  of  Gray  &  Taylor.  Neminem  oporiet  cum  alie- 
rius  detrimento  hcuplttari. 

If  Emnieraon  does  suffer,  he  suffers  because  he  has  trusted^  he  is 
the  victim  of  bis  confidence;  Gray  &  Taylor  gave  no  credit;  they 
therefore  ought  not  to  losis. 

The  judgment  of  the  distri^  court  is,  therefore,  annulled  and  re- 
versed, and  this  court  orders  and  decrees  that  the  appellants  Gray  & 
Taylor  recover  the  eighteen  bales  of  cotton,  found  in  the  hands  of 
Bell  their  agent,  and  that  the  api^Uee  deliver  the  same,  and  pay  all 
costs; 
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Menendez  v.  Larionda's  Syndics.     III.  705. 

Fraud  is  presumed  in  all  cases  of  bankruptcy.  When  the  claim  of  any  creditor  of  a 
bankrupt  is  disputed  by  the  other  creditors,  an  act  under  private  si^atore  is  not  in 
itself  sufficient  proof  of  the  justice  of  the  claim.  He  is  bound  to  substantiate  his  claim 
by  other  evidence. 

MATHEWS,  J.,  delivered  the  opinion  of  the  court  In  this  case  the 
appellant  opposes  the  homologation  of  a  tableau  of  distribution, 
offered  by  the  appellees,  as  syndics  of  the  estate  of  Larionda,  an 
insolvent  debtor,  because  they  refuse  to  place  him  on  said  tableau,  as 
a  creditor  of  the  insolvent  for  the  amount  of  2,132  dollars,  which  he 
claims  on  a  promissory  note  given  by  said  Larionda. 

On  the  bilan  of  the  insolvent,  he  is  placed  amongst  the  creditors, 
by  receipts  and  accounts,  for  the  same  sum,  which  he  claims  by  a 
note  of  hand.  This  circumstance  amounts  to  nothing  more  than  a 
confession  on  the  part  of  Larionda,  that  he  owed  to  him  the  sum 
thus  stated,  at  the  time  of  his  failure,  but  does  not,  legally,  preclude 
the  mass  of  the  creditors  from  contesting  the  fairness  and  legitimacy 
of  his  claim.  This  they  have  done  in  the  present  case  by  the  answer 
of  the  syndics,  to  the  opposition  made  by  the  appellant  as  above 
stated;  in  which  they  declare  the  promissory  note,  offered  as  evidence 
of  the  debt  due  to  him  by  the  insolvent,  to  be  fraudulent  and  ficti- 
tious, and  that  the  appellee  never  gave  any  consideration  for  it. 

In  cases  of  insolvency  and  cessio  bonorutn^  it  is  lawful  for  the 
creditors  to  dispute  amongst  themselves  not  only  the  preference  in 
the  payment  of  their  credits,  but  also  the  legitimacy  of  their  claims; 
and  when  the  latter  occurs,  the  acknowledgment  of  an  instrument 
in  writing,  and  confession  of  a  debt  on  the  part  of  the  insolvent  is 
proof  sufficient  to  establish  the  debt  as  against  him  but  not  against 
the  rest  of  the  creditors,  for  it  is  presumed  to  be  fictitious  and  false, 
and  made  with  a  deliberate  intention,  to  elude  their  right.  And 
although  it  should  appear  by  a  note  of  tiand,  it  does  not  prove  its 
legitimacy,  because  of  the  facility  with  which  it  may  be  antedated, 
to  the  prejudice  of  other  creditors:  and  for  this  reason  he  who  does 
not  prove  his  credit  by  other  meansy  ought  not  to  be  considered 
amongst  the  true  and  lawful  creditors;  much  less  can  any  confession 
of  the  insolvent,  after  the  cession  of  his  property,  affect  the  interest  of 
his  creditors,  for  then  he  is  not  at  liberty  to  confess  debts  or  ackno w- 
Uedge  writings  under  private  signature.  (See  Febrero  del  Juicio  de 
ConcursOf  No.  33.)  The  same  principles  are  laid  down  in  the  Curia 
Fhilipica,  Tit.  Conocimiento  Illy  No.  9.    In  this  last. author  it  is 


JULY  TERM,  1815.  203 

[Police  Jury  of  New  Orleane  o.  Mojor,  ^c] 

also  recognised  as  a  principle  of  law  that  in  all  cases  of  failures  fraud 
is  to  be  presumed.  See  lib.  2,  Coniercio  Teresi.  11.  Falidos,  No,  16. 
From  these  authorities,  we  deem  it  correct  to  lay  down  the  follow- 
ing, as  legal  axioms;  1st,  in  all  cases  of  bankruptcy  fraud  is  to  be 
presumed  on  the  part  of  the  bankrupt;  and  2dly,  when  the  truth  and 
legality  of  the  claim  of  any  creditor  of  the  bankrupt  or  insolvent  is 
disputed  by  the  other  creditors,  the  confession  of  the  debt  by  him  or 
his  acknowledgment  of  any  instrument  under  his  private  signature, 
is  not  sufficient  to  establish  the  truth  and  justice  of  such  claim  against 
the  other  creditors;  but  on  the  contrary,  he  is  bound  to  support  the 
fairness  and  validity  of  his  credit  in  some  other  way,  or  by  some 
additional  proof. 


Police  Jury  of  New  Orleans  v.  Mayor,  &c.     III.  710, 

DECIDED^  the  Police  Jury  of  the  Parish,  and  the  City  Council 
of  New  Orleans,  have  both  the  Tight  of  establishing  a  ferry  across 
the  Mississippi  before  the  city. 


Vol.  I.— 18 
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WESTERN  DISTRICT,  AUGUST  TERM,  1815.* 


Broussart  v.  Trahan's  Heirs.     III.  714. 

If  counsel  take  an  exception  and  offer  to  draw  a  bill,  bat  the  judge  insists  on  doing  it 
himself,  and  neglects  it,  the  court  will  order  it  to  be  drawn  and  sent  up. 

MARTIN,  J.,  delivered  the  opinion  of  the  court.  At  the  trial  of 
this  cause  below  the  counsel  for  the  defendants,  now  the  appellants, 
took  several  exceptions  to  the  opinion  delivered  by  the  court,  and 
was  proceeding  to  draw  a  bill  of  these  exceptions  when  it  was  sug- 
gested by  the  court,  and  not  objected  to  on  either  side,  that  the  court 
should  strictly  note  each  objection  with  its  opinion  thereon,  and  that 
such  objections  or  exceptions  with  said  opinion  should  go  up  and 
make  part  of  the  record;  and  the  counsel  mentioning  he  had  rather 
draw  the  bill,  the  court  insisted  on  drawing  it.  The  counsel,  after 
the  adjournment,  pressed  the  judge  to  draw  the-  paper  he  had  pro- 
mised to  prepare,  but  without  effect. 

On  this  statement,  which  is  not  contradicted  by  the  opposite  coun- 
sel, this  court  is  moved  for  a  mandamus  to  the  judge  directing  him 
to  draw  and  transmit  the  opinion  and  objections  aforesaid. 

This  motion  is  resisted  on  the  ground  that  the  counsel  ought  to 
have  drawn  out  his  bill  of  exceptions,  notwithstanding  what  was 
said  by  the  court. 

This  court  is  of  opinion,  that  it  would  have  been  vain  to  draw  out 
the  bill  of  exceptions,  as  the  judge  declared  his  refusal  to  seal  it. 
That  where  a  judge  refuses  to  seal  a  bill  of  exceptions,  the  practice 

*  DniBioNT,  J.  was  prevented  by  indisposition  from  attending  the  Western  District 
this  year. 
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[Blodworth  o.  Lompeyrac.] 

is  to  issue  a  mandamus  to  seal  it,  if  it  be  truly  stated;  that  the  party 
ought  not  to  suffer  from  the  conduct  of  a  person  he  could  not  control. 
It  is,  therefore,  ordered,  that  a  mandamus  issue  commanding  the 
district  judge  to  draw  up  and  transmit  under  his  seal  to  this  court,  a 
note  of  the  opinion  by  him  given  and  excepted  to  by  the  defendant's 
counsel,  or  show  cause  why  he  does  not    See  post^  725. 


Lalande  v.  Fontenau  et  al.     III.  716. 

DECIDED^  causes  that  were  sent  out  for  trial  in  a  neighboring 
district,  before  the  act  of  the  7th  of  March,  1814,  are  thereby  required 
to  be  sent  back. 


Bludworth  v.  Lompeyrac.     III.  719. 

A  CITATION  need  not  be  headed  «  State  of  Louisiana.** 
Conventional  interest  cannot  exceed  10  per  cent,  per  annum;  and 
compound  interest  cannot  be  received. 
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WESTERN  DISTRICT,  SEPT.  TERM,  1815. 


Broussart  r.  Trahan's  Heirs.     III.  725. 

QU^SERE, — ^Whether  a  bill  of  exceptions  lies  to  the  opinion  of 
the  district  courts  in  a  motion  to  continue  a  cause? 

*^*  The  bench  not  being  full,  and  the  case  being  new  and  impor- 
tant, a  desire  was  intimated  by  the  court,  not  to  decide  on  it,  without 
the  aid  of  the  absent  judge,  and  the  counsel  consenting  thereto^  the 
cause  was  continued. 
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EASTERN  DISTRICT,  DECEMBER  TERM,  1815. 


Fagot  V.  David.     IV.  1. 

NO  bill  of  exceptions  lies  to  a  final  judgment 


Mayor  v.  Magnon.     lY.  3. 

AN  injunction  not  to  molest  or  trouble,  does  not  prevent  a  suit  to 
ascertain  a  right  The  terms  molestation  and  trouble  always  convey 
the  idea  of  some  injustice. 

Land  not  susceptible  of  alienation,  cannot  be  acquired  by  prescrip- 
tion. 

The  Mayor,  &c.,  of  New  Orleans,  may  sue  for  the  removal  of  a 
nuisance. 


18* 
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Cox,  Surviving,  Sic,  v.  Baband's  Syndics.     IV.  1 1 . 

IF  the  mortgagee  receive  a  negotiable  note  for  his  debt,  he  cannot 
resort  to  his  lien,  without  showing  that  he  still  holds  the  note  unpaid. 

If  a  debt,  secured  hy  a  mortgage,  be  intermingled  in  an  account, 
with  simple  debts  of  a  greater  amount,  and  a  small  balance  due  on 
the  whole,  so  that  it  does  not  appear  whether  the  balance  be  part  of 
the  mortgage  debt  or  of  the  simple  ones,  the  creditor  shall  not  be 
allowed  to  avail  himself  of  his  mortgage. 


Norris  v.  Mumford.     IV.  20. 

An  order  to  deliver  the  thin^  sold  is  not  a  delivery.    The  creditors  of  the  vendor  may 

attach  the  thing  sold  if  it  be  not  delivered. 

MATHEWS,  J.,  delivered  the  opinion  of  the  court.  The  only  ques- 
tion submitted  by  the  counsel  for  the  decisionof  this  court  is,  whether 
the  sale  made  in  New  York  by  Mumford,  the  defendant,  and  the  de- 
livery of  an  order  to  the  purchasers  for  the  delivery  of  the  cotton  by 
his  agents  who  were  in  possession  of  it,  in  this  city,  vest  the  pro- 
perty of  the  cotton  in  them — Whether  the  delivery  of  the  order  is  to 
be  considered  and  operate  as  a  feigned  delivery  of  the  thing  sold, 
and  transfer  to  the  purchasers  the  complete  ownership  of  it,  from  the 
date  of  the  order,  to  the  exclusion  of  the  claims  of  the  defendant's 
creditors? 

The  necessity  of  a  delivery  to  effect  a  complete  transfer  of  the 
dominion  and  property  of  the  thing  sold,  and  the  mode  and  effect  of 
it,  whether  the  delivery  be  real  or  feigned,  have  been  so  fully  investi- 
gated in  the  case  of  Dumford  v.  Brooks's  Syndics,  3  Mariin,  222, 
heretofore  determined  in  this  court,  that  it  is  useless  in  the  present 
case  to  enlarge  upon  the  subject  The  situation  of  the  parties,  in  the 
case  under  consideration,  supports  the  claim  of  the  appellant  more 
strongly  than  the  circumstances  of  the  case  alluded  to  did  that  of  the 
Syndics  of  Brooks.    There  the  insolvent  had  personal  possession  of 
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the  goods,  and  had  delivered  part  of  them  to  the  vendee.  Here, 
Mumford,  at  the  time  he  made  the  sale  of  the  cotton,  had  only  pos- 
session of  it  by  means  of  his  agents,  Talcott  &  Bowers,  and  therefore 
could  make  no  real  delivery,  except  by  their  intervention.  The  order 
to  Talcott  &  Bowers,  in  the  opinion  of  this  court,  is  only  evidence  of 
the  sale  by  Mumford  to  the  persons  intervening  and  claiming  the 
property,  and  does  not  amount  to  a  transfer  of  the  legal  ownership 
and  dominion  of  it,  so  as  to  prevent  the  creditors  of  the  vendor  from 
seizing  and  having  it  sold  to  satisfy  their  just  claims,  before  actual  de- 
livery under  the  order. 

We  are  of  opinion  that  the  judgment  of  the  parish  court  was  erro- 
neous, in  determining  that  the  cotton,  in  the  possession  of  the  gar- 
nishees, is  not  subject  to  the  attachment,  and  must  be  reversed;  and 
it  is  therefore  ordered,  adjudged,  and  decreed,  that  it  be  annulled, 
avoided  and  reversed.  Proceeding  to  give  such  judgment  here  as 
ought  to  have  been  given  in  the  court  below,  it  is  further  ordered,  ad- 
judged, and  decreed,  that  the  plaintiff  and  appellant  recover  from  the 
defendant  and  appellee  the  sum  of  three  hundred  and  twenty-three 
dollars  and  seventy-two  cents,  with  costs,  to  be  raised  by  the  sale  of 
the  property  attached.  See  Maurin  v.  Martinez  ei  aL,  5  Martin, 
March,  1818. 


Harang  v.  Dauphin.     lY.  27. 

The  sum  daiined,  not  that  recovered,  atoertaint  the  jarladiction  of  the  court 
The  deleodant*B  co-treBpaaaer  may  be  a  witness  for  him. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans.* 

Derbignt,  J.,  delivered  the  opinion  of  the  court  The  plaintiff  and 
appellee,  a  planter  of  the  parish  of  Orleans,  being  syndic  of  his  dis- 
trict, and  having  as  such  in  custody,  in  his  field,  some  stray  cattle,  the 
defendant  and  appellant,  his  neighbor,  pulled  down  the  fence  which 
separates  their  plantations,  went  after  some  horses,  which  belonged 
to  him,  and  drove  them  out  of  the  appellee's  field  into  his  own. 

Against  this  alleged  trespass  the  plaintiff  and  appellee  has  laid  a 
twofold  complaint,  asserting  that  <<  it  was  conomittea  not  only  in  vio- 

*  MAanx,  J.  dii  not  join  in  this  opinion,  having  been  of  ooonsel  in  the  case* 
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lation  of  his  private  property,  but  in  contempt  of  the  authority  with 
which  he  was  vested  as  syndic."  He  concludes  with  a  prayer  for 
damages,  and  has  obtained  judgment  for  one  hundred  dollars,  from 
which  the  present  appeal  is  brought. 

The  form  of  this  action  has  been  objected  to,  as  blending  together 
a  demand  for  public,  with  one  for  private,  reparation.  It  is  certain 
that  the  trespass  complained  of  cannot  be  viewed  here,  as  the  plain- 
tiff represents  it,  as  a  violation  of  a  private  right  and  a  contempt  of 
public  authority;  the  plaintiff  cannot  recover  damages  to  his  own  use 
for  such  a  contempt.  The  reparation  in  this  particular  is  of  a  differ- 
ent nature  than  that  due  for  a  private  injury.  But,  we  cannot  think 
that  the  allegation  of  the  plaintiff,  concerning  the  contempt  of  his 
authority,  affects  the  action  which  he  has  a  right  to  bring  {qr  a  private 
reparation;  his  suit,  therefore,  can  be  maintained  so  far  as  it  concerns 
his  private  interest 

The  next  object  of  our  consideration,  is  a  bill  of  exceptions,  taken 
by  the  defendant  on  the  refusal  of  the  parish  judge  to  admit  as  a  wit- 
ness a  person  who  accompanied  the  defendant  when  he  went  into  the 
plaintiff's  field  after  his  horses.  The  judge,  it  appears  rejected  that 
witness,  as  interested  in  the  event  of  the  suit.  In  this,  we  think  he 
erred.  It  is  a  principle  of  our  laws,  that,  even  after  a  judgment  has 
been  given  in  soiidum,  against  several  persons  who  have  committed 
a  trespass  together,  if  any  one  of  them  pays  the  whole  sum  recovered 
he  has  no  action  against  the  others  to  compel  them  to  contribute.  1 
Pothier,  Oblig.  u.  282.  Much  less  could  the  defendant  here,  who  is 
sued  alone,  call  on  his  co-trespasser  to  share  the  condenmation  with 
him.  That  person  is  not  interested  in  the  event  of  the  suit,  and  ought 
to  have  been  admitted  as  a  competent  witness,  however  suspicious  he 
may  otherwise  be,  from  his  connection  with  the  defendant  in  the 
alleged  trespass. 

It  might  be  further  observed,  that  if  he  had  any  interest  in  the  suit, 
that  interest  was  adverse  to  the  defendant  who  called  him;  as  the 
plaintiff,  who  has  recovered  damages  from  one  trespasser,  cannot 
afterwards  demand  any  from  the  other  trespassers.  7  Farlida^  15, 
15.  The  witness  in  the  case,  was  to  be  benefitted  by  a  judgment 
against  the  defendant.    Duperron  v.  Meunier,  3  Martin^  285. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  be 
annulled,  avoided  and  reversed,  and  that  the  cause  be  remanded  for 
trial  to  the  parish  court,  with  directions  to  the  judge  to  admit  Honore 
Duplechin  as  a  witness,  if  there  be  ^o  other  objection  to  his  compe- 
tency, than  the  one  alluded  to  in  the  bill  of  exceptions  filed  by  the 
appellant 

MoreaUy  for  the  plaintiff. 

Duncan^  for  the  defendant 
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Segbers  r.  Visinier  et  al.     IV.  30. 

Syndics  become  personally  liable  by  their  own  miscondact  only. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court  The  plaintiff 
and  appellee  brought  this  suit  in  the  court  below,  to  recover  the  sum 
of  458  dollars  on  account  of  money  expended  in  law  charges  for  the 
benefit  of  the  estate  of  John  Philips,  an  insolvent  debtor,  and  also 
for  professional  services  rendered  to  the  same,  which  he  claims  as 
being  due  and  owing  to  him  by  the  creditors  of  said  Philips,  and 
prays  judgment  against  the  defendants  and  appellants,  personally  and 
in  soiidumy  because  they,  as  syndics  of  the  creditors  aforesaid,  failed 
to  comply  with  certain  rules  and  orders  made  on  them  by  the  parish 
court. 

These  rules,  the  appellants,  who  were  defendants  in  the  inferior 
court,  state  in  their  answer,  were  obtained  ex  parte^  and  this  appears 
to  be  true  from  the  manner  in  which  they  are  worded;  being  abso- 
lute in  the  first  instance  and  obtained  on  motion  of  the  appellee. 

When  a  debtor  surrenders  his  estate  for  the  benefit  of  his  creditors, 
they  may  cause  to  be  appointed  by  the  judge  a  curator,  whose  duty 
it  is  to  take  care  of  the  estate;  or  they  may  appoint  some  one  or 
more  among  themselves,  under  the  name  of  syndics  or  assignees, 
to  have  the  management  of  the  said  estate.    Civil  Code,  84,  art.  34. 

After  the  cession  of  goods  and  appointment  of  a  curator  or  syndics, 
as  in  the  present  case,  it  becomes  their  duty  to  collect  the  debts  due 
to  the  insolvent,  to  administer  his  estate  most  advantageously  for  the 
mass  of  his  creditors,  and  to  pay  them  their  credits  according  to 
their  privilege,  in  pursuance  of  orders  from  a  competent  tribunal. 

Like  other  curators,  £i£/  bonOy  they  may,  on  account  of  maladminis- 
tration and  waste,  become  personally  liable  to  persons  interested  in 
having  the  estate  legally  and  honestly  managed.  But  in  an  action 
against  them,  like  the  present,  which  is  instituted  to  recover  the 
amount  owing  by  the  estate  of  the  insolvent  debtor  or  by  the  credit- 
ors of  such  estate  for  services  rendered  for  its  benefit,  and  make  them 
responsible  in  their  individual  capacity,  it  is  necessary  that  the  plain- 
tiff in  his  petition  should  clearly  set  forth  the  waste  committed,  and 
that  it  should  be  fully  proven  at  the  trial 

The  only  ground  stated  in  the  petition  of  the  appellee  (who  was 
plaintiff  in  the  parish  court)  by  which  he  attempts  to  charge  the  de- 
fendants personally,  is  a  disobedience  or  a  non-compliance  with  cer- 
tain rules  obtained  against  them,  by  him  ex  parte.    By  these  rules 
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they  were  required  to  file  a  tableau  of  distribution  of  the  insolvent's 
estate,  and  to  pay  to  the  appellant  the  sum  claimed  by  him,  as  a  sum 
privileged  above  all  others.  The  foundation  of  all  errors  and  mis- 
takes in  the  suit  are  to  be  discovered  in  this  ex  parte  order  of  the 
judge,  commanding  the  payment  of  Seghers'  claim,  as  a  privileged 
credit,  without  giving  the  syndics,  who  represent  the  mass  of  the  cre- 
ditors, an  opportunity  of  contesting  this  privilege  in  the  regular  man- 
ner of  proceeding  in  such  cases. — A  tableau  of  distribution  has  been 
since  filed  by  them,  in  which  are  exhibited  credits  to  an  exorbitant 
amount,  of  the  same  nature  as  the  appellee's,  besides  taxed  costs, 
which  show  clearly  the  impropriety  of  allowing  the  payment  of  any 
particular  claim,  before  a  distinct  view  can  be  had  of  all  the  claims 
against  the  estate  of  an  insolvent. 

The  appellee  has  not  in  his  petition  set  forth  any  waste  committed 
by  the  appellants,  other  than  what  is  to  be  implied  from  their  disobe- 
dience to  the  judge's  order  of  payment;  that  being  founded  in  error 
cannot  support  the  present  action. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed:  and  it  is  further 
ordered,  adjudged  and  decreed,  that  judgment  be  entered  here  for  the 
appellants  with  costs  to  be  taxed. 

The  floinXiS  in  proprid  persond. 

Porter  and  Depej/ster,  for  the  defendants. 


Mercier  v.  Packwood.     IV.  33. 

THE  court  ordered  the  appeal  to  be  dismissed  because  it  did  not 
appear  that  the  matter  in  dispute  exceeded  the  value  of  three  hundred 
dollars. 
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Shannon  v.  Barnwell  et  al.    lY.  35. 

The  appesl  will  not  be  suffered  to  be  dismisied  if  it  clearly  appear  to  have  been  taken  for 

delay. 

APPEAL  from  the  court  of  the  first  district. 

The  plaintiff  sued  for  the  recovery  of  a  sum  of  three  hundred 
dollars,  loaned  to  the  defendant,  with  interest,  and  recovered  accord- 
ingly. 

The  defendant  Barnwell  appealed  after  the  signing  of  the  judg- 
ment, and  took  no  measure  to  provide  a  statement  of  facts.  The 
plaintiff  moved  to  have  the  judgment  affirmed  with  damages,  under 
the  12th  section  of  the  act  organising  the  Supreme  Court;  and  the 
defendant  moved  to  dismiss  his  appeal 

Mathews,  J.,  delivered  the  opinion  of  the  court.  The  court 
ought  not  in  any  case  to  permit  the  appellant  to  dismiss  his  appeal, 
where  it  appears  evident  that  such  an  act  on  his  part  will  do  an  in- 
jury to  the  appellee,  by  depriving  him  of  a  right  which  can  only 
be  maintained  and  enforced  by  the  appellate  court.  We  have  on 
several  occasions  dismissed  appeals,  which  operates  an  affirmance  of 
the  judgment  in  the  inferior  courts,  so  far  as  to  authorise  executions 
on  them.  But  this  has  never  been  done,  when  it  did  appear  clearly 
that  the  appeal  was  taken  for  the  sake  of  delay  only.  The  difficulty 
is  to  ascertain  this  truth,  where  a  full  statement  does  not  accompany 
the  record;  yet,  if  it  is  not  attempted  to  be  done,  the  provisions  of 
the  12th  section  of  the  act  cited,  may  in  every  instance  be  defeated 
by  the  appellant,  who  chooses  to  delay,  not  praying  his  appeal  until 
after  the  time  prescribed  by  law  for  making  a  statement  of  facts. 
This  circumstance,  which  occurs  in  the  present  case,  together  with 
the  presumptive  correctness  which  attaches  to  every  judgment  of 
competent  tribunals,  until  the  contrary  is  shown,  is  in  our  opinion 
sufficient  to  authorise  the  court  to  give  force  and  efficacy  to  the  law, 
by  affirming  the  judgment  with  damages. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  vnih  five  per  centum  on  the  amount 
for  damages,  for  the  delay  caused  by  the  appeal 
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Faurie  v.  Morin's  Syndics  et  aL    IV.  39. 

A  promise,  in  considcrBtion  of  the  governor  being  prevailed  on  by  the  promiM  to  appoint 

the  promisor  to  an  office,  is  not  binding. 

APPEAL  from  the  court  of  the  first  district. 

This  action  was  grounded  on  a  written  contract,  the  preamble  of 
which  sets  forth  that  at  the  death  of  Joseph  Faurie,  the  plauitifT's 
husband,  *'  the  protection  of  government  granted  to  his  widow  the 
usufruct  of  part  of  the  office  of  a  public  auctioneer,  which  the  de- 
ceased had  filled,  by  a  declaration  that  no  person  should  be  ap- 
pointed thereto,  who  would  not  take  the  widow  as  a  partner;  and 
on  the  resignation  of  Bailly  Blanchard,  who  had  the  office  during 
thirty-one  months,  Morin  obtained  it  on  the  same  terms." 

Morin  afterwards  binds  himself  with  Debon,  as  his  surety,  to  pay 
to  the  plaintiff,  in  lieu  of  part  of  the  profits  to  which  she  had  a  right 
in  the  partnership,  the  sum  of  1,200  dollars  per  annuf/iy  in  monthly 
payments.  He  further  undertakes  to  refund  to  Bailly  Blanchard  the 
sum  of  350  dollars,  the  residue  of  a  sum  paid  to  him  by  J.  Pitot,  his 
predecessor,  for  which  he  is  to  retain  monthly  15  dollars  till  payment. 
He  further  engages  not  to  resign  without  giving  the  plaintiff  three 
months  notice:  and  it  is  provided,  that  on  quitting  the  office,  his  suc- 
cessor shall  refund  to  him  such  a  part  of  the  advance  made  to  B. 
Blanchard  as  may  remain  unpaid. 

The  answer  sets  forth  that  the  contract  was  obtained  without  any 
valid  or  legal  consideration,  and  through  niisrepresentation  and 
fraud;  that  the  principal  obligor,  and  his  surety,  were  imposed  upon 
by  deceitful  representations  made  by  the  plaintiff  and  the  then  gover- 
nor of  the  Territory  of  Orleans;  that  government  had  the  right  of 
granting  away  one  half  of  the  profits  of  the  office  of  auctioneer,  and 
so  the  obligation  is  illegal  and  void.  It  is  further  answered,  that 
the  commission  thus  obtained  by  Morin,  is  dated  February  11th, 
1811,  and  expired  on  the  same  day  in  1812.  The  sum  of  1,200  dol- 
lars was  by  him  paid  to  the  plaintiff  for  that  year,  and  so  nothing  is 
due  to  her. 

The  court  of  the  first  district  gave  judgment  for  the  defendant, 
being  of  opinion  that  '<  the  second  appointment  of  Morin  was  not  a 
continuance  of  his  first  commission,  but  placed  him  in  the  situation 
of  a  successor,  so  that  any  engagement  of  partnership  or  otherwise, 
made  in  relation  to  his  office,  niust  be  construed  to  be  only  co-exten- 
sive with  the  commission  held  at  the  time,  and  Morin  having  com- 
{>lied  with  his  contract,  under  the  first  commission,  is  no  further 
iable." 
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From  this  judgment  the  plaintiff  brought  the  present  appeal. 

As  part  of  the  statement  of  facts,  the  depositions  of  Pitot,  Blanchard 
and  Dubourg  come  up  with  the  record. 

The  first  states,  that  after  Faurie's  death,  having  been  concerned 
with  him  in  the  auction,  he  was  appointed  an  auctioneer,  and,  from 
motives  of  benevolence,  allowed  to  the  widow  the  share  of  the  pro- 
fits, which  her  husband  had  in  his  lifetime.  He  promised  her  not 
to  resign,  except  in  favor  of  such  a  person  as  would  extend  the  same 
advantage  to  her,  and  reimburse  the  advances  which  he  had  nSade 
to  her.  Accordingly,  arrangements  having  been  made  with  Blan- 
chard, who  had  objections  to  have  a  partner,  especially  a  woman, 
he  agreed  to  pay  her  a  stated  sum  yearly;  on  which,  he  was  com- 
missioned. 

Blanchard  deposes,  that  application  was 'made  to  him  by  Pitot, 
as  before  stated,  and  knowing  that  the  plaintiff  had  many  friends, 
and  was  patronised  by  the  governor,  he  conceived  he  would  not  be 
much  the  loser  by  giving  her  a  fixed  sum,  and  finally  came  to  an 
engagement  similar  to  that  on  which  the  present  suit  is  brought. — 
Having  concluded  this,  he  was  told  to  wait  on  the  governor  for  his 
commission.  He  went  and  gave  his  name  to  that  officer,  who  or- 
dered his  secretary  to  fill  up  a  commission.  On  its  being  perfected, 
the  deponent  wsis  sworn  in  and  the  commission  handed  to  him.  ' 
The  governor  now  inquired  whether  the  widow  was  to  be  his  part- 
ner, and  he  answered  by  disclosing  his  bargain  with  her.  He  never 
had  spoken  to  the  governor  till  then.  The  commission  was  applied 
for  by  the  plaintiff  or  her  friends:  and  it  was  well  known  that  the 
governor  made  it  a  sine  qud  non,  that  the  candidate  should  be  pre- 
sented by  her. 

Dubourg  deposes  that  he  waited  on  the  plaintiff  to  the  governor's 
to  solicit  Morin's  commission;  he  believed  it  would  not  have  been 
granted  without  the  condition  that  the  grantee  should  take  the  plain- 
tiff as  a  partner.  He  knows  the  governor  had  told  her  to  present  a 
candidate  and  he  would  inquire  into  his  capacity.  He  knows  that 
Blanchard's  commission  was  granted  at  the  solicitation  of  the  plain- 
tiff, but  cannot  say  that  the  governor  knew  of  any  bargain  between 
Blanchard  and  her.  • 

The  statement  of  facts  states  that  Morin's  first  commission  bears 
date  of  February  11, 1811 — the  second  of  February  12,  1812.  He 
was  two  years  in  office,  but  gave  no  bond  on  the  second  commission. 
He  paid  Blanchard  353  dollars,  22  cents,  on  the  25th  of  February, 
1811,  and  to  the  plaintiff  at  sundry  times  1445  dollars.  The  con- 
tract on  which  the  suit  is  brought*bears  date  February  13,  1811. 

Morin  made  a  cession  of  his  goods  to  his  creditors. 

• 

Maktin,  J.,  delivered  the  opinion  of  the  court.    It  appears  to  this 
court,  that  the  promise  of  the  defendant,  Morin,  cannot  support  the 
action.     From  the  instrument  itself,  it  is  manifest  that  the  only  con- 
sideration on  which  it  rests,  is  die  illegal  condition,  on  which  it  is 
Vol.  I.— 1 9 
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Stated  that  the  office  was  obtaiifed.  This  condition  is  contrary  to 
sound  policy.  Offices  are  to  be  granted  absolutely,  without  any  con- 
dition. It  is  not  in  the  power  of  the  grantor  to  lesseif  the  emolu- 
ments which  the  law  has  affixed  to  the  discharge  of  official  duties. 
It  matters  not  to  what  use  the  share  of  emolument,  thus  carved  out, 
is  applied.  The  public  will  be  ill  served,  if  the  circle,  within  which 
an  officer  is  to  be  selected,  is  narrowed  by  a  reduction  of  the  legal 
emoluments.  If  these  are  withdrawn  from  the  incumbent,  he  may 
be  placed  under  the  temptation  of  compensating  himself  by  specula- 
tion, extortion  and  fraud. 

The  condition  under  which  the  office  was  obtained  being  illegal 
and  void,  it  follows  that  the  promise  cannot  support  an  action. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 


L.  &  M.  Cresse  v.  Marigny.     IV.  50. 

Children  are  not  heirs  till  they  accept  the  inheritance. 

APPEAL  from  the  court  of  the  first  district. 

The  plaintiffs  claimed  a  slave  inherited  by  them  from  their  grand- 
mother, and  purchased  by  the  defendant,  at  a  sale  of  the  estate  of 
the  father  of  the  plaintifis  made  by  the  register  of  wills,  during  their 
absence  from  the  state. 

Derbignt,  J.,  delivered'the  opinion  of  the  court.  The  appellant 
resists  this  claim  of  the  appellees  oi»  two  grounds.  He  alleges  first, 
as  a  general  principle,  that  judicial  adjudications  do,  in  some  cases, 
transfer  the  property  even  of  third  persons,  and  that  this  is  one  of 
the  cases  to  which  the  rule  is  applicable.  In  support  of  this  position 
he  quoted  the  authority  of  Pothier,  who  in  his  TraiU  de  la  Pro- 
priitij  n.  76,  251,  152,  asserts  that  even  where  the  goods  of  a  third 
person  have  been  advertised  for  sale,  if  such  a  third  person  does  not 
oppose  the  sale  in  due  time,  the  right  of  property  passes  to  the  pur- 
chaser. 

Without  questioning  the  correctness  of  Pothier's  assertion,  it  is 
obvious  that  a  rule  so  widely  swerving  from  the  principles  of  natural 
law,  must  have  been  established  by  positive  provision,  and  cannot 
extend  beyond  the  country  for  which  it  was  made.    By  that  provi- 
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sion,  a  delay  is  fixed  within  which  the  third  person,  whose  property 
is  about  to  be  sold,  must  come  forward  and  opposa  the  sale.  After 
that  delay  he  forfeits  his  right,  as  a  punishment  for  his  neglect  to 
obey  the  laws  of  his  country.  The  necessity  of  quieting  purchasers 
of  property  exposed  to  sale  by  order  of  government,  may  be  pleaded 
in  justification  of  such  a  disposition;  but  nothing  short  of  some 
such  positive  law  among  us,  could  justify  this  court  in  recognising 
a  sale  of  this  nature  as  capable  of  transferring  the  right  of  property. 
Neither  could  the  sale,  in  such  case,  be  deemed  valid  and  binding 
upon  the  real  owner,  unless  it  were  shown  that  the  necessary  delay 
was  allowed  for  him  to  come  forward  and  oppose  the  sale,  and  that 
he  neglected  to  do  it  We  find  recognised,  on  the  contrary,  that 
after  the  judicial  adjudication  of  property  sold,  as  the  property  of  a 
defendant,  while  it  belonged  to  a  third  person,  such  a  third  person 
may  recover  his  property  by  suit.  Cur.  Phil.  Remate,  FebrerOj 
JuieioSj  b,  3,  sect.  2. 

The  second  ground  of  defence  of  the  appellant  is,  that  should 
the  present  sale  be  found  not  to  have  transferred  any  right  of  pro- 
perty to  the  buyer,  yet  the  appellees  ought  not  to  recover,  because 
they  are  the  heirs  of  a  person,  among  whose  estate  the  property  in 
dispute  was  sold,  and  as  such,  bound  to  make  that  3ale  good  to  the 
purchaser.  He  further  contends  that  confusion  has  taken  place  here 
in  their  persons,  as  being,  at  the  same  time,  heirs  and  creditors  of 
their  father. 

Without  considering  whether  heirs  as  they  are  obliged  to  guarantee 
the  deeds  of  their  ancestors,  are  likewise  bound  to  njake  good  the 
acts,  which  are  done  after  their  death,  by  those  who  dispose  of  their 
estates,  nor  whether  this  case,  in  which  the  appellees  appear,  not  as 
creditors  of  their  faMler,  but  as  owners  of  certain  slaves,  who  re- 
mained in  his  custody  till  after  his  death,  can  be  viewed  as  a  case  in 
which  confusion  has  blended  in  the  same  person  the  characters  of 
debtor  and  creditor,  let  us  say  at  once,  that  there  is  no  evidence  that 
the  appellees  are  or  intended  to  be  heirs  of  Joseph  Cresse. 

One  of  them  was' represented  as  having  done  an  act  of  heirship, 
because  she  applied  to  the  court  of  probates  for  her  share  of  the  in- 
heritance of  her  grandmother,  which  had  been  administered  by  her 
father  till  his  death.  Nothing,  in  this  application,  gives  room  even 
to  presume,  that  she  intended  to  accept  the  succession  of  her  father. 
On  the  contrary,  the  caution  with  which  she  confines  herself  to  the 
demand  of  her  share  of  her  grandmother's  estate,  is  an  evidence  of 
her  intention  not  to  meddle  with  the  succession  of  her  father.  Both 
the  appellees  are  then  in  the  same  situation:  they  have  done  no  act 
of  heirship,  and  are  at  liberty  to  acceptor  to  renounce  the  inheritance 
of  Joseph  Cresse. 

But  it  is  said,  that  until  they  renounce  in  due  form,  they  are  to  be 
considered  so  far  as  heirs,  as  to  be  deemed  inadmissible  in  any 
demand  incompatible  with  the  character  of  heirs.  It  is  not  easy  to 
conceive  why  it  should  be  so.    The  principle  is,  that  "until  the 
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acceptance  or  renunciation,  the  inheritance  is  to  be  considered  as  a 
fictitious  being,  ^representing  in  every  respect  the  deceased."  In  the 
meanwhile,  there  is  no  heir,  and  we  see  no  reason  why  the  persons, 
who  have  a  right  to  refuse  to  be  heirs,  should  be  considered  as  such 
before  they  have  made  known  their  intention,  and  should  be  deprived 
of  the  rights  which  they  hold  independently  of  their  character  of 
heirs. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 


Bayon  v.  Prevot*    IV.  64. 

He  who  takes  charge  of  a  ilaFe,  without  reward,  if  not  liable  for  his  fiirtoitoos  eecape. 

APPEAL  from  the  second  district. 

The  material  facts  of  the  case  are: 

The  defendant  voluntarily  took  charge  of  a  runaway  slave  with 
the  intention  of  delivering  him  to  his  master,  the  plaint^:  the  slave 
WEUs  feeble  from  a  sickness  under  which  he  was  then  suffering,  and 
in  company  with  other  slaves,  belonging  to  thtSdefendant,  was  placed 
on  board  a  boat,  which  frequently  landed;  during  the  second  night 
of  the  voyage  the  slave  disappeared. 

The  plaintiff  brought  suit  for  the  value  of  the  slave. 

There  was  a  verdict  and  judgment  for  the  defendant,  and  the  plain- 
tiff appealed. 

Mathews,  J.,  delivered  the  opinion  of  the  court.  The  only  ques- 
tion arising  from  this  statement  of  facts  is,  whether  the  appellee  has 
been  guiky  of  such  negligence  in  suffering  the  slave  to  escape,  as  to 
have  made  himself  responsible  to  the  owner  in  dsunages,  under  the 
rules  of  law  governing  quasi  contracts. 

According  to  the  regulations  of  tlie  Civil  Code,  the  person  who 
voluntarily  takes  upon  himself  to  manage  the  business  of  another, 
whether  it  be  undertaken  with,  or  without  the  knowledge  of  the 
latter,  contracts  a  tacit  engagement  to  complete  that  which  he  has 
thus  undertaken  to  do.  ^^  In  managing  the  business  he  is  obliged  to 
use  all  the  care  of  a  prudent  father  of  a  family.''  Civil  Code,  348, 
art.  8. 

According  to  this  rule,  the  negotiorum  gestor  is  only  bound  to 
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observe  that  ordinary  diligence  and  care,  which  might  be  expected 
from  a  prudent  master  himself. 

It  is  a  practice  almost  universal  among  owners  of  slaves  to  chastise 
them  corporally  for  the  offence  of  running  away,  and  when  they  are 
taken;  until  the  infliction  of  this  punishment,  ordinary  care  and  pru- 
dence requires  that  they  should  be  well  guarded  or  confined:  but,  surely 
it  cannot  be  required  of  any  one  to  exercise  a  species  of  care  and 
diligence,  in  violation  of  the  plainest  dictates  of  humanity,  or  to 
require  of  an  agent  to  do  that  which,  if  done  by  the  principal,  would 
fix  on  his  character  the  stain  of  brutality.  The  taking  the  slave, 
disestsed  as  he  was,  from  the  confined  and  unwholesome  air  of  a 
prison,  was  certainly  an  act  well  intended  on  the  part  of  Prevot,  for 
the  benefit  of  the  master:  and  on  his  way  up  to  the  parish  of  Ascen- 
sion, his  state  of  sickness  would  not  allow  him  to  be  confined.  His 
subsequent  escape  is  the  misfortune  of  the  owner,  for  which  the 
agent,  under  all  the  circumstances  of  the  case,  ought  not  to  be  made 
responsible. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 

Denis,  for  the  plaintiff. 

Morely  for  the  defendant. 


Bayon  v.  Mollere  et  al.     IV.  66. 

DECIDEDj  a  bill  of  sale  for  property  sold  by  a  parish  judge  act- 
ing as  sheriff,  is  good,  although  he  therein  takes  the  appellation  of 
sheriff,  instead  of  that  of  judge. 


19' 
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Pejchaud  t>.  Peytavin.     IV.  73. 

A  CASE  of  facts.  This  suit  was  brought  on  a  promissory  note 
s'gned  by  the  attorneys  of  the  defendant,  without  authority:  the  court 
was  of  opinion  that  the  circumstances  of  the  case  and  the  conduct  of 
the  defendant  showed,  that  he  so  far  approved  and  sanctioned  the 
conduct  of  his  agents  as  to  give  full  validity  to  the  note  against  him- 
self. 


Clark's  Executors  v.  Morgan.     IV.  79. 

If  a  ■heiiff  wrongftilly  execute  the  pfooen  of  a  oonrt  he  may  be  sued  therefor  in  aoother 

oonrt* 

APPEAL  from  the  court  of  the  parish  and  dty  of  New  Orleans. 

Mabtin^J.^  delivered  the  opinion  of  the  court  The  petition  states 
tliat  the  plaintiffs  having  issued  out  writs  of  seizure  and  sale  from  the 
court  of  the  first  district,  delivered  them  to  the  defendant,  the  sheriff, 
who  returned  that  the  ^  property  seized,  not  having  been  sold  for  two- 
thirds  of  its  appaised  value,  at  the  first  or  second  auctions,  was  sold 
at  the  third  and  last  to  James  Williams  for  60,000  dollars  at  twelve 
months'  credit  with  interest  and  security,  which  security  is  in  a  bond 
subscribed  by  Benjamin  .Farrar  and  Abner  L.  Duncan  as  sureties.'' 
That  at  the  expiration  of  the  year  die  plaintiffs  applied  to  the  sheriff 
and  were  informed  that  the  money  was  still  due,  whereupon  they 
required  him  to  deliver  them  the  mortgage  and  security  required  by 
law,  but  he  only  tendered  them  a  paper  purporting  to  be  a  bond,  which 
by  no  means  answers  the  letter  or  mtent  of  the  law,  which  they  did 
not  accept. 

The  petition  avers  the  consequent  liability  of  the  sheriff  to  pay  the 
money,  and  prays  process  against  him  from  the  parish  court  of  New 
Orleans. 

The  defendant  put  in  a  plea  to  the  jurisdiction  of  the  court,  on  the 
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ground  that  the  district  court,  from  which  the  writs  of  seizure  and 
sale  issued,  is  alone  competent  to  decide  on  the  matter. 

The  parish  court  sustained  the  plea,  and  the  plaintiffs  excepted  to 
the  opinon  of  the  court  in  this  respect,  and  thereon  appealed. 
*  The  court  below  did  not  give  any  reason  for  its  opinion  and  we 
axe  unable  to  find  a  good  one  in  support  of  it 

The  defendant  resides  in  the  parish  of  Orleans,  within  which  the 
district  and  parish  courts  have  concurrent  jurisdiction.  If  any  attor- 
ney, clerk  or  sheriff  in  either  of  these  courts  does  in  any  manner 
wrong  a  suitor,  the  injured  party  has  a  right  to  an  action  and  is  not 
compelled  to  resort  to  the  court  in  which  was  pending  the  suit,  in 
which  he  alleges  that  the  injury  was  done.  Both  courts  are  open  to 
him:  the  choice  is  his. 

The  judgment  of  the  parish  court  is  erroneous:  it  is  therefore 
ordered,  adjudged  and  decreed,  that  it  be  annulled,  avoided  and 
reversed,  and  that  the  suit  be  remanded  to  the  parish  court  with 
direction  to  the  judge  to  proceed  tt^ereon;  and  it  isflkrther  ordered 
that  the  defendant  and  appellant  pay  the  costs  of  this  appeal. 

Seghers^  for  the  plaintiif  ;  HenneUf  for  the  defendant.  See  •ffpril 
iermy  181G. 


Caune  v.  S^tgory.     IV.  81. 

An  attorney  at  law,  whosa  fee  »  nearlj  the  same  whether  he  fain  or  loae  the  rait,  if  a 

good  witneaa. 
The  protest  of  a  bill  of  exchange  proves  itwl£ 

APPEAL  from  the  court  of  the  first  district. 

DsBBiGNT,  J.,  delivered  the  opinion  of  the  court  This  is  an  action, 
by  the  holder  of  a  bill  of  exchange  against  one  of  the  endorsers. 
It  comes  up  to  this  court  upon  two  bills  of  exceptions  taken  by  the 
.defendant  -  <- 

By  the  first,  it  appears  that  the  plaintiff's  counsel  having  offered 
himself  as  a  witness  to  prove  that  the  defendant  had  promised  to 
pay  the  amount  of  the  bill,  he  was  challenged  as  interested  in  the 
cause,  and  that,  being  examined  on  his  voir  dircj  he  declared  that  he 
had  entered  into  no  agreement  with  his  cUent  for  his  fees,  but  intended 
to  charge  him  a  oommission  of  five  per  cent^  that  is  to*  say,  thirty- 
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one  dollars  if  he  should  recover  the  money,  or  a  fee  of  twenty-five 
dollars,  in  case  of  loss:  from  which  it  clearly  results  that  he  was  to 
receive  as  much  in  case  of  loss  as  in  case  of  success:  the  difference 
of  six  dollars  being  hardly  a  compensation  for  the  further  trouble, 
which  the  witness  was  to  take,  in  the  latter  case,  to  collect  the  money 
after  judgment. 

The  second  bill  of  exceptions  shows  that  the  plaintiff  having 
offered  to  produce  in  evidence  a  protest,  purporting  to  be  signed  by  a 
huissier  and  two  witnesses,  the  defendant  opposed  the  introduction 
of  tlie  evidence,  on^the  ground  that  the  <'  signjatures  of  the  huissier 
atid  witnesses  formed  no  legal  proof  of  their  being  authentic."  From 
the  manner  in  which  the  defendant's  counsel  argued  on  this  excep- 
tion, it  appears  that  he  meant  by  these  expressions,  first,  that  the 
signature  of  a  huissier  is  not  that  which  ought  to  appear  on  the 
protest  of  a  bill  of  exchange:  and  secondly,  that  the  signature  which 
is  affixed  to  the  protest  is  not  duly  authenticated,  because  not  certified 
by  the  consul  of  the  United  States. 

The  allegation  that  a  huissier  is  not  the  officer  who  ought  to 
protest  a  bill  of  exchange  is  not  supported  by  law,  the  French  code 
of  commerce  providing  positively  that  such  protest  is  to  be  made  by 
a  notary  and  two  witnesses,  or  a  huissier  and  the  like  number  of 
witnesses. 

As  to  the  other  objection.  It  is  the  practice  of  courts  of  the 
United  States  to  receive  in  evidence  the  protest  of  a  bill  of  exchange, 
without  requiring  proof  of  the  signature  of  the  officer,  who  received 
it:  and  we  see  nothing  in  the  laws  of  this  sate,  which  is  repugnant  to 
the  admission  of  such  practice  among  us,  especially  where  the 
signature  is  not  formally  denied.  The  want  of  legalisation  or  certifi- 
cate of  the  consul  of  the  United  States,  supposing  such  a  certificate 
to  be  evidence,  (a  point  which,  from  the  decision  of  the  Supreme 
Court  of  the  United  States,  in  Church  v.  Hubbard,  2  Crunch j  187,  is 
doubtful,)  was  no  *reason  why  the  document  should  have  been 
rejected:  because  that  omission  could  be  supplied,  if  necessary,  by 
other  testimony. 

It  is  therefore  ordered,  adjudged  and  decreed,  ttiat  the  judgment  of 
the  district  court  be  affirmed  with  costs. 

*«*  There  was  no  case  determined  during  the  month  of  January, 
1816. 
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Baron  v.  Phelan.    lY.  88. 

If  a  bill  of  sale  of  negroea  be  given  to  secure  the  payment  of  a  debt,  the  act  will  be 

considered  a  mortgage. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

•  Mathews,  J.,  delivered  the  opinion  of  the  court.  In  this  case, 
it  appears  by  the  statement  of  facts,  that  the  plaintiff  and  appellee 
was  indebted  to  the  defendant  and  appellant,  in  the  sum  of  3000  dol- 
lars, for  the  payment  of  which  he  conveyed  to  him  three  negroes, 
and  also  procured  his  wife  to  convey  a  fourth:  it  being  understood 
by  the  parties  that  the  sales  and  transfers  of  title  thus  made,  should 
not  convey  the  absolute  property,  but  that  the  sls#es  should  be 
holden  as  a  security  for  the  payment  of  the  debt — ^that  they  remained 
in  the  possession  of  the  appellee,  and  the  profit  of  their  labor  was 
applied  to  his  use — that  in  the  month  of  May,  1815,  he  called  a 
meeting  of  his  creditors,  a  majority  of  whom  granted  him  a  respite 
of  two  and  three  years — that  two  of  the  negroes  ran  away  from  him 
and  were  taken  up  and  put  in  jail  by  Phelan,  who  confined  them,  and 
the  keeper  of  .the  jdil  refused  to  deliver  them  to  the  appellee,  in  con- 
sequence of  the  interference  of  the  appellant.  Under  these  circum- 
stances, suit  was  commenced  in  the  court  below,  by  Baron,  to  recover 
possession  of  the  slaves  and  damages  for  their  detention.  Judgment 
having  been  rendered  in  his  favor,  Phelan  appealed. 
The  biUs  of  ssde  in  question  from  Baron  and  his  wife,  to  theappel- 
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lant,  taken  in  connection  with  the  instrument  of  writing,  by  which 
he  agrees  that  they  were  given  to  secure  to  him  the  payment  of  a 
debt  due  to  him  by  the  appellee,  can  be  considered  only  as  a  mort- 
gage or  hypothecation  of  the  property,  and  consequently  gave  to 
the  mortgagee  no  right  to  possess  himself  of  them  by  his  own  act 

The  judgment  of  the  parish  court  is  therefore  clearly  correct,  so 
far  as  it  goes  to  order  a  restitution  of  the  negroes,  and  although  the 
sum  allowed  to  the  plaintiff  in  damages,  for  the  loss  of.  the  labor  of 
the  slaves,  appears  to  be  somewhat  excessive,  yet  when  we  take  in 
view  that  part  of  the  statement  of  facts,  which  attributes  to  them 
skill  in  the  particular  manufacture  in  which  they  were  employed  by 
their  master,  and  that  they  are  worth  two  or  three  dollars  a  day  each, 
there  does  not  appear  to  exist  such  enormity  or  error  in  the  damages 
assessed,  as  to  require  the  interference  of  this  court 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed  with  costs. 

MortaUj  for  the  plaintiff. 

Hennen,  for  the  defendant. 


Baker  v.  Montgomery  et  ah     IV.  90. 


A  bill  from  the  qaarter-roaster-gencnd  on  the  secretai^  of  the  United  States  needs  not  to 

be  protested  for  non-acceptance. 
A  blank  endorsement  may  be  stricken  out  at  the  trial. 

APPEAL  #'om  the  court  of  the  parish  and  city  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court.  The  defendants 
are  sued  as  endorsers  of  a  bill  of  exchange  drawn  in  their  favor, 
at  ten  days'  sight,  by  the  quarter-master-general  of  the  United 
States  in  New  Orleans,  on  the  secretary  of  slate,  for  the  service  of 
government.  The  bill  was  presented  in  due  time,  at  the  office  of 
the  secretary,  where  the  chief  clerk  wrote  thereOn, "  Presented,  and 
will  be  paid  whenever  congress  make  the  necessary  appropriation — 
G.  G."  At  the  expiration  of  the  ten  days,  and  days  of  grace,  the 
bill  was  protested  for  non-payment,  and  due  notice  given  to  the 
defendants. 

The  plaintiff  was  the  immediate  endorser  of  the  defendants,  and 
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there  were  two  blank  and  one  special  endorsements  which  were 
stricken  out  at,  or  before  the  trial  in  the  court  below. 

The  defendants  resisted  the  claim  of  the  plaintiff  on  three  grounds; 
1.  That  as  the  drawer,  the  quarter-master-general,  could  not  be  per- 
sonally sued,  having  drawn  the  bill  in  his  ofiBcial  capacity,  they  could 
not  be  liable  as  endorsers.  2.  Because  the  plaintijS*  received  a  quali- 
fied acceptance,  inconsistent  with  the  tenor  of  the  bill.  3.  Because 
there  was  no  protest  for  non-acceptance,  nor  notice  given  to  the 
defendants  of  the  want  of  an  absolute  acceptance. 

The  parish  court  overruled  the  first  objection,  but  admitted  the 
last  two,  and  gave  judgment  for  the  defendants,  whereupon*  the 
plaintiff  appealed. 

Thij  court  is  of  opinion  the  first  plea  was  properly  overruled,  but 
that  the  parish  court  erred  in  giving  judgment  for  the  defendants  on 
the  other  two. 

There  was  no  necessity  of  any  acceptance  of  the  bill,  "  If  a  bill 
be  drawn  by  a  party  on  himself,  it  is  accepted  by  the  act  of  drawing: 
in  such  case,  as  there  is  no  drawer,  there  cannot  be  a  protest  for  non- 
acceptance.''     Loveiass  on  Billsj  22. 

"  The  general  government,"  says  the  parish  judge,  in  overruling 
the  first  plea,  '^  is  the  principal  of  the  quarter-master-general,  and  is 
as  effectually  obhged  as  if  its  chief  itself  drew,  while  the  bearer  of 
its  power  i^  not  in  the  least  obligated."  He  might  have  gone  farther 
ana  have  added,  ^'  if  the  secretary  of  state  had  accepted  the  bill,  the 
general  government,  being  the  principal  of  the  secretary,  would  have 
been  as  effectually  bound  as  if  the  chief  himself  had  accepted,  while 
the  bearer  of  its  power,  the  secretary,  would  not  be  in  the  least  obli- 
gated by  his  acceptance." 

We  are  therefore  of  opinion  that  there  was  no  necessity  of  either 
a  protest  or  any  notice  to  the  defendants,  on  account  of  what  is 
erroneously  supposed  to  be  a  qualified  acceptance,  varying  from  the 
contents  of  the  bill. 

It  does  not  appear  to  the  court  that  the  plaintiff  gave  any  assent 
to  what  was  written  by  the  clerk  of  the  secretary  of  state,  when  the 
bill  was  presented  in  the  office,  not  for  acceptance,  but  in  order  to 
obtain  a  date,  from  whicl^the  ten  days  after  sight  might  be  reckoned. 
The  plaintiff,  notwithstanding,  presented  the  bill  at  maturity  for  pay- 
ment. The  clause  did  not  vary  the  contract,  tTie  monay  drawn  for 
was  money  of  the  United  States,  which  all  the  parties  to  the  bill 
must  have  known,  could  only  be  drawn  in  consequence  of  an  appro- 
priation made  by  law.    Const«  U.  S.  art.  1.  sect.  9. 

The  bar  has  requested  us  to  express  our  opinion  on  a  part  of  that 
of  the  parish  judge,  which,  if  it  pass  uncontradicted,  may  have  the 
most  mischievous  consequences.  Since  the  establishment  of  banks, 
and  indeed  since  that  of  commerce  in  this  country,  blank  endorse- 
ments on  bills  of  exchange  and  promissory  notes,  have  been  the 
ordinary  means  of  transferring  these  securities,  and  the  Superior 
Courts  have^  since  the  establishment  of  the  American  government, 
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universally  permitted  the  plaintiff's  counsel  to  strike  out,  even  at  the 
trial,  such  blank  endorsements  as  were  in  the  way  of  his  recovery* 
The  parish  court  has  erroneously  taken  it  for  granted  that  the  ordi- 
nance of  Bilbao  afforded  in  this  respect  the  only  legal  rule  of  action 
and  that  blank  endorsements  are  illegal.  It  has  often  been  held  that 
the  part  of  the  ordinance  to  which  the  parish  court  referred,  is  not  in 
force  here.  Pouts  v.  Duplantier,  2  Martin^  328.  The  same  point 
has  often  been  ruled  by  the  district  court  of  the  United  States  in  this 
city.  That  court,  and  the  Superior  Court  of  the  territory,  allowed 
attorneys  to  fill  up  or  strike  out  blank  endorsements,  before  the  note 
passed  to  the  jury. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  parish 
court  be  annulled,  avoided  and  reversed,  and  that  the  judgment  of 
this  court  be  entered  for  the  plaintiff,  for  the  amount  of  the  bill,  in- 
terests, damages  and  costs  to  be  assessed  by  the  clerk. 


Louisiana  Bank  v.  Hampton.     lY.  94. 

DECIDED^  the  district  court  cannot  amend  its  judgment,  after 
it  is  signed  and  execution  has  issued,  and  if  an  appeal  be  brought  on 
the  judgment  so  amended,  a  statement  of  facts  made  after  the  original 
signature  will  not  be  legal. 

See  post  J  May  Term,  same  case. 


Duverny*s  Heirs  v.  Lafon.     IV.  96. 

THE  circumstances  of  this  case  are  similar  to  those  of  Louisiana 
Bank  v.  Hampton. 
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Olinde  v.  Gougis.     IV.  96. 

WHILE  the  cause  was  before  the  Supreme  Court  the  defendant 
died:  this  being  suggested  on  the  record,  his  representative  Arnauld 
Lartigue  was  made  a  defendant  in  his  stead. 


Benthorp  et  al.  v.  Bourg  et  ux.     IV.  97. 

The  soil  of  highway  is  public  property  aod  cannot  be  recovered  in  an  action  between 

indinduale. 

APPEAL  from  the  second  district 

Martin,  J.,  delivered  the  opinion  of  the  court.  The  plaintiffs 
demand  to  be  put  in  possession  of  a  tract  of  land,  by  them  leased  to 
the  defendants,  the  lease  having  expired.  Neither  the  plaintifis' 
title,  the  lease,  or  the  expiration  of  it  are  denied,  and  the  judge  a  quo 
has  given  judgment  in  their  favor,  excepting  therefrom, ''  the  public 
road  of  sixty-two  feet  in  breadth  along  the  left  bank  of  the  bayou  or 
canal  of  Lafourche,  and  a  way  of  twelve  feet  on  the  right,  which 
ought  to  remain  open  as  a  highway .*' 

Of  this  judgment  they  complain,  contending  1,  That  the  soil  ex- 
cepted is  not  a  public  road  or  highway.  2,  That  still,  as  it  passes 
over  their  land,  they  are  yet  owners  of  the  soil  and  owe  to  the  pub- 
lic a  servitude  or  right  of  way  only. 

The  statement  of  facts  shows  that  the  canal  is  navigable  in  high 
water,  much  used  for  the  purpose  of  transpprtation  in  boats  from 
the  Mississippi,  the  sea-shore,  &c.,  to  the  countv  of  Attakapas;  that 
for  facilitating  the  navigation,  a  road  or  way  for  towing  boats  was 
ordered  by  the  police  jury,  on  the  24th  of  July,  1811,  of  twelve  feet 
in  breadth  on  each  side  of  the  canal,  and  that  about  twenty-five  or 
twenty-six  years  ago,  a  road  for  passing  to  and  from  lake  Verret  had 
been  opened  by  the  inhabitants  of  the  parish,  and  in  the  year  follow- 
VoL.  L— 20 
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ing  was  greatly  improved  by  those  of  the  Attakapas  and  Opelousas; 
since  which  it  has  been  constantly  used  as  a  public  road  for  travellers, 
and  for  driving  cattle  from  these  two  counties  to  the  Mississippi  and 
New  Orleans. 

By  the  act  of  1809,  ch.  13,  it  is  provided,  that  the  borders  of  said 
canal  shall  be  considered  as  9,  public  highway,  and  that  the  proprie- 
tors of  the  land  on  the  borders  of  the  canal  shall  be  compelled  to 
make  said  road  and  to  keep  it  in  repair,  according  to  the  provisions 
of  the  existing  laws  and  regulations. 

In  1813,  ch.  13,  the  legislatiue  made  an  appropriation  and  ap- 
pointed commissioners  to  improve  this  road,  and  the  defendant, 
Bou]^,  was  authorised  to  keep  a  ferry,  at  the  mouth  of  the  canal, 
where  he  erected  a  house,  which  stands  on  the  part  of  the  land  ex- 
cepted by  the  judgment,  viz.  in  the  road,  which  the  commissioners 
thus  appointed  had  traced  out,  giving  it  a  breadth  of  sixty-two  feet 

On  these  facts  the  plainti^'  counsel  contends,  1.  That  the  pre- 
mises excepted  from  the  judgment  are  not  a  highway  or  public  road, 
as  the  legislature  could  not  take  away  the  right  of  the  plaintiffs  to 
any  part  of  their  land,  wiihoui  compensation;  2,  that  admitting  the 
premises  to  be  a  highway,  the  soil  is  still  the  property  of  the  plain- 
tiff, and  the  public  has  only  a  servitude,  a  right  of  way  over  it. 

I.  It  is  contended  that  the  legislature  could  not  establish  this  road, 
without  first  compensating  the  owner  for  the  loss  of  the  ground 
which  it  occupies. 

On  this  point,  we  are  referred  to  the  seventh  article  of  the  amend- 
ments to  the  constitution  of  the  United  States,  proposed  by  congress 
in  1789,  the  second  article  of  the  compacts,  in  the  ordinance  of  con- 
gress in  1787,  and  the  Civil  Code,  102,  art  2. 

1.  The  provisions  of  the  constitution  of  the  United  States  apply, 
.  with  a  few  exceptions,  to  the  federal  government  only.  They  do 
not  bind  state  governments,  except  in  cases  in  which  they  are  refer- 
red to.  The  amendments  cited  were  proposed  by  congress  as  a  bill 
of  rights  guarding  against  encroachments  from  the  federsd  govern- 
ment, <^a  number  of  states  having,  at  the  time  of  their  adopting  the 
constitution,  expressed  a  desire,  in  order  to  prevent  misconstruction 
or  abuses  of  its  powers,  that  further  declaratory  and  restrictive 
clauses  should  be  added;"  the  avowed  inducement  of  the  proposers 
of  the  amendments  was  that  <<  extending  the  grounds  of  confidence 
in  it  (the  constitution)  would  best  secure  the  beneficial  ends  of  its 
institution."    Preamble  to  the  Resolutions,  1  Graydon,  xvi. 

This  amendment  provides  that  ^private  property  shall  not  be 
taken  for  public  use,  without  just  compensation."  We  must  under- 
stand it  to  mean  property  taken  by  the  United  States,  or  under  some 
power  claimed  under  their  constitution;  for  it  was  against  the  mis- 
constntction  of  that  instrument  and  the  abuse  of  its  powers  that 
congress  intended  to  guard.  See  a  decision  on  this  subject.  Terri- 
tory V.  Hattick,  2  Martin,  87.  The  court  there  decided  that  the 
second  section  of  the  third  article  of  the  constitution  of  the  United 
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States,  whidi  requires  that  the  trial  of  all  crimes  should  be  by  jury, 
and  the  6th  article  of  the  amendments,  which  demands  the  interven- 
tion of  a  jury  also,  related  only  to  the  exercise  of  the  judicial  powers 
of  the  United  States.  Congress  appear  to  have  entertained  the 
same  idea,  when  they  required  that  there  should  be,  in  the  constitu- 
tion of  this  state,  a  clause  securing  to  the  citizens  the  trial  by  jury  in 
all  criminal  cases.  For,  if  the  corresponding  clause  in  the  constitution 
of  the  United  States  extended  to  cases  under  state  government,  the 
precaution  would  have  been  useless. 

This  court  is  of  opinion  that  the  amendment  of  the  constitution  of 
the  United  States  alluded  to,  does  not  prevent  a  state  from  taking 
the  land  necessary  for  her  roads,  without  making  a  compensation 
tberefor. 

2.  The  ordinance  of  1787  declares  that,  in  a  territorial  government 
"should  public  exigencies  make  it  necessary  to  the  common  preser- 
vation to  take  any  person's  property  or  to  demand  his  particular  ser- 
vices, full  compensation  shall  be  made  therefor/'  The  words  com- 
inon  preservation  imply,  that  congress  had  then  in  view  those  ex- 
traordinary cases,  in  time  of  war  or  danger,  when  the  property  or 
services  of  an  individual  become  accidentally  necessary  to  the  pre- 
servation of  the  country,  cmd  the  phraseology  differs  from  the  con- 
stitution of  the  United  States,  so  as  to  repel  the  idea  that  instant  or 
previous  satisfaction  should  be  made  in  every  case.  They  impose 
on  territorial  governments,  as  is  apprehended,  the  obligation  of  mak- 
it)g,  and  invest  the  sufferer  with  the  right  of  demanding,  compen- 
sation. It  is  far  from  being  clear  that  this  article  would  prevent  the 
legislature  from  requiring  the  services  of  a  citizen  as  a  juror  without 
previous  compensation,  or  demand  that,  in  every  case,  a  previous 
compensation  should  precede  the  laying  out  of  a  road.  In  many 
eases,  this  must  be  particularly  inconvenient.  Till  the  road  be 
actually  laid  out,  neither  the  persons  entitled  to  compensation  nor  the 
proportion  in  which  it  is  due  can  be  ascertained. 

If  the  amendment  to  the  constitution  of  the  United  States  and  the 
article  of  the  drdinance  opposed  to  the  act  of  the  legislature,  avail 
the  plaintiffs,  it  must  be  on  the  ground  that  the  latter  is  unconstitu- 
tional and  null.  Now,  this  court  will  never  declare  an  act  of  the 
legislature  unconstitutional,  unless  the  unconstitutionality  be  clear 
and  apparent.    In  doubtful  cases  they  will  support  the  act. 

It  is  clear  the  act  does  not  violate  the  amendment,  and  it  is  very 
doubtful  indeed,  that  it  is  in  the  least  repugnant  to  the  ordinance. 
We  rather  think  it  is  not 

3.  Lastly  the  Civil  Code,  102,  art.  8,  is  presented  to  us  as  striking 
with  nullity  the  act  of  1789,  which  declares  the  premises  to  be  a 
public  road. 

"  No  one,"  says  the  Code,  ^  can  be  compelled  to  part  with  his  pro- 
perty unless  by  reason  of  public  utility,  and  in  consideration  of  an 
equitable  and  previous  compensation." 

This  appears  to  this  court  as  a  rule  of  conduct  to  the  officers  of 
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this  State,  not  as  derogating  from  or  restraining  the  powers  of  subse- 
quent legislatures.  The  general  assembly  of  1808,  which  enacted 
the  Civil  Code,  was  not  a  superior  power  to  the  general  assembly  of 
1809;  it  was  the  same  body:  the  Code  was  passed  during  their  first, 
the  act  during  their  second  session.  The  act  was  posterior  to  the 
Code.  If,  therefore,  there  be  any  thing  contradictory  in  these  instru- 
ments, the  latter  must  so  far  abrogate  the  former. 

Admitting  that  the  clause  in  the  first  had  the  force  of  a  constitu- 
tional injunction,  it  does  not  appear  that  it  would  hare  been  violated. 
Twenty-five  years  ago  a  road  was  opened  by  the  inhabitants  of  the 
neighborhood;  the  following  year  the  people  of  the  adjoining  coun- 
ties improve  it;  eighteen  years  after,  in  1809,  the  legislature  declare  it 
shall  be  considered  as  a  public  road;  in  1811,  the  police  jury  acts  on 
it;  in  1811,  the  legislature  of  the  state  make  an  appropriation  for  its 
improvements;  its  commissioners  enlai^e  it.  During  all  this  time,  the 
owners  of  the  land  submitted  to  all  this.  Can  we  now  say  that  they 
have  been  compelled  to  part  with  their  property,  without  compen- 
sation, while  they  never  expressed  a  belief  that  they  were  entitled  to 
any? 

They  have  no  grant.  One,  from  circumstances,  is  presumed:  but 
it  must  also  be  presumed  to  be  such  a  one,  as  those  which  were  ge- 
nerally given  when  their  ownership  began.  The  French  and  Span- 
ish governments  granted  their  land  gratuitously,  but  a  reservation 
was  generally  made  for  roads,  often  for  fortifications.  Sigur  v.  St 
Maxent's  Syndics,  1  Martin^  231.  During  these  two  governments, 
there  is  no  instance  of  any  payment  for  land  taken  for  public  roads. 

II.  On  the  second  point  the  plaintifis  have  introduced  a  number  of 
authorities  from  the  English  jurists.  3  Bac.  Abr.  494;  2  Esp.  N. 
P.  Gould's  ed.  2;  6  East,  254;  2  Strange,  1004:  1  Burrows,  143. 
They  have  also  cited  American  cases,  6  Mass.  T.  R.  454;  Johnson, 
357. 

From  these,  it  seems  that  in  Great  Britain,  the  owner  of  a  tract  of 
land,  on  which  the  highway  passes,  retains  the  property  of  the  soiL 
But  neither  the  common  law,  nor  the  statutes  of  Great  Britain  can 
afibrd  us  much  light  in  this  respect 

Let  us  therefore  examine  the  question,  according  to  the  Roman, 
the  French  and  the  Spanish  law,  which  must  regulate  the  efiect  of  a 
grant  of  land  in  Louisiana  before  possession  was  taken  of  the  coun- 
try by  the  Americans. 

Viam  publicam  earn  dicimuSj  cujus  etiam  solum  publicum  est. 
Nan  enim  sicuti  in  privatd  vid^  ita  est  in  publicdy  accipimus. 
Ftmprivatas  solum,  alienum  est:  jus  tantum  eundi  et  agendi  no- 
bis  competit:  vise  autem  publicae  solum  publicum  est.  ff.  43,  8,  2. 
§21. 

Literally  translated,  we  call  a  public  road  that  of  which  enen  the 
soil  is  public.  We  do  not  take  it  to  be  in  a  public  road  as  in  a 
private  one,  the  soil  of  which  belongs  to  another,  while  we  have  only 
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the  right  of  walking  or  driving  over  it:  the  soil  of  a  public  road  is 
pablic. 

The  contradistinction  between  a  public  and  a  private  way,  as  to 
the  ownership  of  the  soil,  is  here  apparent.  Here  the  idea  of  the 
right  of  the  public  being  only  incorporeal,  a  mere  right  of  way,  is 
repelled,  as  well  as  the  corresponding  one  of  the  soil  being  private 
property:  which  is  said  to  be  the  case  in  private  ways.  And  the 
distinction  between  these  and  public  roads  is  made  to  consist  in  this> 
that  in  the  latter  the  right  of  passing  over  the  surface  and  the  owner- 
ship of  the  soil  reside  in  the  public. 

In  France,  it  is  believed,  a  highway  cannot  be  the  subject  of  a 
sale  or  the  possession  of  an  individual.    It  is  hors  de  commerce. 

We  cannot  sell,  says  Pothier,  things  which  from  their  nature  are 
out  of  commerce,  as  a  church,  a  church-yard,  a  public  square, 
Traite  de  VeniCy  n,  10.  Among  corporeal  things,  there  are  some 
which  are  not  susceptible  of  possession,  as  those  which  are  divini 
aut  publici  juris,  as  a  public  square,  TraiU  de  Possession,  n,  37. 
Of  die  nature  of  a  public  square  is  a  street  or  a  highway,  which  is 
a  street  of  the  country.  The  highway  and  street  are  as  much  pub^- 
ltd  juris  as  the  square. 

Royal  roads  are  those  leading  from  a  city  to  another.  Public 
roads  are  those  leading  from  a  village  to  another.'  Although  public 
roads  be  not  called  royal,  yet  they  belong  to  the  king.  Quoique  les 
chemins  publics  ne  soient  pes  appelis  royaux,  ils  appartiennement 
cependant  au  rou     Denisart,  verbo  Chemin. 

The  ordinance  of  Louis  XIV,  in  1669,  is  reUed  on  to  show  that 
the  soil  of  a  highway,  chemin  royal,  belongs  to  the  owner  of  the 
soil  over  which  it  passes:  this  ordinance  providing  that  owners  of 
estates  on  navigable  rivers  are  to  leave  a  royal  road,  on  each  bank, 
at  least  twenty-four  feet  wide,  without  any  tree,  fence  or  hedge 
nearer  than  thirty  feet,  on  the  side  of  which  boats  are  drawn,  and 
ten  feet  on  the  other,  under  the  penalty  of  a  fine  and  the  confiscation 
of  the  trees.  Hence,  it  is  considered  that  the  sovereign  could  not 
consider  the  soil  of  the  road  as  public  property,  sis  in  such  case,  it 
would  have  been  absurd  to  denounce  the  confiscation  of  trees,  which 
growing  in  the  soil  of  the  public  were  already  public  property.  The 
clear  part  of  the  road  was  to  be  twenty-four  feet  on  one  side  and  ten 
on  the  other:  between  this  space  and  that  on  which  trees  could  be 
planted,  without  incurring  confiscation,  was  on  one  side  of  the 
stream,  a  strip  of  ground  six  feet,  on  the  other,  a  strip  of  fourteen 
feet  wide:  and  it  is  to  trees,  fences  and  hedges  on  these  strips,  that 
the  confiscation  spoken  of  extends. 

We  conclude  that  the  part  of  the  Roman  law,  which  declares  the 
soil  of  a  highway  to  be  public  property  appears  to  us  to  be  in  force 
in  France,  and  was  so  in  Louisiana,  when  the  country  passed  under 
the  dominion  of  Spain. 

The  laws  of  that  monarchy  do  not  appear  to  have  wrought  any 
change  in  this  respect. 

20* 
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Ijo9  rioM  e  lospuerios  e  ios  camina»  pubiieow  perieneeen  a  toitm 
lo$  hambres  camtnunalmenlej  Pariida  3, 28,  6.  The  rireiSy  pmts 
and  pablic  roads  belong  to  all  men  in  cominoiL  After  this  dedara- 
tion  the  legislator  speaks  of  the  banks  of  rivers.  These,  we  are  in- 
formed, are  the  property  of  the  Owners  of  riparian  estatesL  Las 
riberas  de  Ios  rios  son,  quanio  al  senorio^  de  aqueUaSy  cuyos  aoit 
las  heredades  a  que  son  ayuniudoM,  He  speaks  of  the  use  which 
all  men  may  make  of  these  banks.  All  men  may  use  the  banks  of 
rivers.  Todo  kombre  ptiede  usar  de  ellaSj  ^  The  property  <^ 
the  public  on  the  road  is  here  asamilated  to  that  which  it  has  on  die 
river,  not  to  that  on  the  banks. 

In  the  case  of  Metzinger  v.  The  Mayor,  &c.,  of  New  Orleans,  this 
court  held  that  ^  roads  and  streets  cannot  be  appropriated  to  private 
use."     3  Martin,  303;  Civil  Code,  94,  art.  6. 

The  judgment  of  the  district  court,  which  excepts  from  the  lands 
decreed  to  the  plaintiffs  so  much  of  the  premises  as  was  declared  to 
be  a  public  road  and  highway,  is  in  conformity  to  law,  and  it  is 
therefore  ordered,  adjudged  and  decreed,  that  it  be  affirmed  at  the 
costs  of  the  plaintiflSs  and  appellants. 

A  rehearing  was  prayed  for  but  refused. 

Livingston,  for  the  plaintifb. 

Porter  and  Moreau,  for  the  defendanta 
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Tricou  V.  Bajon.     IV.  169. 

If  leave  be  given  to  aDiwer,  td  ae  not  to  delay  the  trial,  a  right  to  a  trial  hy  jary  is  not 
thereby  to  be  understood  to  be  given  np,  aithoogb  to  obtain  it,  the  trial  may  be  de- 
layed. 

APPEAL  from  the  second  district 

DerbionT)  J.)  delivered  the  opinion  of  the  court.  This  is  a  suit 
brought  by  a  vendor  to  obtain  the  rescision  of  a  sale,  on  account  of 
the  non-performance  of  the  engagements  entered  into  by  the  vendee. 

The  record  comes  up  with  a  full  i^tatement  of  the  facts,  so  as  to 
enable  this  court  to  pronounce  on  the  merits.  But  it  is  first  alleged  by 
the  defendant  and  appellant,  that  he  has  been  wrongfully  deprived 
of  a  trial  by  jury,  and  that  the  case  ought  to  be  remanded  to  be  thus 
tried.  In  support  of  this,  he  produces  a  bill  of  exceptions,  from 
which  it  appears  that  the  appellant,  having  first  filed  a  plea  in  abate- 
ment, instesid  of  a  full  answer,  and  the  plea  having  been  overruled, 
he  obtained  leave  to  answer  on  condition  that  his  answer  should  not 
be  such  as  to  delay  the  trial  of  the  cause — that  he  then  filed  an 
answer  on  the  merits,  and  therein  prayed  for  a  trial  by  jury,  but  that 
the  jury,  who,  according  the  rules  of  the  court  of  the  second  district, 
is  impannelled  at  the  beginning  of  each  term,  for  the  trial  of  all 
causes,  having  been  dismissed  previous  to  that  application,  the  court 
would  not  suffer  the  cause  to  be  continued  until  the  next  term,  but 
urged  the  defendant  into  a  trial,  without  the  benefit  of  a  jury. 

Before  examining  the  question  arising  on  this  bill  of  exceptions. 
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viz:  how  far  the  district  judge  was  correct  in  permitting  the  defend- 
ant to  answer  on  the  merits,  after  his  plea  in  abatement  had  been 
overruled,  and  denying  him,  at  the  same  time,  the  right  of  a  trial  by 
jury,  this  court  thought  it  necessary  to  ascertain  whether  any,  and 
what  advantage  the  appellant  could  derive  from  being  sent  back  to 
be  tried  by  a  jury;  for,  if  upon  due  consideration,  it  appeared  that 
the  decision  of  the  case  could  receive  no  possible  alteration  from  this 
different  mode  of  trial,  and  that  the  facts,  such  as  they  are,  now 
spread  before  us,  were  to  return  invariably  the  same,  we  should  have 
deemed  it  our  duty  to  have  disregarded  the  exception  of  the  appel- 
lant, and  to  decide  on  the  tnerits  of  the  cause.  This  would  have 
been  undoubtedly  the  proper  course,  if  the  facts  had  been  recognised 
and  settled  by  the  parties:  but  here  the  judge  has  himself  found  the 
fects,  and  made  a  statement  of  them,  according  to  his  own  judgment 
Would  a  jury,  called  upon  to  give  a  special  verdict,  inevitably  have 
found  the  same  facts?  This  is  by  no  means  certain.  If,  therefore,  it 
was  the  right  of  a  defendant  to  have  his  case  tried  by  a  jury,  he  must 
be  allowed  to  enjoy  it 

If  the  judge  thought  that  the  plea  of  the  defendant  was  no  legal 
answer,  he  might,  on  the  motion  of  the  plaintiff,  have  granted  a 
judgment  by  de&ult,  but  when  he  permitted  the  defendant  to  answer 
on  the  merits,  he  assimilated  him  to  a  defendant,  who  has  obtained 
further  time,  and  who  is,  during  that  further  time,  in  the  situation  in 
which  he  was  before  the  delay  fixed  by  law,  had  expired. 

Although  this  court  is  aware  of  the  inconvenience  and  loss  which 
must  be  the  result  of  the  delay,  in  a  suit  of  this  nature,  the  remanding 
of  this  cause  to  a  trial  by  jury  is  inevitable. 

It  is  therefore  ordered,  adjudged  sind  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
catise  be  remaiided  for  a  trial  by  jury. 


Ihirand  v.  Her  Husband.    IV.  174. 

Iflbe  wifebebaveidixtngeoOBly  to  her  hUBband»  a  separation  from  bed  and  board  will 
not  be  granted  to  her  on  account  of  hia  ill  treatment  of  hen 

AlPPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 
Dbrbignv,  J.,  delivered  the  opinion  of  the  court.    The  plaintiff 
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and  appellant  brought  this  suit  to  obtain  a  separation  of  bed  and 
board  from  her  husband.  The  evidence  shows  that  she  received  ill 
treatment  from  him,  but  that  she  had  behaved  in  an  outrageous 
manner  to  him.  The  law,  which  provides  for  a  separation  from  bed 
and  board  in  certain  cases,  is  made  for  the  relief  of  the  oppressed 
party,  not  for  interfering  in  quarrels  where  both  parties  commit  reci- 
procal excesses  and  outrages. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  parish  court  be  affirmed  with  costs. 

Carktony  for  the  plaintiff. 

OrymeSy  for  the  defendant. 


Poydras  v.  Robillard.     IV.  174. 

THIS  case  comes  up  on  an  exception  taken  by  the  counsel  of  the 
plaintiff  and  appellant  to  the  opinion  of  the  district  court,  by  which 
an  order  of  seizure  and  sale  previously  granted  is  rescinded  and  the 
suit  dismissed. 

Decided^  the  opinion  of  the  court  thus  given,  amounts  to  a  final 
judgment  and  cannot  be  excepted  to. 


Syndics,  &c.,  v.  Mayhew.     III.  175. 

On  a  rule  to  show  caase,  in  favor  of  a  police  jury,  for  expenses  inenrred  in  repairing  the 
levee,  if  the  defendant  denies  every  thing  charged,  the  judge  cannot  proceed  to  judg. 
ment  without  a  triaL 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 
Mathews,  J.,  delivered  the  opinion  of  the  court.     This  is  an 
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action,  commenced  by  the  syndics  of  the  third  district  of  the  parish 
of  New  Orleans,  in  order  to  cause  a  plantation,  the  property  of  the 
defendant,  to  be  seized  and  sold  in  a  summary  way,  to  satisfy  and 
reimburse  the  police  jury  of  said  parish,  for  expenses  incurred  by 
them,  in  repairing  and  mending  the  levees  of.  said  plantation,  agree- 
ably to  the  general  police  rules.  To  show  themselves  entitled  to 
this  summary  and  extraordinary  remedy,  they  cited  the  fourth  para- 
graph of  the  seventeenth  article  of  these  rules.  On  this  application, 
the  judge  of  the  court  below,  issued  an  order  against  the  defendant 
and  appellant,  by  which  he  was  required  to  pay  the  amount  claimed, 
or  show  cause  why  his  property  should  not  be  seized  and  sold. 
After  the  service  of  this  order,  the.  appellant  appeared  in  court  and 
made  his  defence,  showing  for  cause,  against  such  a  summary  pro- 
ceeding, a  general  denial  of  all  the  facts  stated  in  the  petition  of  the 
plaintiffs  and  appellees:  but  the  judge,  not  considering  the  cause 
shown  good  and  sufficient,  granted  an  order  of  seisiiure,  from  which 
the  present  appeal  is  taken. 

It  appears  by  the  statement  of  facts,  that  on  making  this  order, 
no  evidence  was  offered  by  either  of  the  parties  to  the  suit,  and  that 
the  court,  in  the  absence  of  both,  proceeded  to  the  final  decision  of 
the  cause. 

« 

Under  these  circum'stances  of  the  case,  we  deem  it  unnecessary  to 
go  into  any  inquiry  or  investigation  of  the  constitutionality  or  con- 
sistency of  the  police  rules  (above  referred  to)  with  the  laws  of  the 
state. 

On  the  citation  to  show  cause,  the  defendant  having  made  a 
general  denial  of  all  the  facts  stated  in  the  petition,  we  are  of  opin- 
ion that  the  claim  of  the  plaintiff  ought  to  have  been  established  by 
legal  evidence;  and  that  the  judge  erred  in  deciding  without  hearing 
the  parties,  and  in  not  requiring  such  evidence. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  avoided,  annulled  and  reversed,  and  that  the 
cause  be  remanded  to  be  tried  on  the  merits. 

MoreaUj  for  the  plaintiffs. 

Porter  and  Depeyster^  for  the  defendant. 
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Barker  v.  Connellin^s  Syndics.     IV.  177. 

•4  CJISE  of  Fads.  The  plaintiff  and  appellant  claims  as  his 
property,  a  parcel  of  cotton,  which  the  defendants  took  possession  of, 
as  syndics  of  Connellin,  an  insolvent  debtor.  The  plaintiffs  title  is 
not  made  out,  he  raised  a  light  presumption,  but  produced  no  proof. 


Doubrere  v.  Fapin.     IV.  184. 

If  tho  defendant  pleada  the  general  issue,  he  cannot  show  that  the  plaintiff  agreed  to 
receive  pajment  in  Bordeaux,  and  made  no  demand  there. 

APPEAL  from  the  first  district. 

The  petition  states  that  the  defendant  is  indebted  to  the  plaintiff 
for  the  proceeds  of  a  parcel  of  peltry,  by  him  consigned  to  the  defen- 
dant. The  answer,  after  a  general  denial,  concludes  that  so  far  from 
being  indebted  to  the  petitioner  in  any  sum  whatsoever,  the  petitioner 
is  his  debtor  for  the  sum  of  twelve  hundred  dollars  for  a  balance  of 
account. 

There  was  judgment  for  the  defendant,  and  the  court  gave  as  the 
reason  of  it,  "that  according  to  the  terms  of  his  agreement  with  the 
defendant  the  plaintiff  ought  to  demand  the  proceeds  of  the  peltry 
in  Bordeaux,  before  he  can  have  any  recourse  against  the  defendant 
here,  and  that  this  not  being  done,  he  had  no  right  to  the  action.'' 

From  this  judgment  the  plaintiff  appealed. 

In  giving  the  opinion  of  the  court,  Mahtin,  J.,  said: 
The  court  erred  in  giving  judgment  against  the  plaintiff.    The 
debt,  set  forth  in  the  petition,  being  absolutely  denied,  it  becarne  his 
duty  to  prove  it,  and  he  appears  to  have  done  so  by  the  production  of 
the  account  of  sale  of  the  peltry. 

It  is  true,  a  circumstance,  not  in  the  least  contradicting  the  allega- 
tions in  the  petition,  nor  the  evidence  resulting  from  the  account  of 
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sales,  was  disclosed,  viz:  that  the  plaintiff  had  agreed  to  receive  his 
money  in  Bordeaux.  If  the  defendant  can  reap  any  benefit  from 
this  agreement,  he  ought  to  have  pleaded  it,  with  an  averment  that  he 
was  ready,  and  is  still  so,  to  pay  the  money  in  Bordeaux.  But  he 
pleaded  the  general  issue,  and  answered  further  that  far  from  being  a 
debtor,  he  is  a  creditor  to  the  plaintiff. 

It  is  therefore  clear  from  the  defendant's  own  showing  that  he  never 
was,  nor  is  now,  ready  to  pay  the  moneys  claimed  in  Bordeaux  or 
any  where  else.  It  would  have  been  idle  in  the  plaintiff  to  have  de- 
layed his  suit  here,  till  evidence  was  obtained  from  Bordeaux  of  a 
fact  obvious  from  the  pleadings. 

The  plaintiff's  readiness  to  receive  his  debt  is  always  presumed, 
and  when  it  is  not  payable  till  on  or  after  a  demand,  if  any  advan- 
tage be  expected  from  his  want  of  readiness  to  receive,  the  defend- 
ant should  allege  his  own  readiness  to  pay. 

The  judgment  of  the  court  below  is  therefore  reversed. 

Livingston^  for  the  plaintiff. 

Moreau,  for  the  defendant. 


Breed  v.  Repsher  el  al.     IV.  187. 

^  CJISE  of  Facts.    The  defendants  alleged  that  the  judgment 
was  signed  on  the  day  on  which  it  was  rendered. 

In  giving  judgment  Martin,  J.,  said: 

By  appealing,  the  defendants  admit  the  judgment  to  be  a  final  one; 
which  it  could  not  be  if  not  properly  signed. 


MARCH  TERM,  1816.  239 


St.  M axent's  v.  Amphoux's  Syndics. 


THIS  case  is  similar  to  the  next 


St.  Maxent's  Syndics  v.  Pouche.     IV.  193. 

The  decision  of  thii  caae  depends  upon  the  determination  of  a  boundazy  line. 

IN  delivering  the  opinion  of  the  court,  Martin,  J.,  said: 
The  process  verbal  of  the  adjudication  of  Dubreuil's  plantation 
to  Delachaise,  is  the  authentic  act  under  which  the  plaintifEs  claim 
their  right  to  the  plantation.  It  is  consequently  evidence  against 
them,  as  to  every  disposition  of  the  instrument,  i.  e.,  of  what  the 
parties  had  in  view,  and  which  waa  the  object  of  the  instrument. 
Farther  it  is  full  evidence,  as  to  whatever  is  therein  expressed  by 
way  of  recital,  when  the  recital  has  reference  to  the  disposition.  2 
Pothier,  ObL  Nos.  701,  702.    Civil  Code,  301,  art  219,  220. 


GuiUot  V.  Dossat.    IV.  203. 

THE  only  question  in  this  case  is,  whether  the  quasi  contract  of 
joint  ownership  imposes  the  obligation  of  exercising  ordinary  dili  < 
gence  on  the  property  which  is  the  object  of  it,  or  whether  fraud 
alone  renders  the  ioint  owner  liable. 

The  court  concluded  that  in  case  of  fhe  loss  of  the  thing  the  joint 
Vol.  I.— 21 
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[Victoire  «.  Dnafuaa.] 

owner  is  bound  to  show  that  he  took  of  it,  that  care  which  most  men 
ordinarily  take  of  their  property. 


Morgan  v.  M'Gowan.     IV.  209. 

DECIDED^  a  contract  for  the  exchange  of  slaves  not  signed  by 
the  parties  is  invalid  notwithstanding  mutual  delivery. 


Victoire  v.  Dussuau.     IV.  212. 

Parol  evidence  of  an  agreement,  for  the  freedom  of  a  slave,  is  inadmissible. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court  In  the  course  of 
the  trial  of  this  cause,  in  the  court  below,  the  plaintiff,  here  the  appel- 
lant, offered  parol  testimony  to  prove  a  contract  between  the  defend- 
ant and  appellee  and  herself,  whereby  the  latter,  who  holds  her  in 
slavery,  agreed  to  emancipate  her  on  condition  of  obtaining  the  reim- 
bursement of  the  price  which  she  had  paid  for  her. 

This  testimony  being  rejected  by  the  parish  judge,  a  bill  of  excep- 
tions was  taken  to  his  opinion,  on  which  alone  the  case  comes  up 
before  us. 

The  ri|ht  of  the  plaintiff  to  maintain  an  action  for  her  emancipa- 
tion and  freedom,  on  this  contract,  is  unequivocally  declared,  3  Part 
8, 8,  and  according  to  the  general  provisions  of  the  Spanish  law,  such 
a  contract  may  be  supported  on,  and  proven  by,  oral  testimony.  We 
aire,  however,  of  opinion  that  the  latter  laws  axe  virtually  repealed  by 
the  Civil  Code. 

Slaves  are  incapable  of  making  any  contract  for  themselves,  except 
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for  their  freedom — an  exception  to  the  general  rule  allowed  in  favor 
of  liberty;  and  as,  in  this  respect,  they  assume  in  some  degree,  the 
standing  and  condition  of  free  persons,  the  rules  of  law,  which  direct 
and  govern  the  contracts  of  the  latter,  must  be  applicable  to  those  of 
the  former,  where  the  object  of  the  agreement  is  the  same.  Now, 
according  to  our  Civil  Code,  every  covenant  tending  to  dispose  by 
a  gratuitous  or  incumbered  title  of  any  immovable  property  must 
be  reduced  to  writing,  and  in  case  the  existence  of  such  covenant 
should  be  disputed,  no  parol  evidence  shall  be  admitted  to  prove  it. 
Civil  Code,  910,  art  241.  This  principle  we  find  recognised  in  the 
same  authority,  when  it  comes  to  treat  of  the  transfer  of  title  to  im- 
movable property  and  slaves,  by  sale  or  exchange;  i<i.  344,  art.  2« 
It  is  therefore  clear,  that  between  free  persons  no  valid  or  binding 
contract  can  be  made,  so  as  to  alter  the  title  to  slaves,  unless  it  be  in 
writing:  and,  if  we  are  correct  in  the  position  above  taken,  that  the 
same  rules  must  govern  in  covensmts  to  which  slaves  are  allowed  to 
become  parties,  it  is  equally  clear  that  parol  evidence  ought  not  to  b^ 
admitted  to  establish  the  existence  of  the  contract,  on  which  the  plain^ 
tiff  and  appellant  founds  her  action:  because  it  tends  to  dispose  of  a 
slave. 

The  judge  of  the  parish  court  acted  correctly  in  rejecting  the  parol 
evidence. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  parish  court  be  affirmed  with  costs. 

Moreauj  for  the  plaintiff. 

GrymtSf  for  the  defendant. 


Bernard  d  al.  v.  Curtis  et  al.    lY.  214. 

DECIDED^  the  surety  may  be  sued  jointly  with  the  principal 
debtor,  although  he  pray  the  discussion  of  the  property  of  his  prin- 
cipal. What  he  is  to  pay  is  to  be  ascertained  by  the  execution  of 
the  property  of  the  principal:  but  whether  such  previous  execution 
take  place  in  a  suit  against  the  principal  alone  or  in  one  against  both, 
justice  is  equally  done  to  the  surety.  If  judgment  be  obtained  against 
the  surety,  execution  shall  be  suspended,  until  it  shall  be  ascertained, 
by  the  sale  of  the  property  of  the  principal  debtor,  how  much  the 
surety  may  have  to  pay. 
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Roussel  V.  Dukeylus'  Syndics.     IV.  218. 

IN  giving  the  opinion  of  the  court  in  this  case,  Mabtin,  J.,  said: 
It  is  believed  that  the  ordinance  of  Bilbao  was  never  enforced  by 
the  Spanish  government  in  Louisiana.  We  never  ^eard  of  the 
appointment  of  a  prior,  consuls,  or  any  of  the  ofiBlcers  whom  it 
requires,  and  without  whom  many  of  its  provisions  cannot  be  carried 
into  effect  It  is  a  deposit  of  principles  consecrated  by  other  laws, 
relating  to  commercial  affairs,  which  are  there  brought  together  and 
illustrated,  and,  in  some  instances,  modified  and  extended.  American 
jurists  use  it  as  a  manual,  and  the  court  has  recognised  the  wisdom 
of  some  of  its  principles,  but  often  rejected  others  as  totally  inappli- 
cable to  this  country. 
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Cox  V.  Zeiingue.     IV.  261. 

.  THE  defendant  is  sued  as  surety  of  one  Massicot,  who  while 
enjoying  the  privilege  of  the  bounds  of  the  prison  in  New  Orleans, 
where  he  was  confined  under  a  ca.  sa,  issued  by  the  court  of  the 
first  district  at  the  suit  of  the  plaintiff,  is  said  to  have  broken  the 
bounds.  It  appears  that  Massicot,  while  thus  confined,  applied  to 
the  court  of  the  Parish  and  City  of  New  Orleans  for  relief,  under  the 
act  of  1808,  ch.  16;  that  the  then  and  present  plaintiff  had  notice  of 
the  application,  and  Massicot  obtained  his  final  release. 

1.  The  plaintiff  contends  that  the  parish  court  had  not  jurisdiction 
in  the  case.  2.  That  if  it  had,  its  proceedings  were  irregular  and 
void,  and  could  not  affect  the  rights  of  the  plaintiff  under  a  judgment 
of  the  district  court 

Decidedy  1.  The.  parish  court  has  jurisdiction.  2.  Whether  the 
proceedings  be  regular  or  not,  they  are  to  be  considered  as  res  Judi- 
cata between  Massicot  and  the  plaintiff. 


21 
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Pigeau  V.  Duvernay.     IV.  265. 

DECIDEDy  be  who  claims  the  estate  of  a  natural  child  must 

Erove  that  he  has  acknowledged  him  by  a  formal  act  according  to 
iw. 


Clark's  Executors  v.  Morgan.     .9nle  (220).     IV.  269. 


In  nlef  of  real  property  by  the  ■beriff  on  a  credit,  a  deed  of  mortjrt^  signed  fay  the 

vendee  is  not  necessary. 

'  APPEAL  from  the  court  of  the  Parish  and  City  of  New  Orleans. 

In  giving  the  opinion  of  the  court  Martin,  J.,  said:  This  court  is 
of  opinion  that  the  verdict  of  the  jury  and  the  judgment  thereon  are 
correct  In  sales,  under  an  order  of  court,  the  sheriff  is  to  convey, 
without  the  interference  of  a  notary,  and  if  the  law  imposes  any 
conditions  to  be  fulfilled  by  the  vendee,  it  is  meet  they  should  be 
expressd  in  the  deed  of  conveyance,  and  as  the  estate  transferred 
passes,  without  the  signature  of  the  vendee,  by  his  acceptance  of  the 
deed,  it  must  pass  cum  onere,  when  the  law  does  not  authorise  an 
absolute  conveyance.  The  acceptance,  however,  in  this  case,  is  fully 
evidenced  by  die  bond,  executed  by  the  vendees,  which  recites  the 
sheriff's  sale  and  makes  an  express  reservation  of  the  mortgage. 

It  is  therefore  ordered,  adjuaged  and  decreed  that  the  judgment  of 
the  parish  court  be  affirmed  wiSi  costs. 

SegherSj  for  the  plaintiffs. 

HenneUj  for  the  defendant 
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Le  Blanc  et  al.  v.  Croizet.     IV.  272. 

• 

HELDj  under  the  Spanish  government  when  the  appeal  did  not 
suspend  the  execution,  there  was  no  necessity  to  procure  the  deser- 
tion of  the  appeal  to  be  pronounced  to  give  the  judgment  appealed 
from  the  authority  of  the  thing  judged.  Secop.  de  Caslil.  lib.  5,  tit. 
18, 1.2. 


Las  Caygas  v.  Larionda's  Syndics.     IV.  283. 

HELD^  the  signature  and  official  capacity  of  a  notary  in  a  foreign 
country  may  be  proved  by  a  witness  who  knows  him  to  be  notary 
dtfacto. 


Morgan  t>.  M'Gowan.     •tfw/c  (240).     IV.  289. 

If  there  be  a  prayer  for  grcneral  relief^  damages  maj  be  given  beyond  a  specific  ■om 

prayed,  if  the  petition  showe  that  they  are  due. 

MATHEWS,  J.,  delivered  the  opinion  of  the  court.  In  this  case  a 
rehearing  was  granted  to  the  appellee,  on  the  sole  allegation,  that  the 
court  had  exceeded  in  their  decree,  the  amoiut  of  damages  claimed 
by  the  appellant,  who  was  plaintiff  below. 

It  becomes  necessary  to  decide,  1.  Whether  a  judgment  can  be 
legally  given  for  more  than  is  demanded  by  the  plaintiff  in  any  case? 
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[FitzufenJd  v,  Phi]lipB.J 

2.  Whether  sufficient  matter  is  not  stated  in  the  petition  to  authorise 
the  judgment  already  given  by  this  court? 

As  to  the  first  question,  we  are  of  opinion,  that  no  judgment  can 
regularly  exceed  what  is  demanded  by  the  plaintiff,  notwithstanding 
the  expression  in  the  institutes.  See  Febrero  de  Escriturasy  part.  2, 
book  3,  ch,  11,  n.  12,  466.  But  in  the  present  case,  it  is  the  opinion 
of  the  court,  that  the  petition  of  the  plaintiff  and  appellant  contains 
sufficient  matter  to  support  the  judgment  given. 

He  states  the  slave,  the  main  subject  of  the  dispute,  to  be  worth 
ten  dollars  per  month.  It  i^  true,  that  at  the  time  of  the  commence* 
ment  of  the  suit,  he  estimated  the  damages  at  one  hundred  and  fifty 
dollars:  yet,  in  the  conclusion  he  prays  for  general  relief.  This, 
coupled  with  his  averment,  that  the  services,  of  which  he  was 
unjustly  deprived  by  the  improper  conduct  of  the  defendant  and 
appellee,  and  still  continued  to  be  till  the  peiiod  of  giving  judgment, 
are  worth  ten  dollars  per  month,  is  equivalent  to  a  continued  claim 
of  that  amount,  which  the  judgment  does  not  exceed. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
already  given  in  this  case  remain  unaltered  and  valid. 


Fitzgerald  v.  Phillips.     IV.  290. 

After  a  cession,  the  debtor,  who  does  not  obtain  a  release,  is  not  suable  till  the  property 

ceded  be  liquidated. 

APPEAL  from  the  court  of  the  first  district 

Derbiony,  J.,  delivered  the  opinion  of  the  court.  In  this  case, 
which  was  ahready  before  us,  3  Martin,  568,  and  was  remanded,  we 
decided  that  after  a  cession  of  goods,  a  debtor,  who  has  obtained  no 
discharge  from  his  creditors,  may  be  sued  by  any  of  them  when  he 
has  come  to  better  fortune. 

The  language  of  the  law  3,  tit.  15,  part.  5,  cited  in  our  first  opinion 
is,  that  <<  the  debtor,  who  has  made  a  cession  of  his  goods,  cannot 
afterwards  be  sued,  and  is  not  obliged  to  answer  any  judicial  demand 
of  his  creditors,  unless  he  should  have  made  such  gains  as  to  be  able 
to  pay  all  his  debts  or  part  of  them.*'  By  the  expression, "  he  is  not 
obliged  to  answer,"  it  must  be  understood,  according  to  the  commen- 
tator, that  he  has  no  other  answer  to  make  but  to  plead  his  cession. 
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That  law  stands  unrepealed  by  the  provisions  of  our  Civil  Code, 
which  only  establish  the  principle,  that  "  a  debtor,  after  a  cession  of 
his  goods,  is  still  obliged  to  surrender  whatever  property  he  may 
become  possessed  of,^'  but  does  not  say  in  what  manner  he  shall  be 
bound  to  do  so.    Civil  Code,  294,  art.  172. 

A  suit  like  this  is  therefore  lawful  in  it's  nature,  and  we  are  satis- 
fied of  the  correctness  of  the  decree,  by  which  we  reverse  the  judg- 
ment of  the  district  court,  who  had  dismissed  it  upon  the  ground  that, 
after  a  cession  of  goods,  none  of  the  creditors  to  whom  it  was  made, 
can  individually  sue  the  common  debtor.  But  the  shape  which  this 
case  has  assumed,  since  it  has  been  sent  back,  and  the  difficulties 
which  have  occurred  during  its  trial,  and  given  lien  to  the  exceptions 
on  which  it  is  again  brought  up,  make  it  necessary  to  inquire  farther 
on  the  principles  by  which  actions  of  this  kind  ought  to  be  governed, 
and  lay  down  some  general  rules,  which  may  serve  as  a  basis  to  the 
decision  of  the  points  now  submitted  to  our  consideration. 

After  a  cession  of  goods,  the  person  of  the  debtor  is  exempt  from 
arrest,  but  the  property,  which  he  may  acquire,  is  still  liable  to  the 
payment  of  his  debts — such  is  the  general  principle.  That  he  may 
be  sued  by  his  creditors,  when  he  has  come  to  better  fortune,  is 
provided  by  the  law  of  the  Partidas  cited.  We  have  decided  that 
any  one  of  them  may  in  such  circumstances  sue  him,  because,  to 
interpret  the  law  so  as  to  require  the  concurrence  of  all,  would  be  to 
make  the  right  of  some  dependent  on  the  will  of  others. 

As  to  the  amount  of  property,  which  the  debtor  must  have  acquired 
before  he  can  be  made  liable  to  be  thus  sued,  there  exists,  betw^n 
the  Spanish  law  and  our  Civil  Code,  some  difference,  which  it  is 
proper  here  to  explain  and  settle  before  we  proceed  further. 

According  to  the  law  of  the  Partidas,  above  quoted,  property, 
which  the  debtor  has  acquired  since  his  cession,  is  not  ail  liable  for 
his  debts,  but  only  so  much  of  it  as  exceeds  the  amount  necessary  for 
his  support.  The  same  principle  is  to  be  found  in  the  Roman  law. 
ff.  de  Cess.  bon.  I.  4, 5,  and  6. 

Our  Code  having  made  no  such  a  reservation,  it  becomes  question- 
able whether  the  provision  of  the  Spanish  law  is  still  in  force.  We 
were  at  first  inclined  to  think  that  it  was,  and  expressed  ourselves 
accordingly  in  the  first  opinion  given  in  this  case.  That  first  impres- 
sion had  been  corroborated  by  the  reflection  that  the  French  text  of 
the  article  of  our  Code,  which  treats  of  this  matter,  is  copied  verba- 
tim from  the  Code  Napoleon,  and  that  this  article  in  that  Code,  accord- 
ing to  French  commentators,  is  taken  from  the  Roman  law,  and  ought 
to  be  understood  with  the  reservation  then  understood  in  favor  of 
the  debtor.  But,  upon  duly  weighing  the  words  made  use  of  in  our 
Code,  particularly  in  the  English  part  of  the  text,  we  think  ourselves 
bound  to  consider  them  as  repealing  the  provision  of  the  Spanish  law, 
which  secured  to  the  debtor  thd  advantage  alluded  to.  "  The  debtor 
is  obliged  to  surrender  whatever  property  he  may  afterwards  become 
possessed  of."  Whatever  property  certainly  signifies  all  the  property. 
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without  exception.  The  exception,  which  formerly  existed,  must  be 
considered  as  done  away,  by  this  expression. 

Another  principle  in  matters  of  cession  of  goods  is,  that  the  debtor 
is  exonerated  from  his  debts  to  the  amount  of  the  property  surren- 
dered. Hence  it  follows,  that  he  can  be  sued  only  for  the  balance 
remaining  due,  after  deduction  of  that  amount,  and  that,  pending  the 
liquidation  of  the  estate  surrendered,  and  until  the  balance  which  he 
may  still  owe  be  ascertained,  no  suit  ought  to  be  brought  against 
him. 

Finally,  in  an  action  of  this  kind,  the  right  of  the  creditor  to  sue 
being  created  by  the  change  which  happens  in  the  debtor*s  situation, 
his  demand  ought  to  be  grounded  on  that  fact.  He  should  allege  and 
prove  it.  For  in  vair^  is  it  said  that  such  a  proof  may  be  found 
impossible,  if  the  debtor  conceals  his  newly  acquired  property. 
Whatever  may  be  the  inconvenience  and  difficulty  of  proving  the 
fact,  which  gives  the  plaintiff  a  right  of  action,  it  certainly  is  his  duty 
to  establish  it.  The  truth  is,  that  the  difficulty  here  would  not  be 
greater  than  that  of  proving  any  other  kind  of  fraud:  but  should  it  be, 
it  will  be  no  reason  to  depart  from  the  general  rule.  In  this  case, 
therefore,  if  the  want  of  that  allegation  had  not  been  cured  by  the 
answer  of  the  defendant,  who  did  himself  put  in  issue  the  fact  on  which 
the  right  of  the  plaintiff  to  sue  depended,  we  should  have  dismissed 
the  action  when  it  first  came  up  before  this  court. 

Let  us  now  see,  by  an  application  of  the  principle  above  laid  down, 
whether  the  district  court  erred  in  refusing  the  testimony  which  was 
offered  by  the  defendant  to  prove  1,  that  no  distribution  of  the  pro- 
ceeds of  the  property  surrendered  by  him  had  been  made:  and  ^, 
that,  sinc^  his  cession,  he  had  not  come  to  an  estate  more  than  suffi- 
cient for  his  suppod^  and  that  of  his  family. 

I.  With  regard  to  the  first  of  these  two  points,  we  have  already 
premised  that,  in  order  to  enable  individual  creditors  to  sue  the  com- 
naon  debtor,  who  has  acquired  property  since  the  cession,  the  estate 
surrendered  must  be  liquidated,  so  far  as  to  ascertain  the  amount 
which  each  creditor  is  entitled  to  receive  out  of  the  property  ceded. 
Thus,  if  the  defendant  had  offered  to  prove  that  the  estate  surrendered 
was  not  liquidated,  and  that  the  balance  due  to  the  plaintiff  was  not 
ascertained,  it  is  clear  that  his  testimony  ought  to  have  been  admitted, 
for  the  purpose  of  ascertaining  whether  a  right  of  action  had  as  yet 
accrued  to  the  plaintiff.  The  evidence  offered  did  not  go  that  length: 
it  tended  only  to  show  that  no  distribution  of  the  proceeds  of  the 
property  had  actually  been  made:  but,  as  it  partly  went  to  establish 
there  was  or  had  been  property  in  the  hands  of  the  syndics,  to  be 
applied  to  the  discharge  of  the  debts  of  the  defendant,  we  are  of 
opinion  that  it  ought  to  have  been  received,  because  it  might  have 
enabled  the  defendant  to  show  that  the  plaintiff  had  no  longer  a 
claim  to  the  whole  original  debt,  but  only  to  .so  much  as  remained 
due  after  the  liquidation  of  the  estate  surrendered. 

II.  On  the  second  point,  viz.  the  offer  of  evidence  on  the  part  of 


APRIL  TERM,  1816.  249 

[Fitzgerald  «.  PhiUipfl.] 

the  defendant  to  support  the  allegation  in  his  answer,  that,  since  his 
cession,  he  has  not  come  to  an  estate  more  than  sufficient  for  his 
support  and  that  of  his  family,  we  think  that  this  plea  of  the  defen- 
dant, admitting  that  he  has  acquired  some  property  since  that  time, 
the  testimony  offered  could  not  avail  him  and  was  properly  rejected. 
As  to  the  doctrine  contended  for  by  the  plaintiff  and  appellee,  that,  in 
suits  of  this  kind,  no  inquiry  into  the  situation  of  the  debtor  is 
necessary,  because  the  matter  is  finally  to  be  ascertained,  at  the  time 
of  the  execution,  it  is  repugnant  to  the  principles  above  recognised. 

We  cannot  dismiss  this  subject  without  an  expression  of  our  regret 
that  no  positive  rule  of  proceeding,  in  cases  of  this  nature,  should 
have  been  prescribed  by  law,  and  of  our  hope  that  this  exposition  of 
the  principles  by  which  we  think  they  ought  to  be  governed,  may 
henceforward  prove  a  sufficient  guide  in  similar  cases. 
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Louisiana  Bank  v.  Hampton.     Ante  (3S6).     lY.  398. 

HELDj  on  the  dismissal  of  an  appeal,  no  mandate  can  issue  to 
the  inferior  court  to  execute  judgment. 


Terry  v.  Patton  and  Wife.     lY.  301. 

HELDy  a  judgment  rendered  in  Baton  Rouge  by  a  Spanish 
tribunal  before  the  cession^  is  not  a  foreign  judgment. 
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Williams  v.  Peyiavin.     IV,  304. 

Tbe  liability  of  a  carrier  does  not  begin  till  the  goods  are  delivered  to  him. 

A  VERBAL  contract  was  entered  into  between  the  parties, 
whereby  the  defendant  engaged  to  carry  to  New  Orleans  in  his  barge, 
a  quantity  of  cotton  belonging  to  the  plaintiff.  The  cotton  not  having 
been  received  by  the  defendant,  and  having  shortly  after  been  de- 
stroyed by  the  breaking  in  of  the  river,  the  present  suit  is  brought  fro 
the  recovery  of  its  value. 

DEBBiaNY,  J.,  said:  ^'  To  charge  the  defendant  as  a  carrier  according 
to  the  general  rule,  a  delivery  to  him  ought  to  have  been  proven; 
but  the  contrary  being  in  evidence,  if  he  is  still  liable  for  the  loss  of 
the  cotton,  it  must  be  on  account  of  some  particular  obligation  arising 
out  of  the  contract." 

No  such  obligation  was  shown. 


Enet  V.  His  Creditors.     IV.  307. 

AN  appeal  lies  from  a  decree  confirming  the  nomination  of  a 
sjmdic. 

A  majority  in  amount  of  the  creditors  is  necessary  for  the  appoint- 
ment of  a  syndic.  Unless  all  the  creditors  agree,  the  syndic  must  be 
chosen  from  their  own  number. 


Vol.  I. — 22 
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Decker*s  Executors  v.  Bradford's  Heirs.     IV.  311. 

HELDy  a  judgment  rendered  in  Baton  Rouge,  before  the  cession, 
is  not  a  foreign  judgment  A  judgment  is  sufficiently  certain,  when 
the  amount  recovered  clearly  appears  from  the  documents. 


Prampin  v.  Andry.     IV.  314. 

HELDj  an  order  for  quashing  an  execution  occasions  a  grievance 
irreparable,  and  may  be  appealed  from. 


Abat  V.  Doliolle.     IV.  316. 

IN  this  case  the  plaintiff  and  appellee  complained  that  the  state- 
ment of  facts  which  accompanied  the  record  was  irregular,  inasmuch 
as  it  contained  a  detail  of  the  testimony  received  below:  the  Supreme 
Court  was  of  opinion,  that  '<  to  send  the  whole  evidence  as  a  state- 
ment of  facts  is  not  in  the  least  repugnant  to  the  act  of  the  legislature." 
And  having  the  entire  evidence  before  them,  the  court  refused  to 
remand  the  case,  although  they  considered  the  inferior  court  to  have 
erred  in  refusing  to  charge  the  jury  as  prayed. 
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Rhendorff  v.  His  Creditors.     IV.  329- 

•tf  C^SE  of  Practice,  Evidence  offered  to  prove  that  a  debtor 
in  actual  custody  applied  for  relief  within  thirty  days  after  the  expi- 
ration of  a  year's  residence,  although  not  witliin  thirty  days  after  his 
confinement,  properly  rejected. 


Turner  v.  Rabb.     IV.  330. 

Ji  CASE  depends  on  a  question  of  Facts.  The  plaintiff  sues  on 
an  instrument  by  which  the  defendant  acknowledges  a  sum  due  to' 
him  or  order,  and  declares  that  he  has  given  in  payment  an  order  for 
a  quantity  of  cotton  to  be  received  at  a  gin  in  Mississippi  Territory, 
which  if  paid  is  in  full,  otherwise  the  instrument  to  be  valid  for  the 
sum  stated.  Thirty-three  days  after  the  date  of  the  order,  it  was 
presented  and  not  paid,  the  cotton  having  been  accidentally  destroyed 
by  fire. 

The  court  said:  "  The  order  was  given,  and  consequently  received 
m  payment.  It  must,  therefore,  have  prima  facie  extinguished  the 
debt,  at  least  suspended  it  till  the  happening  of  the  contingency  men- 
tioned, viz:  the  nonpayment  of  it  The  defendant's  obligation  was 
reduced  to  the  warranty  of  the  payment;  the  plaintiff  submitted  to 
the  obligation  of  requiring  it.  If  he  had  immediately  applied  there 
is  no  doubt  that  the  cotton  would  have  been  delivered.  Its  destruc- 
tion results  from  the  delay." 

The  court  decided  that  thirty-three  days  was  an  unreasonable 
delay. 
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Lamothe's  Executor  v.  Dufour  et  al.     IV.  338. 

HELDj  if  the  testator  extends  the  time  for  settling  his  estate, 
beyond  the  year,  if  necessary;  and  the  executor  does  not  begin  a  suit 
till  thirteen  years  after,  the  delay  will  not  be  justified  by  the  extension 
of  the  time. 


Rion  V.  Hion's  Syndics.     IV.  341. 

A  married  womtn  has  a  privilege  for  her  dotal  property  only. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

DERBiaNT,  J.,  delivered  the  opinion  of  the  court.  The  husband  of 
the  plaintiff  and  appellant  having  made  a  surrender  of  his  property 
to  his  creditors,  she  demands  to  be  paid  her  matrimonial  rights  by 
privilege. 

In  support  of  her  claim,  she  produces  her  marriage  contract,  on  the 
face  of  which  it  does  appear,  that  she  brought  nothing  at  the  time  of 
her  marriage,  but  gave  power  to  her  husband  to  collect  any  sum 
which  might  be,  or  become,  due  to  her.  It  is  in  evidence,  that  in  con- 
sequence of  that  authorisation,  he  received  some  years  after  a  sum  of 
money,  which  she  now  claims. 

For  her  title  to  a  privilege,  the  appellant  relies  principally  on  the 
custom  of  Bordeaux,  where  the  marriage  took  place.  There  it  is  shown 
married  women  have  for  the  reimbursement  of  their  dowry,  dot^  not 
only  a  mortgage  on  the  real  estate  of  their  husbands,  but  a  privilege 
upon  all  their  property,  whether  real  or  p'ersonal.  Thus,  if  the  plain- 
tiff had  succeeded  to  show  that  the  rights  which  she  claims  are  dotal, 
it  would  be  worth  inquiring  how  far  the  law  of  the  place  where  the 
marriage  was  contracted,  would  affect  the  rights  of  creditors  in  this 
country,  on  personal  property  acquired  here;  and  also  whether  the 
laws  which  prevailed  here,  when  the  plaintiff  arrived  in  this  country, 
and  by  which  married  women  enjoyed  a  similar  privilege  on  the 
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estate  of  their  husbands,  would  be  applicable  to  her  case.  But,  the 
rights  of  the  plaintiff  are  evidently  not  of  the  dotal  kind;  the  expres- 
sions of  her  marriage  contract  repel  interpretation  in  favor  of  her 
claim.  The  parties  there  explicitly  declare  that  they  possess  nothing 
for  the  present  to  bring  into  marriage:  n^avoir  rien  ase  cotisiiiuer 
pour  ie  present. 

The  subsequent  clause  by  which  she  authorises  her  husband  to 
collect  her  dues,  even  if  there  were  not  such  negative  expressions  in 
the  preceding,  could  never  be  construed  as  intended  for  a  constitution 
of  dowry.  "  In  our  district,"  says  Salviat,  on  the  jurisprudence  of 
Bordeaux,  '^  every  thing  is  considered  as  dotal  which  is  given  to  a 
woman,  in  consideration  of  her  marriage,  or  to  bear  the  charges  of  it, 
even  when  the  constitution  is  not  express,  and  neither  the  word  con- 
sfiiuiion  nor  dot  is  used..  It  is,  however,  needful  that  there  should 
exist  a  contract,  evidently  showing  that  a  dol  was  given  or  promised: 
for  in  this  district,  no  implied  one  is  known.  If  there  be  no  marriage 
contract,  none  of  the  property  belonging  to  the  wife  is  dotal,  and  if 
there  be  a  contract,  no  property  is  dotal,  except  that  which  is  thereby 
expressly  destined  to  be  dotal."  Jurisprudence  du  parlement  de 
Bordeaux  J  verbo  DoL 

The  rights  of  the  plaintiff  not  being  dotal,  she  can  claim  nothing 
more  against  the  estate  of  her  husband  than  a  mortgage  upon  his  real 
property.  The  parish  judge,  in  recognising  that  mortgage  and  giving 
judgment  in  her  favor  for  the  amount  claimed,  has  done  her  ample 
justice. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  affirmed  with  costs. 

Livingsionj  for  the  plaintiff. 

SegAerSy  for  the  defendant. 

See  the  same  case,  February  term,  1817. 


Denis  v.  Cordeviella.     lY.  344. 

IN  giving  judgment,  Derbiont,  J.,  said: 

We  can  feel  no  hesitation  in  saying,  that  this  was  not  a  case  for  an 
appeal  from  the  court  of  probates  to  the  district  court,  nor  from  the 
district  court  to  this.  The  only  proceeding  in  the  court  of  probates, 
from  which  the  law  has  given  an  appeal,  is  the  granting  of  letters  of 
administration,  now  letters  of  curatorship.    We  do  not  think  that 
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any  of  its  other  acts  is  subject  to  be  revised  in  the  form  of  an  appeal. 
The  party  dissatisfied  with  them  has  his  remedy  in  a  court  of  law. 


Finder  v.  Nathan  et  al.     IV-  346. 

HELDy  notice  of  protest  must  be  given  within  a  reasonable  time; 
and  what  that  reasonable  time  ought  to  be  is  a  question  of  fact  which 
must  depend  upon  the  circumstances  of  each  case.  1  Dallas,  254, 270; 
2  irf.  158,  192. 


Beard  v.  Poydras*     IV.  348. 

Although  the  party  introduoea  a  will  emancipating  her,  she  may  give  parol  evidence  of 
her  being  born,  reputed,  and  acknowledged  free.  The  Code  Noir  of  Louis  XV  was  for 
a  short  time  only  in  force  in  Louisiana. 

DERBIGNY,  J.,  delivered  the  opinion  of  the  court.*  The  plaintiff 
and  appellee,  a  mulatto  woman  supposed  to  be  the  bastard  child  of 
Christopher  Beard,  deceased,  claims  a  tract  of  land,  now  in  the  pos- 
session of  the  defendant  and  appellant,  which  she  says  was  devised 
to  her  by  her  reputed  father. 

According  to  the  statement  of  facts,  which  comes  up  with  the 
record,  it  appears  that  the  plaintiff  was '  the  slave  of  one  Benjamin 
Farrar,  at  the  time  of  Beard's  death:  but  she  alleges  that,  if  certain 
witnesses  whom  she  offered  had  been  heard,  she  might  have  proven 
that  she  was  born  free,  was  so  reputed,  and  had  been  acknowledged 
as  such  by  Farrar,  before  the  death  of  Beard.    That  evidence  hav- 

*  M4RTIN,  J.,  did  not  join  in  this  opinion,  having  been  of  counsel  in  the  case. 
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ing  been  rejected,  her  counsel  filed  a  bill  of  exceptions,  upon  which 
it  is  necessary  to  pronounce  before  we  proceed  further. 

From  the  matter  set  forth  in  the  bill  of  exceptions,  it  appears,  that 
before  any  attempt  had  been  made  on  the  part  of  the  defendant  to 
prove  that  she  is  a  slave,  she  introduced  in  evidence  the  will  of  Ben- 
jamin Farrar,  in  which  he  orders  his  executors  to  emancipate  her, 
and  afterwards  the  testimony,  which  was  rejected,  in  order  to  show 
that  she  was  bom  free,  and  had  been  acknowledged  as  such  by 
Farrar,  in  the  lifetime  of  Beard.  The  district  judge  thought  that  by 
producing  the  will  of  Farrar,  she  had  destroyed  the  presumption  of 
her  free  birth,  and  had  shown  that  she  relied  on  a  title  to  freedom 
by  emancipation,  and  being  of  opinion  that  freedom  by  emancipa- 
tion could  not  be  proven  by  witnesses,  he  rejected  the  witnesses 
proffered. 

In  both  these  positions  we  think  that  he  was  mistaken. 

If  the  will  of  Farrar,  produced  by  the  plaintiff,  contained  nothing 
else  with  regard  to  her,  than  an  expression  of  his  intention,  that  she 
should  be  enfranchised,  there  would  have  been  some  reason  to 
suppose  that  she  relied  on  it,  as  her  title  to  freedom,  and  to  consider 
her  as  stopped  from  attempting  to  prove  that  she  was  born  free,  or 
that  she  had  been  manumitted  prior  to  that  will;  though  it  must  be 
confessed  this  would  have  been  to  carry  very  far  the  doctrine  of 
estoppel.  But  the  sixth  section  of  the  will  of  Farrar,  which  the 
plaintiff  read  in  evidence,  contains  other  particulars  concerning  her. 
He  there  stipulated  tt^at  her  freedom,  and  the  legacy  which  he 
leaves  her,  are  in  consideration  of  all  and  every  claim  whatever, 
which  she  may  have  to  any  estate  left  by  Beard,  and  requires  that, 
upon  her  arriving  to  the  age  of  eighteen  years,  his  executors  shall 
take  from  her  a  proper  discharge  therefrom.  Here,  then,  is  another 
matter  mentioned  than  the  emancipation.  The  plaintiff  well  may 
have  produced  this  dociunent,  to  show  that  Benjamin  Farrar  was 
himself  aware  that  she  had  some  claim  upon  the  estate  of  Beard, 
which  Farrar  had  appropriated  to  his  own  use.  The  mere  reading 
of  that  clause,  therefore,  is  no  evidence  that  the  plaintiff  intended  to 
use  it  as  a  title  to  freedom,  and  ought  by  no  means  to  have  operated 
as  a  barrier  against  the  introduction  of  any  proof  which  might  tend 
either  to  show  her  free  birth,  or  her  emancipation  anterior  to  that 
wUl. 

The  plaintiff  has  offered  to  evince  two  facts:  first,  that  she  was 
born  free;  secondly,  that  she  was  reputed  free,  and  acknowledged  as 
such  by  Farrar,  in  the  lifetime. of  Beard.    On  the  admission  of  any 

Eroof  of  the  first  fact,  the  district  judge  was  of  opinion  that  she  had 
erself  destroyed  the  presumption  of  her  free  birth,  and  could  not 
be  permitted  to  establish  it  by  evidence.  But  we  have  already 
shown  that  the  introduction  of  the  will  of  Farrar  cannot  be  inter- 
preted with  that  rigor.  The  plaintiff  then  could  produce  testimony 
that  she  was  born  free. 

As  to  the  other  fact,  viz:  that  she  was  acknowledged  free  by 


258  SUPREME  COURT. 

[Beard  e.  Poydras.] 

Farrar,  in  the  lifetime  of  Beard,  it  is  said,  that,  as  this  must  mean 
that  she  was  then  emancipated  by  him,  no  oral  evidence  could  be 
admitted  in  support  of  that  allegation,  because  emancipation  must 
be  proven  by  writing.  It  is  not  denied,  that  by  the  laws  of  Spain, 
slaves  could  be  emancipated  verbally,  in  presence  of  witnesses:  but 
it  is  said,  that  at  the  time  referred  to  by  the  plaintiff,  the  French  law, 
called  the  Code  Noiry  according  to  which  none  but  written  acts  of 
emancipation  were  deemed  valid,  was  in  force  in  this  country.  To 
establish  this,  a  proclamation  is  produced,  issued  by  Don  Alessandro 
de  O'Reilly,  of  the  27th  of  August,  1769,  whereby  it  is  continued 
in  force.  How  far  the  Spanish  officer,  who  took  possession  of 
Louisiana,  was  authorised  to  maintain  the  former  laws  or  introduce 
the  laws  of  Spain,  is  a  subject  on  which  vain  inquiries  have  often 
been  made  here.*  It  is  probable  he  did  not  deposit  among  the 
archives  of  the  province,  any  copy  of  his  instructions,  or  that,  if  he  did,  it 
had  disappeared  before  the  country  was  delivered  to  the  government  of 
the  United  States.-  We  are  therefore  left  to  take  it  for  granted,  that  he 
did  not  act  without  authorisation.  Admitting,  then,  that  he  had  a 
discretionary  power  to  preserve  such  of  the  existing  laws  as  should 
be  deemed  fit,  it  appears  that  he  thought  proper  on  the  27th  of 
August,  1769,  that  is  to  say,  about  a  week  after  he  had  taken  pos- 
session, to  declare  that  the  French  Code  Noir  should  continue  in  force. 
But  that  this  was  a  measure  resorted  to  on  the  spur  of  the  moment, 
in  the  midst  of  the  storm  which  then  agitated  the  country,  is  evident 
from  his  subsequent  conduct.  We  see  him  three  months  after, 
when  tranquillity  was  restored,  and  when  he  could  give  the  neces- 
sary attention  to  the  business  of  legislation,  publishing  in  the  Frendi 
language,  an  extract,  from  the  whole  body  of  the  Spanish  law,  with 
references  to  the  books  in  which  they  are  contained,  purporting  to  be 
intended  for  an  elementary  instruction  to  the  inhabitants  of  the  pro- 
vince; meanwhile,  the  knowledge  of  the  Spanish  language  should 
diffuse  itself,  and  enable  them  to  read  the  laws  in  their  original  idiom. 

*  The  first  authentic  information  on  thia  matter  waa  procured  by  Mr.  Van  Neat  from 
the  general  archives  of  the  Indies  at  Seville,  through  the  Spanish  Secretary  of  State»  in 
1833|  and  a  translation  of  the  documents  then  procured  was  published  by  order  of  the 
Secretary  of  State  at  Washington.  In  a  report  on  Don  A.  0*Reilly*8  stof  emenft  made  to  the 
king  of  Spain  by  the  council  of  the  Indies,  on  the  27th  of  February,  1772,  it  is  said,  that 
the  king  had  informed  the  council  that,  in  the  instructions  given  to  UUoa,  he  had  com- 
manded him  to  govern  Louisiana  independenUy  of  the  practice  observed  in  America,  and 
under  tlie  direction  of  the  council  of  the  Indiefc  but  that  the  inhabitants,  ungrateful  for 
the  distinction,  had  risen  up  in  rebellion— for  whibh  reason  the  king  had  commissioned 
O^Reilly  to  take  formal  possession,  chastise  the  ringleaders,  and  establish  such  a  form  of 
government  as  suited  the  country,  its  climate,  and  the  character  of  its  inhabitants.  The 
king  had  notified  the  council,  also,  that  the  energy  and  promptness  of  O^Reilly  in  execu- 
ting these  changes  had  merited  his  entire  approbation.  The  council  having  examined  the 
commission  and  six  statements  of  0*Reilly,  approved  them  all.  It  appears  in  his  second 
statement  that  0*ReiIIy  considered  it  necessary  that  Louisiana  should  be  subject  to  the 
same  laws  as  the  other  dominions  in  America.    The  king  approves  the  report 
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This  publication,  followed  from  that  moment  by  an  uninterrapted 
observance  of  the  Spanish  law,  has  been  received  as  an  introduction 
of  the  Spanish  code  in  all  its  parts,  and  must  be  considered  as  having 
repealed  the  laws  foi^^erly  prevailing  in  Louisiana,  whether  they 
had  continued  in  force  by  the  tacit  or  express  consent  of  government. 
The  observation  made  by  the  counsel  of  the  appellant,  that  the 
French  Code  iVbiV,  ordered  by  O'Reilly  to  continue  in  force,  could  co- 
exist with  the  Spanish  laws  afterwards  published,  because  it  contains 
certain  regulations  for  which  the  Spanish  laws  have  made  no  provi- 
sion, is  probably  correct  When  a  law  is  not  absolutely  and  gene- 
rally repealed,  such  of  its  provisions  as  are  not  repugnant  to  the 
subsequent  laws,  do  not  cease  to  have  effect.  On  the  present  question, 
was  there  no  disposition  in  the  laws  of  Spain  concerning  the  enfran- 
chisement of  slaves,  it  might  be  just  to  pretend  that  the  French  Code 
Noir  ought  to  be  resorted  to;  but  as  the  reverse  is  the  case,  we  must 
refuse  to  consult  it. 

The  witnesses  offered  by  the  plaintiff  ought,  therefore,  to  have  been 
heard,  even  upon  the  fact' of  emancipation,  supposing  the  testimony 
tendered  such  as  the  law  1,  tit.  22,  part.  4,  does  admit.  Upon  this 
point,  it  is  true  that  the  plaintiff  has  not  been  as  explicit  as  it  was 
her  duty  to  have  been:  she  ought  to  have  shown  her  readiness  to 
prove  such  emancipation  as  is  valid  by  that  law,  that  is  to  say,  an 
enfranchisement  before  five  witnesses.  The  manner  in  which  she 
tendered  her  proof  did  not  show  that,  but  rather  raised  a  suspicion 
that  she  was  not  able  to  prove  so  much.  Yet,  as  it  did  not  exclude 
all  probability  that  she  may  evince  wliat  the  law  requires,  she  ought 
to  have  been  permitted  to  introduce  her  witnesses. 

The  plaintiff,  notwithstanding  the  rejection  of  that  evidence,  had 
judgment  in  her  favor  in  the  inferior  court,  and  did  we  agree  with 
the  district  judge  on  the  merits  of  the  case,  it  would  be  unnecessary 
to  send  it  back.  But  being  of  opinion  that  as  the  case  now  stands, 
she  ought  not  to  recover,  we  are  obliged  to  remand  it 

It  is  adjudged,  ordered  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  reversed,  both  as  to  the  principal  demand  and  as  to  the 
warranty,  and  that  the  case  be  remanded  to  the  district  court,  with 
instructions  to  the  judge  to  admit  any  legal  evidence,  which  the 
plaintiff  may  offer  in  support  of  the  allegations  contained  in  her  bill 
of  exceptions. 
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Rust  V.  Randolph.     IV.  370. 

•tf  C^SE  of  Practice.  This  is  a  suit  in  which  the  right  to  the 
curatorship  of  the  estate  of  Sterne,  deceased,  is  claimed  by  both  parties. 
It  appears  that  the  estate  is  ab  iniesiaio,  and  also  such  as  is  known 
to  our  laws  by  the  denomination  of  a  vacant  estate.  For  its  admi- 
nistration, therefore,  a  curator  ought  to  be  regularly  appointed. 

In  deciding  upon  the  pretensions  of  the  claimants  the  court  said: 
Although,  perhaps,  the  circumstance  of  a  person  not  being  domicili- 
ated in  the  state,  would  not  exclude  him  from  the  office  of  curator 
ab  intestatOy  claiming  as  a  relation  or  creditor  against  strangers  or 
persons  wholly  uninterested  in  the  succession,  yet  where  two  parties 
are  contending  for  a  preference,  whose  pretensions  are  in  other  respects 
nearly  equal,  it  would  be  nothing  more  than  an  exercise  of  sound  dis- 
cretion in  the  judge,  to  prefer  the  citizen  of  the  state  who  possesses 
property  which  is  tacitly  mortgaged  for  the  faithful  performance  of 
bis  duties  as  curator,  to  strangers  not  possessing  this  additional  quali- 
fication. 


Thomas  et  al.  v.  Elkins.     IV.  376. 

HELDy  a  private  debt  cannot  be  set  off  against  a  partnership 
debt.    Smith  v.  Duncan  et  al.,  1  Martin^  25. 


MAY  TERM,  1816.  261 


Johnson  v.  Boon's  Heirs.     lY.  380. 

HELD,  the  heir  cannot  be  sued  till  he  accepts  the  inheritance;  nor 
can  judgment  be  rendered  against  an  estate  till  it  be  represented  by 
an  heir,  or  curator. 
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Allard  v.  Gamushan,  and  Bron  «.  Herman.     lY.  381. 

THE  appeal  in  these  cases  dismissed,  there  being  no  statement,  &c. 


Forsyth  et  ah  v.  Nash.     IV.  385. 

A  negro  will  be  presumed  free,  thoagh  purchased  as  a  slave,  if  the  purchase  was  made 
in  a  country,  in  which  slavery  is  not  tolerated,  unless  it  be  shown  that  he  was  before 
in  one,  in  which  it  is. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court.  The  plaintiffs  in 
this  case  claim  the  defendant,  a  negro  man,  as  their  slave.  It  there- 
fore behooves  them  to  show  slavery  in  him  and  property  in  ihem.* 

The  evidence  adduced  for  this  purpose  is:  1,  a  bill  of  sale  bv  which 
the  defendant  was  sold  to  them  ^'  to  have  and  to  hold  Hxe  said  negro 

*  But  see  Trudeau*8  Ex*s  v.  Robinette,  January  term,  1817. 
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man,  and  to  dispose  of  him,  as  they  shall  think  proper.^'  This  instru- 
ment, bearing  date  the  5th  of  September,  1803,  was  executed  at  De- 
troit, in  the  territory  of  Michigan,  was  there  recorded,  and  is  duly 
authenticated. 

2.  The  deposition  of  David  Delaunay,  who  swears  he  knows  a 
Mr.  Forsyth,  at  St.  Louis,  whose  Christian  name  he  is  ignorant  of, 
but  knows  not  the  other  plaintiff;  that  there  was  at  Detroit,  a  mer- 
cantile house,  under  the  firm  of  Kinsey  &  Forsyth,  but  he  is  ignorant 
whether  Mr.  Forsyth  of  St.  Louis  be  one  of  that  house;  that  he  saw 
the  defendant  at  Mr.  Forsyth's  in  St.  Louis,  but  does  not  know  to 
whom  he  belonged. 

3.  The  deposition  of  Nicholas  Girod,  who  swears  that  while  he 
was  mayor  of  New  Orleans  the  defendant  was  brought  before  him, 
and  confessed  that  he  was  a  runaway  and  belonged  to  some  person, 
the  name  of  whom  the  witness  does  not  recollect,  who  had  promised 
him  his  freedom. 

4.  The  deposition  of  A.  B.  Duchouquet,  of  St.  Louis,  who  swore 
he  never  saw  the  defendant  in  the  possession  of  the  plaintiffs,  because 
the  plaintiffs  lived  at  Peoria,  in  the  Illinois  territory;  that  the  plain- 
tiff, Forsyth,  employed  him  in  1813,  to  stop  the  defendant;  that  he 
took  him  up  in  New  Orleans  and  brought  him  before  the  mayor, 
where  he  confessed  he  had  run  away  from  the  plaintiff,  and  did  not 
like  to  return  to  them  on  account  of  a  wife  and  children  he  had  in 
New  Orleans. 

5.  The  deposition  of  Pierre  Le  Vasseur,  who  knew  the  defendant 
in  PeoriaLjin  the  Illinois  territory,  about  ten  years  ago.  He  was  known 
and  reputed  to  be  a  slave;  the  witness  knew  him  in  the  possession  ot 
Forsyth  for  four  years.  He  ran  away  from  Peoria,  about  six  years 
ago:  the  witness  some  time  after  met  him  at  Maupertuis,  in  the  Illi- 
nois territory,  and  the  defendant  said  he  had  run  away  from  his  mas- 
ter and  was  going  to  St.  Louis. 

On  these  facts  the  counsel  contends  that  the  slavery  of  the  defend- 
ant and  the  property  of  the  plaintiffs  are  fully  proven. 

I.  The  evidence  of  ^/avery  resulting  from  the  color  of  the  defend- 
ant, Adelle  v.  Beauregard,  1  Martin^  183;  from  his  declarations  that 
he  had  a  master;  that  he  belonged  to  a  man  who  had  promised  him 
his/reedom;  from  his  attempt  to  justify  his  unwillingness  to  return, 
by  the  circumstance  of  his  having  a  wife  and  children  in  New  Orleans, 
thereby  tacitly  admitting  the  obligation  he  was  under  of  returning  to 
the  plaintiffs. 

II.  The  property  of  the  plaintiffs  is  said  to  be  proven  by  the  bill  of 
sale. 

The  defendant's  counsel  shows  that  in  the  territories  of  Michigan 
and  the  Illinois,  the  only  places,  except  New  Orleans  and  St.  Louis, 
which  the  defendant  appears  to  have  inhabited,  slavery  does  not  ex- 
ist; that  it  is  forbidden  by  law.  The  ordinance  of  congress  of  the 
year  1797,  providing  that  "there  shall  be  neither  slavery  nor  invo- 
luntary servitude,  in  the  said  territory,  otherwise  than  for  the  punish- 
VoL.  L—23 
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ment  of  crimes,  whereof  the  party  shall  have  been  convicted.  Pro- 
vided that  any  person  escaping  into  the  same^  from  whom  labor  or 
service  is  lawfully  claimed  la  any  one  of  the  original  states,  such 
fugitive  may  be  lawfully  reclaimed,  and  conveyed  to  the  person 
claiming  his  or  her  services  as  aforesaid." — Hence  in  the  opinion 
of  the  counsel,  a  presumption  arises  that  the  defendant  is  free,  which 
overweighs  the  contrary  presumption  which  arises  from  the  color. 

It  is  further  contended  that  as  the  bill  of  sale  could  convey  no  title, 
unless  the  defendant  had  been  duf^  convicted  of  a  crime,  or  in  case 
be  owed  services  in  one  of  the  original  states,  and  had  escaped  into 
the  Michigan  territory,  the  plaintiffs  are  bound  to  bring  the  defendant 
within  one  of  these  two  cases;  that  if  the  defendant  was  convicted 
of  a  crime,  by  which  he  became  bound  to  involuntary  services,  the 
record  of  this  conviction  ought  to  be  produced;  so  ought  in  the  other 
case,  evidence  of  the  duty  of  involuntary  service,  in  one  of  the  ori- 
ginal states  and  of  escape  into  the  territory:  ♦hat  the  apparent  un- 
ktwfulness  of  the  authority,  exercised  by  the  plaintiffs  over  the  defend- 
ant, to  which  he  may  have  submitted  from  his  ignorance  of  his  right 
or  of  the  means  of  asserting  it,  is  not  repelled  by  his  admission  that  he 
had  a  master j  that  he  belonged  to  a  person  who  had  promised  him  his 
freedom.  For  while  it  appears  that  the  plaintiffs  de/acto^  though  not 
dejure,  kept  the  defendant  for  a  number  of  years  in  servitude,  it  can- 
not seem  extraordinary  that  he  should  refer  to  them  by  the  appella- 
tion of  his  masters,  and  the  alleged  promise  of  freedom  may  well  be 
presumed  to  have  been  made  to  allure  the  defendant  into  submission. 
Neither,  is  it  said,  can  the  admission  of  the  defendant,  that  he  ran 
away  be  received  as  conclusive  evidence  of  a  legal  obligation  to  stay; 
flight  from  unlawful  servitude  being  more  generally  resorted  to,  than 
the  bold  assertion  of  freedom.  Kept  for  a  number  of  years,  perhaps 
from  his  birth,  in  bondage,  the  spirit  of  the  injured  negro  is  said  to 
have  been  borne  down  by  the  influence  which  long  exerted  mastery 
creates. 

We  are  of  opinion,  that  as  the  case  affords  no  evidence  of  any  resi- 
dence of  the  defendant  in  any  country  in  which  slavery  is  lawful,  this 
case  must  be  determined  by  the  laws  of  the  country  in  which  the  de- 
fendant dwelt  when  he  came  to  the  hands  of  the  plaintiffs — that  the 
ordinance  of  1787  having  proclaimed  that  slavery  should  not  exist 
there,  unless  under  two  exceptions,  the  plaintiff  must  bring  the  defend- 
ant under  either  of  them,  and  having  failed  to  do  so,  must  have  iheit 
claim  rejected. 

Whenever  a  plaintiff  demands  by  suit,  that  a  person  whom  he 
brings  into  court  as  a  defendant,  and  thereby  admits  to  be  in  posses- 
sion of  his  freedom,  should  be  declared  to  be  his  slave,  he  must  strict- 
ly make  out  his  case.  In  this,  if  in  any,  actors  non  probante  ab- 
solvitur  reus. 

Here  the  plaintiffs  have  failed  in  a  very  essential  point,  proof  of 
the  alleged  slavery  of  the  defendant. 

Their  title  can  only  have  been  lawful,  at  the  time  the  bill  of  sale 
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produced  was  made,  on  two  grounds:  the  right  of  the  vendor,  or  the 
liability  of  the  object  of  the  sale,  must  have  been  absohite  or  quali- 
fied. ^bsolutCj  viz:  complete  ownership  and  slavery,  in  the  sole  case 
of  conviction  of  a  crime  by  which  freedom  was  forfeited.  Quail- 
fiedy  viz:  the  right  of  reclaiming  and  conveying  the  defendant  out  of 
the  territory  into  one  of  the  original  states,  in  which  he  owed  involun- 
tary servitude  or  labor.  This  qualified  right  could  only  exist  in  the 
case  of  the  defendant's  escape. 

Now,  it  cannot  be  contended  that  this  qualified  right  only  was  dis- 
posed of:  that,  which  is  the  evident  object  of  the  sale,  is  the  absolute 
right  to  have  and  to  hold  during  the  natural  life  and  to  dispose  as 
they  please.  The  conduct  of  the  plaintiffs,  to  wards  the  defendant,sho  ws 
that  it  was  this  absolute  right  which  they  considered  themselves  as 
the  purchasers  of.  This  they  imlawfully  attempted  to,  and  did  suc- 
cessfully for  a  number  of  years,  exercise,  till  the  defendant  sought  his 
safety  in  flight  Their  title  to  him,  if  it  exists,  must  be  grounded 
on  his  conviction  of  a  crime.  Now  the  evidence  of  this,  is  a  matter 
qf  record:  the  paper  must  be  produced  or  accounted  for. 

The  parish  court  erred  in  sustaining  the  plaintiff's  claim.  Its  judg- 
ment is  therefore  annulled,  avoided  and  reversed,  and  this  court  doth 
order,  adjudge  and  decree,  that  there  be  judgment  for  the  defendant 
vith  costs. 

Morse^  for  the  plaintiffs. 

Moreau,  for  the  defendant. 


Labranche  v.  Watkins.     IV.  391. 

THIS  suit  was  brought  for  the  recovery  of  a  slave.  The  defen- 
dant answered  that  the  slave  ran  away  and  was  delivered  to  him  as 
jailor;  that  he  advertised  him  and  detained  him  during  the  time 
required  by  law;  and  finally  sold  him,  after  having  obtained  order  of 
the  parish  judge;  that  he  has  since  bought  the  vendee's  title  to  the 
slave,  under  which  he  now  holds  him. 

From  the  statement  of  facts  it  appeared,  that  the  formalities  of  law 
had  not  been  complied  with,  and  that  the  sale  was  a  fictitious  one. 

Judgment  in  favor  of  the  plaintiff  was  affirmed  with  costs  and  10 
per  cent,  damages. 


266  SUPREME  COURT. 


Lewis  V.  Fram.     IV.  397. 

Tho  purchaser  of  land,  under  execution,  cannot  claim  back  the  money  paid,  and  require 
the  delivery  of  his  obligration  for  the  balance,  paying  the  money  into  court,  on  the 
ground  that  there  were  anterior  incumbrances. 

APPEAL  from  the  first  district. 

Derbigny,  J.,  delivered  the  opinion  of  the  court.  The  appellant, 
plaintiff  below,  is  the  purchaser  of  a  tract  of  land,  sold  by  the  sheriff 
by  virtue  of  an  execution,  issued  at  the  suit  of  the  appellee.  He  has 
paid  to  the  appellee  part  of  the  price  and  the  appellee  holds  his  note 
or  obligation  for  the  balance.  But  as  there  exist  some  mortgages  on 
that  land,  which  the  appellant  thinks  ought  to  be  paid  in  preference 
to  the  appellee's  judgment,  he  has  brought  this  action  to  compel  the 
appellee  to  refund  the  money  by  him  received,  and  to  give  up  the 
note  which  he  holds,  praying  that  his  said  obligation  and  the  mort- 
gage reserved  in  the  sherifl^s  deed  of  sale  be  cancelled,  upon  his  de- 
livering into  court  the  amount  of  the  purchase  tnoney. 

Before  we  examine  into  the  merits  of  this  action,  it  must  be  first 
ascertained  whether  or  not  the  mortgages,  which  incumbered  this 
property  at  the  time  of  the  purchase,  were  extinguished  by  the  sheriff's 
sale;  for  should  it  be  found  that  they  have  ceased  to  exist,  the  action 
would  fall  as  imgrounded. 

Pledges  given  to  secure  the  payment  of  debts  are  liable,  as  other 
rights,  to  be  forfeited  and  lost  in  certain  cases.  In  some  countries,  as 
in  France  for  example,  with  a  view  to  quiet  the  title  of  the  purcha- 
ser, who  buys  real  property  at  a  judicial  sale,  certain  solemnities  have 
been  established,  which  are  intended  as  notice  to  all  the  world,  that 
such  a  sale  is  about  to  be  made,  and  which,  when  duly  complied  with, 
have  the  effect  of  extinguishing  all  incumbrances  on  the  property  sold. 
In  Spain,  the  laws  of  which  are  ours,  where  not  abrogated,  the 
practice  of  giving  general  notice  also  prevails;  but  the  neglect  of  the 
creditor  to  appear,  when  called  only  by  publications,  is  not  fatal  to 
his  interest. 

Those  alone,  who  have  been  called  personally,  are  exposed  to  lose 
their  pledge,  if  they  do  not  come  forward  and  assert  their  right,  because 
they  are  then  reputed  in  contumacy,  and  their  silence  is  considered  as 
a  renunciation  of  their  privilege.  On  this  subject,  see  Febrero  de  Jui- 
ciosy  6,  3,  ch,  2,  sect.  5,  n,  340  and  341. 

For  the  purpose  then  of  quieting  the  purchaser  against  the  claims 
of  privileged  creditors,  it  was  formerly  the  practice  to  communicate 
to  them  the  pi;oceedings  had  against  the  property  encumbered.  (Same 
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author,  book  and  chap.  n.  337.)  The  pnrchaset  himself  became  a  party 
so  far  as  to  see  that  they  had  due  notice  and  sufficient  time  to  appear; 
and  then,  and  not  until  then,  he  deposited  in  the  hands  of  the  proper 
officer  the  purchase  money,  upon  the  tender  of  which  the  bill  of  sale 
was  delivered  to  him. 

As  to  those  who  had  been  served  with  no  notice,  their  lien  on  the 
property  remained  unimpaired.  In  equity,  however,  they  were  con- 
sidered as  bound  to  resort  first,  to  the  creditor  who  had  received  the 
proceeds  of  the  sale,  before  they  could  disturb  the  purchaser. 

The  practice,  in  cases  of  execution,  has  been  altered  by  statute, 
since  the  change  of  government;  and  the  proceedings  here  related 
are  now  grown  obsolete.  But  the  principle,  that  the  privilege  of  a 
creditor  not  duly  called  cannot  be  injured  by  a  judicial  sale,  rests 
upon  too  solid  ground,  to  be  shaken  by  any  change  of  practice  or  ju- 
dicial proceedings.  It  is  founded  on  that  sacred  maxim,  that  no  one 
shall  be  condemned  without  being  allowed  an  opportunity  of  defend- 
ing himself. 

There  is  then  no  doubt  that  the  mortgage  creditors,  who  appear 
not  to  have  been  made  parties  to  the  execution  levied  on  the  land 
bought  by  the  appellant,  have  retained  their  liens  on  that  property; 
and  that  the  appellant  is  exposed  to  pay  the  amount  of  their  claims. 

We  have  now  to  examine  whether  the  appellant  may,  under  the 
existing  circumstances,  obtain  the  remedy  which  he  prays  for. 

The  appellant,  as  the  highest  bidder  on  this  mortgaged  property,, 
might  perhaps,  before  paying  the  purchase  money,  have  required' 
notice  to  be  given  to  the  mortgage  creditors,  in  order  to  secure  himself 
against  their  claims.  That  precaution  used  formerly  to  be  taken;  and 
if  nothing  in  our  present  judiciary  system  is  opposed  to  that  practice, 
(which  we  do  not  decide,)  it  is  perhaps  desirable  that  it  should  again 
prevail.  But  after  payment  made  to  the  suing  creditor,  we  think  it 
would  be  too  late  for  the  purchaser  to  require  that  the  mortgage 
creditors  be  called  in.  Far  less,  then,  can  we  recognise  any  right  in 
the  purchaser  to  pretend  that  the  money  by  him  paid  be  refunded 
and  deposited  in  court  to  wait  the  demands  of  the  privileged  creditors. 
Such  practice  is  unknown  to  our  laws,  and  would  be  attended  with 
evident  injustice.  The  right  of  the  suing  creditor  to  receive  the  pro- 
ceeds of  the  sale  and  to  keep  them  so  long  as  other  creditors  db  not 
interfere  and  show  a  higher  title,  is  incontestible:  none  but  such  cred- 
itors can  dispute  him  that  right  They  may  never  do  so.  Why  then 
should  he  be  deprived  of  his  due,  before  it  is  known  whether  any 
such  demand  will  be  made? 

The  court  are  of  opinion  that  the  present  action  cannot  be  sustained; 
and  they  do  adjudge  and  decree  that  the  judgment  of  the  district 
court  be  affirmed  with  costs. 

Duncan,  for  the  plaintiff. 

Livingston,  for  the  defendant. 

23» 


26S  SUPREME  COURT. 


Enet  u.  His  Creditors.     IV.  401. 

DECIDED,  mortgage  creditors  are  entitled  to  vote  for  syndics. 


Clay's  Syndics  v.  Kirkland.     IV.  405. 

HELD^cedii^g  debtors,  being  entitled  to  the  surplus  of  their  estates 
after  the  payment  of  their  debts,  cannot  be  used  as  witnesses  by  their 
syndics,  unless  they  renounce  their  right  to  the  surplus. 

A  witness  who  never  saw  the  party  write,  but  has  frequently  cor- 
responded with  him,  may  prove  his  handwriting. 


Smith  V.  Kemper.     IV.  409. 

FORMER  judgment  confirmed  on  a  rehearing. 
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Dussuau's  Syndics  v.  Bredeaux.     IV.  450. 

THE  only  question  in  this  case  is,  whether  acts  of  creditors  con- 
vened by  a  court  of  justice  are  null  if  recorded  in  the  French  lan- 
guage. The  court  did  *^  not  find  it  necessary  to  decide  the  question 
absolutely  in  the  present  case.  These  proceedings,  whether  regular 
or  not,  have  been  approved  by  the  judge,  and  are  binding  at  least 
upon  those  who  were  parties  to  them,  and  did  not  oppose  their 
homologation,  nor  appeal  from  the  decree  pronouncing  it." 


Lecarpentier  v.  Delery's  Executor.     IV.  454. 

DERBIGNY,  J.,  delivering  the  opinion  of  the  court,  said:  "  persons 
appointed  to  judge  of  a  signature  by  a  comparison  from  handwriting 
{an  expert)^  is  not  a  referee  to  whom  the  examination  of  the  case  is 
entrusted.  His  task  is  confined  by  express  law  to  comparison;  if  he 
can  judge  thereby,  he  must  report  accordingly;  if  he  cannot,  he  must 
declare  it:  any  other  inquiry  for  the  purpose  of  aiding  his  judgment  is 
evidently  illegal  and  the  report  upon  it  inadmissible." 
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Randal's  Widow  and  Heirs  v.  Baldwin  et  oL    lY.  456. 

The  estate  of  a  deoeaaedf  in  the  hands  of  bia  widow  and  heirs,  is  bound  by  a  judgment 

obtained  againat  his  administrator. 

APPEAL  from  the  second  district. 

Martin,  J.,  delivered  the  opinioii  of  the  court.  The  plaintiffs  and 
appellants  instituted  this  suit  to  recover  a  tract  of  land,  which  they 
claim  as  the  widow  and  heirs  of  Thomas  Randal,  deceased. 

It  appears  from  the  judgment  of  the  district  court,  which  is  admit- 
ted to  contain  all  the  material  facts  of  the  case,  and  is  to  be  taken  as 
part  of  the  statement  of  facts,  that  the  defendants  and  appellees 
claim  title  to  and  hold  the  property  in  dispute  under  a  sheriff's  sale, 
made  in  virtue  of  an  execution  issued  on  a  judgment  obtained 
against  Thomas  Randal,  in  his  lifetime,  but  not  executed  till  after 
his  death. 

Perhaps  all  the  proceedings  on  this  judgment,  from  the  issuing  of 
it  rmtil  the  final  sale  of  the  property  under  the  execution  were 
irregular.  The  land,  it  seems,  was  sold  at  one  year's  credit,  and  at 
the  expiration  of  the  time  of  payment,  certain  persons,  as  adminis- 
trators of  the  estate  of  the  deceased,  brought  suit  agamst  the  pur- 
chasers, the  defendants  and  appellees  in  the  present  suit. 

In  their  answer  to  the  first  suit,  they  opposed  the  recovery  of  the 
price,  by  pleading  a  want  of  title  to  the  property,  on  account  of  cer- 
tain irregularities  in  the  judgment  and  execution  against  the  de- 
ceased, Thomas  Randal;  and  the  present  plaintiffs  now  insist  on 
these  irregularities,  in  order  to  entitle  themselves  to  the  recovery  of 
the  land,  as  having  been  illegally  sold,  and  the  consequent  absence  of 
title  in  the  defendants  and  appellees. 

The  administrators  of  Thomas  Randal's  estate,  now  claimed  ac- 
cording to  their  respective  rights,  by  his  widow  and  heirs,  having 
been  regularly  appointed  under  the  laws  of  the  country,  as  they  then 
existed,  all  acts  legally  performed  by  them  in  respect  to  the  estate  of 
the  deceased,  ought  to  be  considered  as  valid  and  binding  on  his 
heirs.  It  was  their  duty  to  sue  for  and  recover,  if  possible,  all  debts 
due  to  the  estate,  and  to  pay  such  debts  as  he  owed.  Accordingly, 
suit  was  brought  against  the  present  defendants  and  appellees,  as 
above  stated,  and  they  having  put  in  issue  the  title  to  the  land 
claimed  under  a  sheriff's  sale  made  by  virtue  of  an  execution  which 
possibly  issued  illegally,  a  court  of  competent  authority  has  decided 
in  favor  of  the  legality  of  the  title  by  compelling  the  then  and  pre- 
sent defendants  to  pay  the  price.    We  are  of  opinion  that  the  district 
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court  was  correct  in  considering  the  first  judgment  as  conclusive 
against  the  present  plaintiffs  and  appellants,  and  as  having  the  force 
and  effect  of  a  prior  judgment,  between  the  same  parties,  and  on  the 
same  matter  in  dispute:  for  to  this  end  the  administrators  fairly  rep- 
resented the  persons  who  now  claim  the  estate. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Duncarij  for  the  plaintiffs. 

Turnery  for  the  defendants. 


Blanque  v.  Peytavin  et  al.     IV.  458. 

The  sentence  of  a  forei^  court  of  admiralty  is  conclusive  as  to  the  national  character  of 

the  ship. 

APPEAL  from  the  first  district. 

Derbignt,  J.,  delivered  the  opinion  of  the  court.*  The  plaintiff 
and  appellant,  as  owner  of  the  brig  James  Rinker,  of  New  Orleans, 
and  her  cargo,  condemned  at  Tortola  in  the  year  1805,  brought  this 
action  against  the  defendants  and  appellees,  as  underwriters,  to  re- 
cover the  amount  by  them  insured.  They  resist  the  claim  on  the 
ground  that  the  property  was  not  neutral,  as  warranted. 

On  that  question,  an  important  question  first  presents  itself: 
whether  the  sentence  of  a  foreign  court  of  admiralty  pronouncing 
the  property  captured  to  be  erremy's  property,  is  conclusive  evidence 
of  that  fact? 

This  interesting  question,  after  having  been  several  times  debated 
in  the  courts  of  the  United  States,  was  finally  settled  by  the  supreme 
national  judiciary,  who  pronounced  it  to  be  law,  that  the  sentence  of 
a  foreign  court  of  admiralty  is  conclusive  evidence  of  the  fact. 
Croudson  v,  Leonard,  4  C ranch,  434. 

It  is  contended  by  the  defendants  that  this  decision  ought  to  be 
given  not  only  in  the  courts  of  the  United  States,  but  also  in  those  of  the 
particular  states:  because  it  is  grounded  on  the  law  of  nations,  a  law 
which  reigns  over  the  whole  of  the  United  States  as  one  national 
body,  and  ought  to  be  construed  in  the  same  manner  throughout  the 
Union. 

*  Martin,  J.,  did  not  join  in  this  opinion,  having  been  of  counsel  in  the  cause. 
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On  the  part  of  the  plaintiff,  it  is  maintained,  that  the  decbion  of 
the  supreme  court  is  not  grounded  on  any  of  these  general  principles 
universally  recognised  by  all  nations,  but  on  a  rule  adopted  in  Eng- 
land, and  proscribed  in  other  countries;  that  as  such,  it  ought  not  to 
be  considered  as  an  adjudication  of  what  the  lav  of  nations  generally 
is  on  similar  subjects,  and  that  its  authority  ought  to  be  confined  to 
such  of  the  states,  the  particular  laws  of  which  are  not  repugnant  to 
the  adoption  of  that  rule.  That  there  exist  here  positive  laws 
which"  forbid  its  introduction,  and  that  the  decision  of  the  Supreme 
Court  of  the  United  States  cannot  therefore  be  considered  as  binding 
in  this  instance. 

It  is  obvious  that  the  first  question  to  be  settled  here  is,  whether 
or  not,  the  doctrine  established  by  the  Supreme  Court  of  the  United 
States,  is  conformable  to  the  rules  of  that  general  system  of  national 
justice,  which  governs  the  conduct  of  all  civilised  nations  towards 
each  other?  For  if  we  find  it  grounded  on  these  principles,  the  con- 
sequence must  inevitably  follow  that  the  authority  of  the  decision 
ought  to  be  the  same  over  all  the  Union. 

The  principle  of  the  law  of  nations,  with  respect  to  foreign  judg- 
ments generally,  is  that,  when  they  have  been  pronounced  by  a  com- 
petent court,  they  ought  not  to  be  inquired  into,  but  ought  to  be 
every  where  deemed  conclusive  between  the  parties.  Vattel,  b.  1, 
ch.  7,  art.  84;  Martens,  b.  3,  ch.  3,  sect.  20. 

To  this  rule  a  sovereign  may  refuse  his  assent,  and  in  that  case, 
the  foreign  judgment  is  without  force  in  his  dominions.  But  if  such 
refusal  has  not  taken  place,  the  sovereign  is  supposed  to  have  ac- 
quiesced in  its  observance.  By  an  application  of  this  rule  to  sen- 
tences of  foreign  courts  of  admiralty,  they  are  deemed  conclusive 
against  all  the  world,  because  by  a  fiction  of  law  every  body  is  sup- 
posed to  have  been  made  a  party  to  a  suit  which  is  prosecuted  in 
renij  and  in  which  all  persons  interested  are  invited  to  appear  as 
claimants.  "^ 

The  limitations  and  modifications  to  which  this  doctrine  is  subject, 
are  considerations  foreign  to  the  present  inquiry.  The  only  question 
here  is,  whether  the  principle  established  by  the  Supreme  Court  of  • 
the  United  States,  as  to  the  conclusiveness  of  sentences  of  foreign 
courts  of  admiralty,  be  derived  from  an  application  of  the  law  of 
nations  to  these  sentences?  And  as  one  can  feel  no  hesitation  to  say 
that  it  has  no  other  origin,  enough  is  ascertained. 

Of  the  extent  or  authority  which  judgments  of  the  supreme  tribu- 
nal of  the  country,  declaring  the  law  of  nations,  ought  to  have,  there 
can  be  hardly  any  doubt  Whatever  be  the  jurisprudence  of  other 
governments,  the  United  States,  as  a  nation,  can  have  but  one  rule 
of  conduct  towards  the  others.  In  that  code  of  national  rights, 
called  the  law  of  nations,  each  nation  is  considered  as  an  individual: 
the  United  States  are  one,  the  particular  states  are  nothing. 

It  has  been  argued  that  in  France,  the  law  of  nations  on  this  par- 
ticular subject  is  not  in  force:  and  as  Spain  is  generally  governed  by 
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the  same  system  of  laws  which  prevail  in  France,  it  has  been  infer- 
red that  in  Spain  also,  sentences  of  foreign  courts  of  admiralty  are 
deemed  conclusive.  We  may  go  further  and  suppose  that  by  the 
positive  laws  of  Spain,  such  sentences  are  considered  as  not  existing: 
and  yet  this  will  not  make  the  least  alteration  in  the  position  here 
established.  For  whatever  could  be  the  understanding  of  the  law  of 
nations  in  Louisiana,  while  under  the  government  of  Spain,  the 
moment  it  was  annexed  to  the  territory  of  the  United  States,  it 
became  a  part  of  that  body  which  forms  the  American  nation,  which 
can  have  but  one  scale  to  weigh  the  law  of  nations. 

We  deem  it  unnecessary  to  weigh  the  reasons  on  which  the  doc- 
trine established  by  the  Supreme  Court  of  the  United  States  is 
founded:  after  having  said  that  we  consider  this  decision  as  binding, 
we  need  only  refer  to  it  and  pronounce  in  conformity  thereto. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  with  costs. 

Moreauj  for  the  plaintiff. 

Duncan,  for  the  defendants. 


Gray  d  ah  v.  Laverty  et  ah     IV.  463. 


HELD,  2,  judgment  which  does  not  contain  any  of  the  reasons 
which  influenced  the  court  rendering  it,  is  unconstitutional  and  void. 


Dukelus'  Syndics  v.  Dumountel  et  aL    IV.  466. 

HELD,  although  the  authority  of  syndics  is  principally  created? 
by  the  appointment  of  the  creditors,  for  whose  interest  they  are  bound 
to  act,  and  is  somewhat  analogous  to  that  of  an  agent  or  attorney, 
yet,  it  is  incomplete  and  will  not  warrant  them  in  prosecuting  actions 
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for  the  benefit  of  those  by  whom  they  are  nornmated,  without  the 
approbation  and  confirmation  of  a  competent  tribunal. 

A  general  denial  is  sufficient  to  require  of  the  plaintiffs  full  power 
and  authority  to  proceed  in  the  suit  as  syndics  or  administrators 
legally  empowered. 


White  et  al.  v.  Holstein  et  al.     IV.  471. 

.  HELD,  a  marriage  celebrated  in  North  Carolina  may  be  proved 
by  parol  evidence, 

A  witness  testifying  against  his  interest  is  not  to  be  rejected. 

Parol  evidence  ought  not  to  be  admitted  to  destroy  a  title  to  real 
property. 


Lafon  V.  Saddler.     IV.  477. 

The  tacit  lien  of  a  builder  is  not  lost,  by  his  neglect  to  record  tlie  contract  for  the  building. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court.  The  petition 
states  that  the  plaintiff  is  a  creditor  of  J.  Godwin,  for  345  dollars, 
the  balance  of  a  sum  due  on  a  notarial  contract  for  building  a  house 
— that  he  brought  suit  against  Godwin,  who, /7en^en/e  /i7e,  sold  it 
to  the  defendant.  The  answer  denies  every  thing,  and  avers  that 
the  defendant  is  a  purchaser  without  notice.  The  facts  stated  in  the 
petition  being  proven,  there  was  a  judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

The  statement  of  facts  admits  the  purchase  and  payment  of  the 
price  by  the  defendant,  that  the  tacit  or  legal  mortgage  of  the  plain- 
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tiff  on  the  house,  as  the  builder  of  it,  was  never  recorded,  as  the  act 
of  1813,  ch.  49,  is  stated  to  require — that  the  defendant  was  not  made 
a  party  to  the  suit,  brought  by  the  plaintiff  against  Godwin — that 
Godwin  has  failed,  and  that  the  sum  claimed  is  due  to  the  plaintiff 
for  work  done  on  the  house. 

The  plaintiff^s  counsel  contends,  that  his  is  a  privilege  or  legal 
mortgage,  which  has  its  effect  against  those  persons,  without  being 
stipulated  for.  Civil  Code,  470,  art.  75,  and  that  the  words  of  the  act 
of  1813,  do  not  extend  to  the  destruction  of  liens,  which,  not  arising 
from  any  written  contract  or  stipulation,  are  not  susceptible  of  being 
recorded.  The  expressions  of  the  act  are  "  all  liens ^  of  any  nature 
whatever  J  having  the  effect  of  a  legal  mortgage^  which  shall  not  he 
recorded  against  the  provisions  of  this  acty  shall  be  null  and 
void.^^  The  title  of  the  act  is  for  the  recording  of  certain  acts,  there- 
in mentioned,  which  shows  that  the  intention  of  the  legislature  was, 
to  compel  creditors  to  give  notice  of  their  acts^  not  to  alter  the  law, 
so  as  to  destroy  the  lien  of  builders,  &c.,  in  cases  in  which  a  privilege 
or  lien  was  not  expressly  stipulated.  The  plaintiff*s  lien,  it  is  con- 
tended, arising  before  the  passage  of  the  act,  could  not  be  supposed 
to  have  been  destroyed  by  the  requisition  of  a  formality,  which 
could  not  be  complied  with. 

The  defendant's  counsel  replies,  that  the  petition  shows,  that  the 
plaintiff's  claim  is  grounded  on  a  notarial  act,  which  was  susceptible 
of  being,  and  is  admitted  not  to  have  been,  recorded. — That  contracts 
are  the  laws  that  govern  the  parties. — That  the  tacit  provisions  of 
the  law  always  yield  to  the  express  stipulation  of  the  party,  whom 
the  law  intended  to  protect 

This  court  is  of  opinion,  that  the  judgment  given  below  is  a  cor- 
rect one.  The  plaintiff  having  built  a  house  for  Godwin,  had  ipso 
facto  by  law  a  tacit  lien,  or  privilege  to  have  it  sold  for  his  payment. 
His  having  reduced  to  writing  the  contract,  which  fixes  the  manner 
in  which  the  house  was  to  be  built,  and  the^mode  of  payment,  does 
not  affect  his  right.  If  a  man  has  a  right  to  a  thing  by  law,  and 
under  a  contract,  which  does  not  modify  his  right,  he  will  be  allowed 
to  avail  himself  of  his  stronger  title,  that  which  results  frpm  the  law. 
If  the  heir  has  the  estate  which  the  law  casts  on  him  by  the  descent, 
devised  on  him,  he  will  be  in,  rather  as  heir,  than  as  devisee.  Here 
the  petition  alleges  the  plaintiff's  privilege,  as  a  builder,  for  work, 
materials,  &c.,  bestowed  on  a  house.  The  statement  of  facts,  admits 
the  nature  and  extent  of  the  claim  as  set  forth;  the  legal  consequence 
must  follow,  that  the  debt  is  a  privileged  one  on  the  house.  There 
is  no  need  of  bringing  the  notarial  instruments  into  action. 

The  act  of  1813  had  no  other  object,  than  to  prevent  the  effect  of 
latent  acts  or  instruments — or  to  guard  against  the  supposition  or 
forgery  of  acls^  by  which  the  interests  of  third  persons  might  be  af- 
fected, not  to  destroy  the  tacit  lien  which  the  law  gives  to  workmen 
and  others,  ipsofacto^  by  the  labor  or  materials  which  they  bestow. 

If  the  contract  before  the  notary  was  necessary  to  the  plaintiff's 
Vol.  I.— 24 
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recovery,  the  present  defendant  might,  perhaps,  have  resisted  its  in- 
troduction: but  it  does  not  appear  necessary.  It  is  admitted,  in  the 
statement  of  facts,  that  the  work  was  done  by  the  plaintiff,  on 
the  house,  as  chai^d,  and  that  the  sum  is  justly  due  him  by  God- 
win. It  requires  the  aid  of  no  written  instrument,  to  establish  the 
consequent  privilege,  if  it  exist  without  any  instrument:  the  defend- 
ant complains  that  no  instrument  was  recorded. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
parish  court  be  affirmed,  with  costs. 

Hennenj  for  the  plaintiff. 

Smith,  foF  the  defendant. 
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EASTERN  DISTRICT,  JULY  TERM,  1816. 


Esteve  v.  Rochon.    Moatreuil  v,  Jumonville. 


Roclxan  v.  MontreuiL    lY.  481. 


When  either  party  dies  after  the  contestatio  litia,  his  attorney  shall  prosecute  it  to 

judgment 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

These  three  suits  were  consolidated  in  the  court  d  quo  after  a  ver- 
dict had  been  found  in  each  of  them.  But  one  of  the  parties  appealed 
and  the  Supreme  Court  considered  but  one  of  the  suits  before  them. 

Delivering  the  opinion  of  the  court,  Mabtin,  J.,  said: 
In  the  case  of  Rochon  v.  M ontreuil,  it  is  admitted,  in  the  statement 
of  facts,  that  the  defendant  was  dead,  at  the  time  the  judgment  was 
given,  and  this  is  alleged  as  an  error,  which  will  induce  this  court  to 
set  it  aside.  The  death  of  either  party,  prior  to  judgment,  is,  accord- 
ing to  the  common  law  of  England,  a  good  cause  of  reversal.  In 
that  country,  and  it  is  believed  in  any  of  the  United  States,  except 
this,  the  position  is  incontrovertible. 

The  Spanish  law,  however,  has  a  different  provision,  which,  as  it 
is  unrepealed  by  any  act  of  our  territorial  or  state  legislature,  affords 
to  this  court  the  only  legitimate  rule  of  conduct.  When  either  party 
dies  after  the  coniestatio  litis,  his  attorney  shall  prosecute  it  to  judg- 
ment; ^t  muriesse  el  senar  del  pleyto,  despues  que  fuesse  commen- 
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cado^  par  rtpueata^  non  pierde  per  esso  el  personero  su  poderes — 
deveseguir  elpleyiofasta  que  sea  acabado^  tambien  comosefuesse 
bivo  el  que  lojfesae  personero,     Parlida  3,  5,  93. 

Hennen^  for  the  appellant. 

MoreaUy  for  the  appellee. 


Lecarpentier  v.  Delerj's  Executor.     IV.  4S7. 

IN  this  case  the  experts  appointed  to  verify  a  signature  having 
disagreed,  on  motion  of  the  plaintiff  an  umpire  was  appointed;  but 
tlie  report  of  this  last  person  being  unfavorable  to  him,  he  objected  to 
its  confirmation,  on  the  ground  that  it  was  the  report  of  an  expert 
only,  when  the  law  provides  that  two  shall  be  appointed. 

The  objection  of  the  plaintiff  was  not  regarded. 

*^*  There  was  not  any  case  decided  during  the  month  of  August. 
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Broussard  v.  Trahan's  Heirs.     Jinte  (206).     IV.  489. 

HE LDy  the  Supreme  Court  may  inquire  into  the  manner  in  which 
the  judge  d  quo  exercised  the  discretion  committed  to  him,  in  allow* 
ing  or  refusing  the  continuance  of  a  case,  whenever  the  party  appears 
thereby  to  suffer  an  irreparable  injury. 


Provost  V.  Provost  &  Hennen.     IV.  506. 


A  nle  of  land,  by  a  husband  to  his  wife,  to  replace  the  valae  of  real  estate,  part  of  her 

paraphernal  property,  by  him  sold,  is  valid. 

APPEAL  from  the  court  of  the  fifth  district 

Derbiony,  J.,  delivered  the  opinion  of  the  court.  The  appellant^ 
Alfred  Hennen,  who  is  a  party  intervening  in  a  suit  between  Henri- 
etta Provost,  the  appellee,  and  her  husband,  is  the  purchaser  of  a  tract 

24* 


280  SUPREME  COURT. 


of  land,  seized  upon  by  the  said  Joseph  Provost,  and  sold  by  the  sheriff: 
which  tract  is  claimed  by  the  appellee,  by  virtue  of  a  previous  public 
act  of  sale  to  her  made  by  her  husband,  for  replacing  in  part  her 
paraphernalia^  which  had  been  by  him  disposed  of  aid  alienated. 

The  appellant  alleges  that  this  deed  was  not  made  bona  fide^  but 
with  a  view  to  defraud  creditors  and  third  persons:  the  appellee  avers 
that  it  is  a  bona  fide  contract,  and  denies  the  fraud.  The  case  stands 
before  us  on  that  issue. 

Our  Civil  Code,  book  3,  tit  6,  chap.  2,  art  45,  authorises  the  con- 
tract of  sale  between  husband  and  wife,  in  certain  cases,  one  of 
which  is,  where  the  transfer  is  made  by  the  husband  to  the  wife,  for 
a  legitimate  cause:  such  as  replacing  her  dotal  or  other  effects 
alienated.    The  question  here  is,  whether  this  be  such  a  contract? 

The  appellee  has  proved  that  ^e  was  possessed  oi paraphernalia 
con^sting  in  money,  cattle  and  other  effects,  and  two  slaves,  which, 
with  the  exception  of  one  slave,  were  disposed  of  by  her  husband, 
for  his  own  use,  previous  to  the  sale  on  which  she  relies.  It  is  im- 
necessary  here  to  determine,  whether  there  can  be  any  such  thing  as 
replacing  money  and  other  moveable  effects  with  real  estate,  and 
whether  a  sale  like  the  present,  can  ever  take  place  in  any  other 
case  than  those  where  real  property  or  slaves,  the  title  to  which  was 
in  the  wife,  have  been  alienated,  because  there  has  been  in  this  case 
that  kind  of  alienation  evidently  contemplated  by  the  law,  to  wit, 
the  alienation  of  a  slave  whose  title  was  in  the  wife.  For  the  re- 
placing of  that  property,  the  contract  is  assuredly  legal;  and  as  the 
value  of  that  slave,  at  the  time  of  his  alienation,  is  proved  to  have 
been  fully  equal  to  the  value  which  the  property  transferred  to  the 
appellee,  by  her  husband,  had  at  the  time  of  such  transfer,  we  must 
pronounce  the  transfer  to  be  a  valid  contract 

It  has  been  suggested,  that  no  delivery  of  the  land  in  contest  was 
made  to  the  appellee;  but  this  fact  making  no  part  of  the  issue,  the 
appellee  cannot  suffisr  for  having  not  offered  to  prove  it 

It  is  adjudged  and  decreed,  that  the  judgment  of  the  district  court 
be  affirmed  with  costs. 

Baldwin,  for  the  plaintiff. 

Henneny  in  propria  persond. 
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Sorrel  v.  St.  Julien.     IV.  508. 

# 

HELDy  the  party,  to  whom  a  new  trial  is  improperly  denied, 
may  be  relieved  in  the  Supreme  Court. 


Reeves  v.  Kershaw.     IV.  513. 

HELBy  a  constable  selling  land  under  a  justice's  execution,  must 
advertise  it  in  the  same  manner  as  the  sheriff,  under  an  execution 
from  the  parish  or  district  court 

*^*  There  was  not  any  csise  determined  during  the  months  of 
October  and  November. 
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Hunt  V.  Norris.     IV.  517. 

A  shipper,  suing  the  master  and  owners  of  a  vessel  for  goods  lost  through-  their  neglecti 

may  attach  their  property. 

APPEAL  from  the  court  of  the  first  district. 

The  plaintiff  and  appellant  brought  this  action  against  the  master 
and  owners  of  the  steam  boat  Vesuvius,  to  recover  the  value  of 
goods  by  him  shipped  on  board  of  her,  to  be  safely  carried  from 
New  Orleans  to  Natchez,  which  he  alleged  to  have  been  lost  and 
destroyed,  by  the  negligence  and  improper  conduct  of  the  defendants. 

On  an  affidavit  that  the  defendants  reside  out  of  the  state,  the 
plaintiff  prayed  and  obtained  an  attachment,  which  was  levied  on 
their  goods,  in  pursuance  of  the  acts  of  the  legislature  of  the  years 
1805  and  1807. 

On  the  motion  of  the  defendants,  the  attachment  was  dissolved  and 
the  plaintiff  appealed. 

Mathews,  J.,  delivering  the  opinion  of  the  court,  said: 
It  may  be  properly  and  safely  laid  down  as  a  general  rule,  that 
all  obligations  arising  from  contracts,  either  express  or  implied,  either 
for  the  payment  of  money  or  the  delivery  of  goods,  create  a  debt 
on  the  part  of  the  obligor,  for  which  an  attachment  may  issue,  when* 
ever  the  amount  may  be  fairly  ascertained  by  the  oath  of  the  obligor 
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Mayor  v.  Davis.     IV.  532. 

THE  only  question  in  this  case  was,  whether  damages  ought  not 
to  be  allowed  to  the  appellees  as  on  an  appeal  taken  for  the  sake  of 
delay  only?  As  the  defendant  seemed  to  be  under  some  mistake  in 
relation  to  an  offset,  judgment  was  affirmed  only. 


Claiborne  v.  Debon  et  al.     IV.  534. 

THE  defendants  in  this  case  were  sued  as  sureties  of  an  auctioneer 
who  had  failed  without  accounting  for  certain  goods.  The  only 
question  in  the  case  is  decided  in  the  following  words  of  the  court: 

It  appears  to  this  court  that  the  goods  of  the  real  plaintiffs  left  in 
the  hands  of  the  auctioneer  for  the  double  purpose  of  securing  the 
advances  he  had  made,  and  of  being  sold  by  him,  after  the  expiration 
of  the  time  for  which  the  defendants  were  his  sureties,  cannot  be  con- 
sidered at  the  defendants'  risk. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

LivingsioTiy  for  the  plaintiff. 

Turnery  for  the  defendants. 
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Crocker  v.  Watkins.     IV.  540. 


DECIDED,  when  some  unforeseen  obstacle  prevents  asaieunder 
execution  from  taking  place  on  the  day  appointed  it  must  be  adver- 
tised anew. 


Bore's  Executor  v.  Quierry's  Executor.     IV.  545. 

The  record  of  a  former  sait  between  the  p&rties  is  evidence  altboug^h  it  was  dismissed. 

DERBI6NY,  J.,  delivered  the  opinion  of  the  court 

It  has  been  contended  generally  that  the  record  of  a  suit,  in  which 
the  plaintiff  has  been  nonsuited,  cannot  be  produced  against  him^ 
either  for  the  purpose  of  estopping  him,  or  as  evidence  of  facts  by 
him  acknowledged. 

We  do  not  indeed  believe  that  the  doctrine  of  estoppel,  as  known 
to  our  laws,  extends  to  the  length  which  the  defendant  contends  for. 
In  order  that  a  demand  may  operate  as  a  bar  against  another,  it 
must  appear,  that^  by  the  first,  all  rights  to  the  second  have  been 
waived.  But,  although  it  must  be  confessed,  that  it  is  not  easy  to 
reconcile  a  demand  of  wages  as  a  servant,  with  a  claim  as  a  partner, 
the  one  does  not  of  necessity  exclude  the  other.  Actions,  contrary 
to  each  other,  although  they  cannot  be  united  in  a  libel,  may  be  se- 
parately instituted  quando  sunt  taliajuray  qux  non  tollunlur  elec- 
Hone,  says  Lopez,  n.  1.  Part.  3,  10,  7. 

But  the  plaintiff  has  not  only  contended  that  those  records  could 
not  be  introduced,  in  support  of  the  defendant's  plea  in  bar,  he  has 
also  attempted  to  show,  that  they  could  not  be  produced  as  evidence 
of  facts  acknowledged  by  his  testatrix.  To  establish  this  point  he 
has  quoted  from  Part.  3,' 22,  9,  a  passage  which  goes  to  say  that  after 
a  defendant  has  obtained  the  dismissal  of  a  suit,  owing  to  the  absence 
or  neglect  of  the  plaintiff,  it  shall. not  be  permitted  to  the  plaintiff 
thereafter  to  avail  himself,  in  a  new  action,  of  any  thing  written  in 
the  first,  because  the  defendant  has  been  liberated  of  that  by  the 
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judgment  of  dismissal.  But  this  provision,  denying  to  the  plaintiff 
the  right  of  producing  in  such  a  case  the  pleadings  of  the  first  suit, 
is  certainly  not  applicable  to  the  defendant.  • 

We  do  not  presume  that  the  plaintiff  further  intended  to  deny  ge- 
nerally, that  the  acknowledgment  of  parties,  by  their  attorneys  in  the 
pleadings  are  evidence.  "  The  confessions  or  acknowledgments,"  says 
Pothier,  "  which  the  parties  make  in  several  stages  of  a  suit,  by  their 
instruments  of  writing  or  pleas,  may  also  pass  for  a  sort  of  judicial 
confession,  when  the  attorney  has  authority  from  his  client  to  make 
them,  and  he  is  presumed  to  have  such  an  authority  as  long  as  he  is 
not  disavowed."  2  Pothier's  Obi.  w.  In  Gilbert's  Law  of  Evidence, 
ch.  3,  sect.  3,  it  is  said  "  the  bill  in  chancery  is  evidence  against  the 
complainant,  for  the  allegations  of  every  man's  bill  shall  be  supposed 
to  be  true,  nor  shall  it  be  preferred  by  the  counsel  or  solicitor,  with- 
out the  privity  of  the  party,  and  therefore  it  is  evidence  as  to  the 
confession  or  admission  of  the  truth  of  any  fact  by  the  party  him- 
self." In  this  particular  instance,  the  soundness  of  that  doctrine  is 
manifest:  for  here  is  the  disclosure  of  an  all  important  fact,  the  proof 
of  which  wa^  perhaps  in  the  power  of  the  plaintiff  alone,  to  wit: 
her  possessing  two  slaves  in  her  own  right,  during  all  the  time  of 
her  residence  with  Quierry. 

Upon  the  whole,  we  think  that  the  records  offered  in  evidence  by 
the  defendant,  were  properly  admitted,  so  far  as  his  object  was  to 
establish  facts  disclosed  by  the  plaintiff. 

We  have,  in  support  of  the  partnership,  acknowledgments  of  Qui- 
erry, made  it  is  not  said  at  what  time,  and  in  opposition  to  them  his 
own  acts,  and  the  acknowledgment  of  Martha  Bore.  Independently 
of  her  own  avowal,  that  she  was  only  his  servant,  we  have  it  in 
evidence  from  her  own  mouth,  and  that  of  one  of  her  witnesses,  that 
he  possessed  land  in  his  own  right,  and  she,  two  slaves  in  hers.  An 
universal  partnership  between  them  is  then  out  of  the  question;  and  if 
there  was  a  particular  one,  nothing  shows  in  what  it  did  exist. 

We  are  therefore  of  opinion,  that  the  plaintiff 's  claim  is  not  sup- 
ported by  the  evidence:  this  will  preclude  the  necessity  of  inquiring 
here,  how  far  these  can  exist  in  the  state  of  any  such  thing  as  a  part- 
nership between  a  man  and  his  concubine,  particularly  between  a 
white  man  and  a  free  womdn  of  color,  living  together  in  concubin- 
age, and  how  far  such  a  contract  may  come  within  the  provisions  of 
the  Part.  5,  11,  28,  and  the  33d  art.  of  our  Code,  264,  which  declares 
void  all  contracts,  the  cause  of  which  is  contrary  to  good  morals  and 
public  order. 

It  becomes  also  necessary  to  decide  whether  the  plaintiff  could 
bring  this  or  any  other  action  against  the  estate  of  Quierry,  after 
having  consented  to  withdraw  the  suit  for  wages,  for  the  purpose  of 
receiving  the  legacy  left  to  his  testatrix:  although  it  may  be  proper 
to  observe,  we  were  inclined  to  view  this  agnjement  as  a  compro- 
mise intended  to  put  an  end  to  his  claim. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  with  costs. 
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Fitzgerald  v.  Phillips.     IV.  559. 

A  oediDg  debtor,  wbo  has  Dot  obtained  bis  diacharffe,  is  liable  to  a  simple  contract 
creditor,  wben  it  is  clear  tbat  the  privileged  debts  absorb  all  the  ceded  property — 
althoagh  tbe  affairs  of  the  estate  be  yet  unliquidated. 

If  part  of  the  property  ceded  be  lost  by  tbe  misconduct  of  the  syndics,  the  debtor  is  enti- 
tled to  a  proportionate  allowance  from  each  creditor. 

APPEAL  from  the  court  of  the  first  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court.* 

This  case  having  been  before  this  court  in  two  instances,  previous 
to  the  present,  {ante,  246,  and  3  Martin ,  588,)  and  the  principles  on 
which  the  rights  of  creditors  to  sue  an  insolvent  debtor,  not  released 
by  them,  and  also  the  manner  of  proceeding  having  been  settled  by 
judgment  heretofore  given,  it  now  only  remains  for  us  to  apply  these 
principles  conformably  to  the  facts  in  this  cause. 

It  is  a  suit  brought  by  one  of  tbe  creditors  of  an  insolvent  debtor, 
who  surrendered  his  property  for  the  benefit  of  his  creditors,  but 
never  obtained  a  discharge  from  them,  and  is  consequently  liable  to 
pay  them,  out  of  such  funds  as  he  may  have  acquired  since  his 
failure,  any  balance  which  may  be  found  unsatisfied,  after  a  liquida- 
tion of  his  estate  by  his  syndics,  and  distribution  according  to  law. 

By  the  statement  of  facts,  it  appears  that  some  of  the  property 
surrendered  was  lost  after  it  came  to  the  hands  of  the  syndics  of  the 

*  Martin,  J.,  did  not  join  in  this  opinion,  having  been  of  counsel  in  the  cause. 
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creditors,  viz:  600  dollars  b^  the  failure  of  one  of  them,  and  1,800 
dollars  in  conseq^uence  of  the  failure  of  an  auctioneer,  into  whose 
hands  property  had  been  placed  to  be  sold,  and  that  great  expenses 
have  been  incurred  in  the  management  of  the  estate.  It  also  appears 
from  the  testimony  of  one  of  the  syndics,  that  nothing  remains  to  be 
divided  among  the  creditors  by  simple  contract,  after  satisfying  the 
privileged  debts. 

On  these  facts,  the  defendant  and  appellant  opposes  the  claim  of 
the  plaintiff  and  appellee.  1.  Inasmuch  as  it  i$  not  alleged  that  a 
liquidation  of  the  insolvent's  estate,  and  a  distribution  among  his 
creditors  have  taken  place:  as,  until  this  happens,  no  creditor  is  autho- 
rised to  sue  for  debts  contracted  before  the  surrender.  2.  Inasmuch 
as,  if  the  plaintiff  and  appellee  may  maintain  his  suit,  a  deduction 
from  his  debt  ought  to  be  made,  proportionate  with  the  other  credi- 
tors, according  to  the  amount  of  losses  and  expenses  accruing  to  the 
estate,  since  it  has  been  in  the  possession  of  the  syndics. 

I.  As  to  the  first  of  these  objections,  it  appears  in  the  statisment  of 
facts,  by  the  testimony  of  the  syndics,  that,  after  paying  privileged 
debts,  nothing  remains  to  be  distributed  among  the  creditors  by  simple 
contract.  We  have  not  been  able  to  discover  any  thing  in  the  proofs 
and  documents  of  the  case,  that  may  be  set  in  opposition  to  the  truth 
of  this  testimony:  and  certainly,  it  would  be  unreasonable  and 
absurd,  to  compel  a  creditor  to  wait  for  the  final  liquidation  and  dis- 
tribution of  an  insolvent  debtor's  estate,  when  it  clearly  appears  that 
there  remains  nothing  for  him  to  expect.  Under  circumstances  like 
these,  the  reason  of  the  rule  ceases;  for  its  Spirit  must  have  been 
complied  with,  before  such  a  result  could  have  been  ascertained. 

II.  How  far  the  claim  of  the  plaintiff  and  appellee  ought  to  be 
reduced  in  consequence  of  losses  and  expenses,  which  have  accrued 
while  the  estate  was  in  the  hands  of  the  syndics,  is  a  question  of 
some  difficulty.  Tiie  surrender  of  his  property,  by  a  debtor  to  his 
creditors,  does  not  give  it  to  his  creditors.  It  only  gives  them  the 
right  of  selling  it  for  their  benefit,  and  receiving  the  income  of  it 
in  the  meanwhile.  Civil  Code,  294,  art.  171.  The  debtor,  therefore, 
remains  the  proprietor  of  his  estate,  so  surrendered,  until  it  be  sold; 
and  it  is  a  general  maxim,  that  whatever  perishes  or  is  lost,  is  a  loss 
to  the  owner;  Und  eV6ry  misfortune  of  this  nature,  happening  be- 
tween the  surrender  and  sale,  where  there  is  no  negligence  nor 
improper  conduction  the  part  of  the  creditors  or  the  syndics,  must  be 
borne  by  the  debtor.  As  to  losses  which  siccrue  after  the  sale,  and 
under  a  proper  administration  of  the  estate  by  the  syndics,  it  is 
unnecessary,  in  the  present  case,  to  lay  down  any  general  rule.  If 
they  manage  the  estate  improperly,  or  without  due  care  or  precau- 
tion, they  or  their  constituents  ought  to  be^  the  loss  which  may  be 
incurred.  In  the  case  now  under  consideration,jt  appears  that  1800 
doUai's  have  been  lost  by  the  failure  of  an  auctioneer,  to  whom  part  of 
the  property  of  the  insolvent  was  entrusted  for  sale  by  the  syndic^:. 
Now,  if  they  bad  exercised  ordinary  prudence  and  discretion,  how 
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could  the  loss  have  happened?  Auctioneers  are  bound  by  law  to 
give  sureties,  who  are  answerable  for  their  acts.  It  does  not,  it  is 
true,  appear  from  the  statement  of  facts,  whether  the  person  applied 
to  by  the  syndics,  gave  the  security  required  by  law:  yet  as  the  loss 
is  explicitly  admitted,  and  consequently  his  faihire,  we  must  presume 
that  he  had  not  given  sureties  for  his  good  conduct,  for  if  he  had, 
then  the  amount  for  which  he  was  in  default,  might  have  been  re- 
covered from  them,  and  no  loss  would  have  ensued.  We  are,  there- 
fore, of  opinion  that  a  deduction  ought  to  be  made  from  the  claim 
of  the  appellee,  on  account  of  this  los^,  as  well  as  that  resulting  from 
the  insolvency  of  one  of  the  syndics. 

With  regard  to  the  expenses  incurred  in  the  management  of  the 
estate,  it  does  not  sufficiently  appear  whether  they  were  just  and 
necessary,  or  illegal  and  superfluous;  consequently,  on  this  point,  no 
opinion  can  be  given. 

The  district  court  having  failed  to  allow  the  credit  claimed  by  the 
appellant,  on  account  of  the  loss  of  1 800  dollars,  by  the  failure  of 
the  auctioneer,  the  judgment  must  be  annulled,  avoided  and  reversed, 
and  this  is  accordingly  ordered:  and,  proceeding  now  to  give  such 
a  judgment  as  in  our  opinion  ought  there  to  have  been  given,  it  is 
further  ordered,  adjudged  and  decreed,  that  the  plaintiff  and  appellee 
do  recover  from  the  defendant  and  appellant  the  sum  of  712  dollars, 
with  legal  interest  from  the  9th  of  May,  1814,  until  paid,  with  costs, 
but  that  he  do  pay  those  of  the  appeal! 

Duncan^  for  the  plaintifil 

Henneny  for  the  defendant. 


Stockdale  v.  Escaut.     IV.  564. 

If  a  docuilieDt  be  in  the  hands  of  a  person,  whose  interest  it  i&to  conceal  it,  he  needs 

not  to  bo  summoned  to  produce  it.  and  evidence  of  its  contents  will  be  recetvod. 
An  authority  to  sell  a  slave  must  be  written. 

APPEAL  from  the  court  of  the  first  district. 

Derbignt,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  and  appellee  bought  from  Francis  Hudson,  an  in- 
habitant of  the  Attakapas,  a  negro  woman,  whom  the  plaintiff  and 
appellant  claims  as  his  own.    On  the  latter,  therefore,  does  the  bur- 
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den  of  the  proof  lie.  The  evidence  of  the  title  to  a  slave  must  be 
written,  unless  due  proof  be  made  of  the  loss  of  the  written  evidence. 
None  such  is  produced  by  the  plaintiff;  but  he  has  endeavored  to 
establish  oral  testimony,  that  he  once  had  a  private  bill  of  sale  of  the 
slave  in  dispute,  and  that  this  instrument  was  in  the  possession  of 
the  vendor  of  the  defendant  and  appellee.  He  also  offered  to  pro- 
cure another  bill  of  sale  of  the  person  from  whom  he  bought  the 
slave;  and  for  that  purpose,  he  requested  that  a  commission  might 
issue  to  have  that  person  examined:  and  as  the  refusal  of  this  com- 
mission has  been  the  subject  of  a  bill  of  exceptions,  which  comes 
up  with  the  record,  we  are  first  to  dispose  of  the  question  arising 
thereon. 

The  reason  given  by  the  district  judge  in  refusing  the  commission, 
was,  that  the  application  was  made  too  late,  viz:  after  the  expiration 
of  the  time,  within  which  the  rules  of  his  court  require  commissions 
to  be  applied  for.  The  judge  also  refused  to  sign  the  bill  of  excep- 
tions, considering  that  the  sustaining  or  rejecting  such  applications 
was  a  matter  of  discretion,  in  the  exercise  of  which  he  could  not  be 
ruled  by  the  Supreme  Court, 

These  two  questions,  the  latter  of  which  is  certainly  of  some 
moment,  shall,  however,  remain  undecided,  it  appearing  on  the 
face  of  the  affidavit,  made  to  support  the  application,  that  the  docu- 
ment offered  to  be  procured,  could  not,  if  obtained,  be  received  in 
evidence  to  supply  the  loss  of  the  original  title.  We  do  not  deem 
any  explanation  necessary,  and  therefore  pass  to  the  merits  of  the 
case. 

The  first  question  is,  whether  the  plaintiff  has  proven  the  loss  of 
his  written  title,  so  far  as  to  be  entitled  to  supply  its  production  by 
parol  evidence?  The  expressions  of  tiie  law  on  this  subject,  are  as 
follows:  "in  order  that  the  judge  may  admit  the  deposition  of  one 
or  two  witnesses  to  supply  the  loss  of  the  title,  the  fortuitous  event, 
which  occasioned  the  loss  of  the  title  that  formed  the  literal  proof, 
must  be  established.  For  he  who  requires  to  be  admitted  to  produce 
testimonial  proof,  and  merely  alleges  that  he  has  lost  his  title,  with- 
out any  fact  appearing,  or  overpowering  force,  owing  to  which  he 
has  lost  it,  cannot  be  admitted  to  give  testimonial  proof  that  it 
existed."  Civil  Code,  312,  art.  247.  A  fortuitous  or  overpowering 
force,  owing  to  which  the  loss  did  happen,  must  then  be  first  proven 
before  oral  testimony  of  the  title  can  be  received.  In  this  case,  no 
fortuitous  event  is  alleged;  proof  has  only  been  made  that  the  writ- 
ten title  of  the  plaintiff  passed  (it  is  not  said  how)  into  the  possession 
of  the  defendant's  vendor.  If  no  more  had  been  shown,  that  cer-. 
tainly  could  not  have  been  considered  as  a  loss  of  the  paper,  far  less 
as  a  loss  by  a  fortuitous  event  or  overpowering  force;  because  this 
vendor,  for  aught  that  appears,  might  have  received  the  paper  from 
the  plaintiff  himself.  But,  from  all  the  e^^dence  which  is  spread 
before  us,  we  think  it  can  be  collected  that  the  paper  was  either 
taken  or  retained  by  the  vendor  of  the  appellee,  against  the  will  of 
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the  appellant.  The  question^  therefore,  now  is,  whether  this  circum- 
stance shall  be  considered  as  a  loss  of  the  paper  to  the  plaintiff? 
Generally,  when  an  important  document  is  withheld  by  the  adverse 
party,  the  party  is  to  call  on  him  to  produce  it.  But  the  vendor  of 
the  appellee,  although  he  appears  to  have  voUmteered  his  services  in 
favor  of  the  appellee,  is  not  a  party  to  this  suit,  and  could  not  thus 
be  called  upon.  He  might,  indeed,  have  been  sunamoned  as  a  wit- 
ness, and  served  with  a  subpoena  duces  tecum:  but  this  was  a  step, 
which  the  majority  of  the  court,  (Martin,  J.,  dissentieiUe)  think 
that  the  plaintiff  and  appellant  was  not  bound  to  take,  and  to  which 
he  probably  did  not  think  proper  to  resort,  considering  the  conduct 
which  that  vendor  had  pursued  in  the  course  of  this  transaction* 
The  plaintiff  then  rests  his  proof  of  the  loss  of  his  title  on  the  cir- 
cumstance of  its  having  passed,  without  his  consent,  into  the  posses- 
sion of  the  appellee's  vendor,  the  very  person  against  whose  abuse 
of  it  he  now  complains,  and  whose  interest  it  is  by  concealing  that 
document,  to  prevent  him  from  showing  a  title  to  the  property  which 
he  claims.  A  majority  of  the  court,  think  that  such  a  proof  amounts 
to  a  proof  of  loss  by  an  overpowering  force,  and  that  were  it  not 
so,  it  would  be  impossible,  in  cases  of  embezzlement  of  titles,  to 
make  proof  of  ownership. 

This  point  being  settled,  the  next  is  attended  with  no  difficulty, 
the  verbal  evidence  produced  by  the  plaintiff,  abundantly  showing 
that  the  plaintiff  was  the  owner  of  the  slave  in  dispute,  when  the 
defendant's  vendor  undertook  to  dispose  of  her. 

But  should  this  evidence  of  title  in  the  plaintiff  and  appellant, 
though  strong  in  itself,  be  deemed  imperfect,  it  is  placed  beyond 
doubt  by  the  affidavit  of  Hudson,  under  whom  the  defendant  and 
appellee  claims.  It  is  true  that  he  does  not  appear  to  have  been 
regularly  cited  to  defend  her  title,  yet  she  causes  him  to  make  an 
affidavit  in  her  behalf,  in  which,  among  other  thingSi,  he  states  the 
materiality  of  certain  witnesses,  to  prove  that  he  was  duly  authorised 
by  the  plaintiff  to  sell  the  slaves  mentioned  in  the  petition:  after- 
wards, several  commissions  having  issued  to  take  the  depositions  of 
several  witnesses  residing  out  of  the  districts,  we  see  the  defendant 
interrogating  them  in  every  instance,  as  to  the  authority  given  by  the 
plaintiff  to  Hudson  to  sell  the  slave  here  sued  for:  thus  evidently 
showing  that  she  claims  under  him. 

It  remains  now  for  us  to  decide,  whether  Hudson  was  authorised 
by  the  plaintiff  to  make  the  sale  relied  on  by  the  defendant.  On 
the  existence  of  any  authorisation  at  all,  the  evidence  is  various; 
and  if  it  were  necessary  to  ascertain  the  fact  by  close  examination,  it 
would  probably  be  found  that  he  had  not  even  received  a  verbal 
authorisation  to  make  that  sale.  But  however  that  may  be,  it  is 
certain  that  the  plaintiff  did  not  give  him  any  written  power  for 
that  purpose.  Hence,  it  is  contended  by  the  plaintiff,  that  a  verbal 
order,  supposing  one  of  them  to  have  been  given  in  this  case,  is 
insufficient  to  authorise  the  sale  of  any  immovable  property,  or  a 
slave. 
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The  general  rule,  with  regard  to  the  sales  of  immoveable  property 
or  slaves,  is  this:  "Every  covenant  tending  to  dispose  by  a  gratuitous 
or  incumbered  title  of  any  immoveable  property  or  slave,  must  be 
reduced  to  writing,  and  in  case  the  existence  of  such  covenant  should 
be  denied,  no  parol  evidence  should  be  admitted  to  prove  it.  Civil 
Code,  310,  art.  241.  The  object  of  the  law  is  evidently  to  place 
the  title  of  the  owners  of  an  immovable  property  or  slave,  beyond 
the  reach  of  oral  testimony.  But  that  object  might  be  defeated 
easily,  if  witnesses  could  be  heard  to  show  that  the  owner  of  such 
property  had  verbally  authorised  another  person  to  dispose  of  it. 
Therefore,  although  the  law  permits  a  power  of  attorney  to  be 
given  even  verbally,  it  provides  that  the  testimonial  proof  of  it  shall 
be  admitted  only  conformably  to  the  title  of  contracts  or  conventional 
obligations  in  general;  clearly  restraining  that  testimonial  proof  to 
cases  where  the  contract,  to  be  entered  into  by  virtue  of  such  a 
power,  is  one  of  those  which  can  be  proven  by  oral  evidence. 

Some  question  has  been  raised  by  the  defendant,  as  to  the  identity 
of  the  slave  by  her  bought  from  Hudson^  and  the  slave  here  proved 
to  be  the  property  of  the  plaintiff.  But  the  general  course  of  the 
pleadings,  ^and  particularly  the  production,  by  the  defendant,  of 
Allen's  written  message  to  Hudson,  the  testimony  of  Nathaniel  Cox, 
who  appears  as  a  guarantee  in  the  bill  of  sale  made  by  Hudson  to 
the  plaintiff,  and  the  ajfUdavit  of  Hudsoix  himself,  establish  that 
identity  beyond  all  doubts. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  annulled,  avoided  and  reversed,  and  that  the  appellant 
do  recover  from  the  appellee,  the  negro  woman  Mary  and  her  two 
children,  claimed  in  the  petition,  with  costs. 


Duncan  v.  Cevaljo's  Executors.     IV.  571. 

IF  a  slave  be  described,  in  the  bill  of  sale,  as  a  bon  domestigue, 
eocher  et  briqueiier,  and  he  be  proven  to  be  a  good  servant,  and  a 
coachman  and  brickmaker,  this  will  suffice:  The  adjective  in  the 
French  language  governing  only  the  substantive  which  it  imme- 
diately precedes. 


25' 
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Trudeau's  Executor  v.  Robinette.     IV.  577. 


A  deed  of  emancipation  of  a  slave,  under  the  agfe  of  30,  is  void. 

When  the  person,  who  claims  Uie  defendant  as  a  slave,  has  proven  her  slavery,  she  can- 
not contest  his  title. 

APPEAL  from  the  court  of  the  first  district 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  claims  the  defendant  as  a  slave,  stating  her  to  be  a 
mulatto  woman  bom  from  a  negro  woman  the  slave  of  his  testator: 
avers  that  she  pretends  to  be  free  and  is  about  to  sail  for  the  island  ojT 
Cuba.  Her  answer  denies  every  fact  in  th^  petition:  judgment  has 
been  given  for  her  in  the  district  court,  and  the  plaintiff  ha^  appealed. 

The  case  comes  up  oh  a  statement  of  facts  and  a  bill  of  exceptions. 

The  statement  apprizes  us  that,  at  the  trial  before  a  jury,  the 
plaintiff  introduced  a  bill  of  sale  from  his  testator  to  Gardette,  and  a 
reconveyance  from  Gardette:  the  first,  of  March  20th,  1809,  the 
other,  of  April  17th  of  the  same  year. 

The  defendant  first  introduced  a  letter  of  the  plaintiff's  testator  of 
October  11, 1808,  containing  the  following  expressions:  "Robinette, 
a  child  of  my  house,  having  always  acted  in  a  manner  different  from 
that  of  girls  of  her  color,  I  am  happy  that  she  finds  the  opportunity 
of  securing  her  happiness,  especially  at  the  eve  of  the  day,  when 
her  young  mistress  is  under  the  necessity  of  calling  her  back  near  her, 
or  of  replacing  her."  The  testator  then  offers  her  to  Gardette  for  1000 
dollars. 

2.  A  bill  of  sale  of  Robinette  from  James  Mather,  styling  himself 
attorney  in  fact  of  George  Mather  and  Aurore,  the  wife  of  said 
George,  one  of  the  testator's  daughters,  of  July  9,  1810,  to  A.  Abat 

3.  Another,  from  the  latter  to  A.  D.  Tureau,  of  the  22d  of  Decem- 
ber, of  the  same  year. 

4.  One  from  the  latter  to  the  defendant's  mother  now,  and  then,  a 
free  negro  woman,  of  Sept  10,  1811. 

5.  A  deed  of  emancipation  of  the  defendant,  dated  July  21, 1812. 

6.  The  record  of  a  suit,  instituted  by  George  Mather  and  wile 
against  Abat,  for  a  part  of  the  price  of  the  defendant. 

(Gardette,  a  witness  introduced  by  the  defendant,  deposed,  that  he 
had  known  her  for  ten  years  past — that  she  is  the  person  he  bought 
from  the  plaintiff's  testator — ^that  she  always  passed  as  the  plaintiff's 
testator's  slave,  and  he  hired  her  as  such;  that  he  believes  the  tes- 
tator knew  of  the  sale  of  the  defendant  by  Mather  to  Abat,  because 
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be  was  told  so  by  the  family,  and  the  bargain  was  made  at  the  house 
of  one  of  the  testator's  daughters. 

Lozano,  another  witness,  introduced  also  by  the  defendant,  deposed 
that  the  defendant  had  been  in  'the  enjoyment  of  her  freedom  for 
some  years  past — that  Gardette,the  other  witness,  lives  with,  and  has 
three  or  four  children  by  her. 

The  plaintiff  proved  that  he  had  taken  up  and  confined  the  defen- 
dant but  that  she  was  liberated  on  an  habeas  corpus. 

To  the  introduction  of  the  deed  of  emancipation,  as  evidence,  the 
plaintiff  objected,  it  appearing  ille^l  on  its  face.  I'he  defendant 
was  stated  in  it  to  be  of  the  age  of  twenij/'/ovr,  a  fact  which  was 
not  denied,  while  the  law  forbids  the  emancipation  of  slaves  under 
that  of  thiriff.  18d7, 18,  sect.  2. 

A  bill  of  exceptions  was  taken  to  the  opinion  of  the  court  over- 
ruling this  objection,  and  in  sealing  it,  the  judge  stated  his  reasons  as 
follows:  "  I  allowed  the  act  of  emancipation  to  go  to  the  jury  for 
what  it  was  worth,  although  ai  the  time  I  considered  it  immaterial 
to  the  real  issue  of  the  case  whether  it  was  legally  executed  or  not. 
Trudeau  was  plaintiff,  and  I  charged  the  jury  that  if  his  testator  had 
parted  with  his  title  to  the  defendant,  he  had  no  right  to  recover — 
that  the  validity  of  the  act  of  emancipation  was  a  question  between 
the  person  who  made  it,  or  his  creditors,  and  the  defendant,  and  not 
to  be  tried  in  this  cause,  therefore  not  for  their  consideration." 

We  think  the  judge's  view  of  the  question,  at  the  time,  which, 
out  of  the  hurry  of  a  trial,  he  would  himself  have  considered  errone- 
ous, an  incorrect  one.  If  the  evidence  was  immaterial  to  the.  issue, 
why  admit  it?  We  are  of  opinion  that  the  document,  bad  it  been  a 
legal  one,  wouldhave  been  a  most  material,  a  sine  qua  notiy  piece  of 
evidence.  But  we  think  it  was  illegal,  null  and  void;  the  officer  who 
received  it  having  done  so,  in  contempt,  if  he  was  not  igaorpint,  of 
the  law. 

A  slave,  considered  as  an  objept  of  property,  is  a  tfiing,  and  as 
such  not  entitled  or  capable  to  resist  the  exercise  of  ow:nership  on 
him  (as  an  actor  in  a  suit,  or  on  a  writ  of  habeas  corpus,  nor  as  s^ 
defendant)  on  account  of  a  want  of  ti^le  in  the  person  who  claims 
or  uses  him  as  his  property.  If  be  bring  suit,  or  be  sued  on  a  clauQ 
pf  property  in  him,  the  issue  can  only  be  liber  vel  non.  If  he  proyci 
his  freedom,  no  title  can  exist  in  his  opponent — till  his  freedom  be 
proven,  there  is  no  person  to  stand  in  judgment  with  the  claipapt, 
who  therefore  could  neither  avail  himself  of,  nor  be  concluded  by, 
the  judgment  Civil  Code,  40,  art.  19.  Black  Code,  1816,  33,  sect. 
16. 

Here  the  defendant  clearly  appears  to  have  been  a  slave^^sjid  there 
is  no  evidence  of  emancipation.  If  the  plaintiff  has  parted  with 
his  title  to  a  known  persop,  who  is  un.willing.  to  incur  the  jri^k  s^iid 
expense  of  a  trial,  and  does  not  insist  on  his  right,  the  slave  has  no 
capacity  to  resist.    If  the  owner  be  unknown,  it  is  as  if  he  did  not 
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exist.  If  he  be  known  and  absent,  the  court  below  might  have 
appointed  a  person  to  interfere  in  his  behalf. 

Owners  ought  not  to  be  subjected  to  support  or  exhibit  their  titles, 
contradictorily  with  their  slaves.  Whenever  the  issue  iiber  vel  non 
is  found  in  their  favor,  the  court  must  give  judgment  for  them, 
without  any  inquiry  into  the  title.  As  this  inquiry  would  not  avail 
them  against  other  claimants,  it  would  be  wrong  to  prejudge,  by 
trying  the  claim,  the  rights  of  others. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
plaintiff  do  recover  the  defendant  Robinette,  and  that  she  return  to 
him  as  his  slave. 

Hennerij  for  the  plaintiff. 

Davezac,  for  the  defendant. 


Hampton  v.  Brig  Thaddeus  et  al.     TV.  583. 

The  owner  of  i^oods  shipped  in  New  York  for  New  Orleans,  on  deck,  ia  not  entitled  to 

contribution,  in  case  of  jetttaon  at  aea. 

APPEAL  from  the  court  of  the  first  district. 

* 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff's  agent  in  New  York,  shipped  a  number  of  copper 
sugar  kettles^in  the  brig  Thaddeus,  which,  according  to  his  directions 
were  put  on  deck.  During  the  voyage,  the  kettles  were  necessarily- 
thrown  overboard  for  the  safety  of  the  brig.  He  brought  the  pre- 
sent action  against  the  owners  of  the  brig  and  the  cargo,  in  order  to 
obtain  their  contribution  to  his  loss.  The  court  below  gave  judgment 
for  the  defendants  and  he  appealed. 

The  claim  of  the  plaintiff  is  resisted  on  the  ground  that  his  goods 
not  being  under  deck^  constituted  no  part  of  the  cargo  of  the  brig: 
for  in  all  cases  of  jettison,  where  contribution  is  expected,  the  goods 
thrown  overboard  must  have  been  stored  under  decky  and  no  contri- 
bution can  be  expected  for  those  put  on  deck,  Stevens  on  Average, 
14,  59, 1;  Caines,43;  3  Johnson's  Cases  in  Error,  17S. 

The  plaintiff  admits  this  principle,  as  part  of  the  law  of  England 
and  of  the  state  of  New  York:  but  he  alleges  that  the  law  is  other- 
wise hi  ^Spain,  in  Portugal  and  in  New  Orleans — and  that,  as  it  was 
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in  New  Orleans  that  the  kettles  were  to  be  delivered,  and  the  contract 
to  be  consummated^  the  plaintiff's  right  must  be  tested  by  the  laws  of 
New  Orleans.  To  show  what  the  law  of  Spain  is  in  this  particular, 
he  relies  on  Partida  5,  which  establishes  the  general  principle  that  in 
cases  of  jettison,  the  part  of  the  cargo  saved  must  contribute  to 
indemnify  the  owners  of  the  part  jettisoned. 

This  is  the  principle  which  regulates  cases  of  jettison  in  all  com- 
mercial countries:  but  the  defendants  show  that  in  the  state  of  New 
York  if  not  every  where,  an  exception  is  made  thereto  and  that 
goods  on  decky  are  not  considered  as  part  of  the  cargo^  so  as  to  be 
contributed  for,  in  case  it  becomes  necessary  to  throw  them  overboard 
during  the  voyage.  This  exception  is  recognised  in  England,  and 
authors  of  that  nation  find  it  in  the  laws  and  ordinances  of  foreign 
nations.  It  is  there  recognised  as  part  of  the  law  merchant,  not  as 
resulting  from  any  positive  institution  of  the  country,  nor  a  local 
usage.  In  the  United  States,  as  the  greatest  part  of  the  trade  is 
carried  on  with  that  nation,  courts  of  justice  are  apt  to  look  far  a 
correct  interpretation  of  the  law  merchant  in  I^ritish  books,  though 
they  do  not  disregard  authorities  from  other  countries. 

The  contract  which  took  place  between  the  parties  was  entered 
into  in  New  York.  It  was  there  that  it  was  to  begin  and  actually 
began  to  be  executed:  part  of  it  was  to  be  executed  on  the  high  seas, 
and  part  of  it  was  to  be  executed  in  Louisiana.  The  parties  to  the 
contract  were  all  subjects  of  the  state  of  New  York,  the  laws  therefore 
of  that  state  ought  alone  to  regulate  the  contract,  and  define  the  rights 
arising  thereout,  until  the  moment  that  the  law  of  another  country 
becomes  the  lex  loci. 

If  the  master  of  the  brig  refused  or  neglected  to  receive  goods 
which  he  had  contracted  to  carry  to  New  Orleans — if  he  was  guilty 
of  any  laches  in  fitting  out  the  brig  for  sea— if,  after  receiving  goods 
in  his  boats,  they  sustained  any  injury  by  the  fault  of  his  men-— or 
were  stolen  before  the  brig  left  the  port — if  the  merchant,  who  con- 
tracted to  furnish  the  load,  refused  or  neglected  to  deliver  it — the  laws 
of  New  York  could  afford  the  only  criterion  to  the  court  called  upon 
to  decide  between  the  parties,  because  both  the  contract  and  the  cause 
of  action  arose  in  New  York.  No  other  law  can  be  resorted  to, ' 
because  no  other  law  is  the  lex  locij  either  of  the  contract  or  of  the 
cause  of  action.  Here  the  cause  of  action,  the  fact  which  is  alleged 
to  have  given  rise  to  the  obligation  to  contribute,  arose  at  sea.  Still 
the  law  of  New  York  is  to  afford  the  rule,  because  the  contract  was 
made  in  New  York — the  law  of  Louisiana  is  neither  the  lex  loci  of 
the  contract,  nor  of  the  fact,  which  is  alleged  as  a  cause  of  action. 

If  a  man  engaged  to  do  or  give  something  in  any  other  place,  than 
that  of  the  contract,  and  the  thing  contracted  for  be  either  not  given 
or  done  at  all,  or  given  or  done  in  any  manner  other  than  that  stipu- 
lated for,  the  law  of  the  place  where  the  thing  was  stipulated  to  be 
given  or  done  is  the  lex  loci  of  the  fact,  which  gives  rise  to  the  obli- 
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gation  and  must  therefore  regulate  the  rights  and  duties  of  the 
parties. 

Here,  the  contract  consists  of  several  parts  or  obligations.  On  the 
part  of  the  shipper,  he  is  to  furnish  the  goods  to  be  shipped — on  the 
receipt  of  them  he  is  to  pay  the  freight.  The  master  is  to  receive 
the  goods — carry  them  across  the  sea — deliver  them  at  the  place  of 
destination:  in  the  mean  while,  he  is  to  take  due  care  of  the  goods 
— if  they  arrive  at  the  port  of  destination,  then  every  act  to  be 
performed  there  is  to  be  regulated  by  the  law  of  the  place.  If  there 
be  several  places  of  delivery,  the  law  of  those  several  places  respec- 
tively, while  the  vessel  is  there,  must  regulate  the  rights  of  the  par- 
ties. 

It  does  not  appear  to  this  court,  that  there  is  any  error  in  the 
judgment;  it  is  therefore  ordered,  adjudged  and  decreed,  that  it  be 
affirmed  at  the  costs  of  the  plaintiff  and  appellant. 

Duncan^  for  the  plaintiff. 

Forter  and  Depeyslerj  for  the  defendants. 
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Sierra  v.  Slort.     IV.  587. 

•/?  CjiSE  of  Praciice.  Heldy  in  the  court  of  tlie  first  district,  no 
notice  of  trial  is  required. 

Saturday  is  not  a  trial  day  there. 

If  a  suit  be  continued  and  the  party  has  a  month  to  procure  a 
deposition,  the  cause  must  be  set  down  anew,  after  that  time. 

A  judgment  of  dismissal  ought  to  contain  the  reasons  on  which  it 
is  grouDded. 


Rion  V.  Rion's  Syndics.     Ante  (254).     IV.  591. 

FORMER  judgment  confirmed  on  a  rehearing. 
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Enet  t>.  His  Creditors.     Jlnte  (251).     IV.  599. 

Privileged  creditors  are  entitled  to  Tote  for  syndics. 

APPEAL  from  the  court  of  the  fourth  district 

Derbiony,  J.,  delivered  tlie  opinion  of  the  court.  By  a  decree  of 
this  court  of  the  7th  of  May  last,  this  cause  was  sent  back  to  the 
court  of  the  fourth  district,  with  instructions  to  the  judge,  to  cause 
another  meeting  of  the  creditors  of  Joseph  Enet  to  be  held  for  the 
purpose  of  proceeding  to  the  nomination  of  another  syndic  or  syndics; 
the  first  appointment  having  appeared  to  this  court  illegal.  This 
meeting  took  place,  and  the  present  appellants  were  elected:  but  the 
district  judge  refused  to  confirm  their  nomination,  on  the  ground  that 
part  of  the  creditors^  viz:  those  who  had  mortgages,  had  been  denie<} 
the  right  of  voting. 

The  question  then  whether  hypothecary  and  privileged  creditors 
^re  to  participate  in  the  election  of  syndics,  is  the  principal,  if  not  the 
only,  subject  of  investigation  here. 

The  parish  judge,  acting  as  notary  on  this  occasion,  thought  that 
the  creditors  of  that  description  were  excluded  from  voting  by  the 
20th  article  of  the  16th  chapter  of  the  ordinance  of  Bilbao,  which 
says,  **  that  in  case  there  should  arise  any  difficulty  in  the  settlement 
of  accounts  and  other  incidents,  and  acts,  until  the  close  of  the  pro- 
ceedings, the  minority  shall  abide  by  the  will  of  the  niajority:  but 
that  creditors,  having  privilege  by  deed  or  otherwise,  above  simple 
creditors,  shall  not  be  allowed  to  vote."  This  article,  however,  does 
not  seem  to  embrace  the  election  of  persons,  who  are  to  be  entrusted 
with  the  management  of  the  bankrupt's  estate  and  settlement  of  his 
affairs:  provision  being  made  for  that  nomination  in  the  12th  and  13th 
articles  of  the  same  chapter.  Administrators  of  the  estate,  under  the 
name  of  depositaries,  are  to  be  chosen  by  the  majority  of  the  credi- 
tors, speaking  generally  without  exceptions.  The  syndics  commis- 
sioners are  to  be  appointed  to  take  charge  of  the  books  and  papers, 
and  to  ascertain  the  number  and  claims  of  the  crcditors,.and  the  active 
debts  of  the  bankrupt,  and  to  liquidate  the  whole.  Those  are  distinct 
trusts,  unless  it  pleases  the  creditors  to  place  them  in  the  same  hands. 
After  these  nominations  are  thus  provided  for,  we  find  in  the  20th 
article,  the  disposition  which  gives  to  simple  creditors  the  exclusive 
right  of  debating  among  themselves  such  difficulties  as  may  occur  in 
the  settlement  of  accounts  and  other  incidents  and  acts.  The  reason 
of  this  is  obvious;  the  privileged  creditors,  whose  claims  are  already 
liquidated,  and  who  are  to  be  paid,  at  all  events,  in  full,  have  no  in- 
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terest  in  the  adjustment  of  other  claims,  nor  in  any  measure,  which 
may  be  taken  for  the  advantage  of  ordinary  creditors;  but  it  would 
have  been  strange  indeed,  had  they  been  deprived  of  a  participation 
in  the  choice  of  the  persons  in  whose  hands  that  property  is  to  be 
placed,  out  of  the  proceeds  of  which  they  expect  to  be  paid.  Be  that 
however  as  it  may,  the  ordinance  of  Bilbao j  supposing  it  to  have  any 
force  here,  in  certain  cases,  is  not  the  law  which  is  to  be  consulted  in 
matters  of  cession  of  goods.  It  is  a  part  of  the  Spanish  merchant  law, 
and  is  applicable  to  traders  only.  This  is  a  case  of  a  cessio  bonorum, 
by  an  individual  not  engaged  in  trade.  It  must  be  governed  by  the 
general  rules.  Febrero,  in  the  article  quoted  when  this  case  was  first 
before  us,  says  that  ail  the  creditors,  or  a  majority  of  them,  in  amount 
and  not  in  number,  are  to  make  choice  of  the  persons  to  whom  the 
administration  of  the  estate  is  to  be  trusted.  The  article  of  our  Code, 
quoted  on  the  said  occasion,  gives  to  the  creditors  the  right  of  naming 
syndics  to  have  the  management  of  the  estate  surrendered.  The  ex- 
clusion of  the  privileged  creditors  from  a  participation  in  that  choice 
is  not  so  much  as  hinted  at. 


Robillard  v.  Robillard.     IV.  603 


It  appearing  that  the  wife  brought  land  to  her  hasband,  the  judgment  will  not  be  reTersed, 
because  parol  evidence  was  received  to  show  that  it  was  brought  in  marriage.  It  being 
hers  whether  she  brought  it  so  or  otherwise. 

APPEAL  from  the  court  of  the  fourth  district. 

Derbtgnt,  J.,  delivered  the  opinion  of  the  court.  In  this  suit,  in 
which  the  plaintiff  sought  a  separation  of  goods  from  her  husband, 
Julien  Poydras  and  Benjamin  Poydras,  creditors  of  the  defendant, 
intervened  for  the  purpose  of  contesting  her  claim  against  him. 

The  statement  of  facts  shows  that  she  brought  in  marriage  two  ar- 
pens  of  land,  and  that  she  has  since  inherited  from  her  mother  pro- 
perty to  the  amount  of  eleven  hundred  and  eighty-three  dollars.  The 
intervening  parties  do  not  set  up  a  higher  claim,  but  only  dispute  the 
legality  of  certain  oral  evidence,  offered  by  the  plaintiff  and  appellee, 
to  show  that  she  brought  the  land  in  question  in  marriage.  The 
object  of  this  opposition  on  their  part  is  not  very  obvious;  but,  from 
the  drift  of  the  argument,  it  is  conceived  that  they  thought  the  testi- 
VoL.  L—26 
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mony  illegal,  on  the  ground  that  no  parol  evidence  ought  to  be  re- 
ceived of  the  constitution  of  a  dowry:  there  being  no  dowry  without 
a  marriage  contract  This  objection,  however,  is  deemed  frivolous, 
in  the  present  case,  because,  whether  the  land  found  in  her  husband's 
possession  be  claimed  as  dotal  or  as  paraphernal  property,  on  a  dis- 
solution of  the  conjugal  community,  and  the  renunciation  of  the  plain- 
tiff and  appellee  to  her  share  of  the  acquests,  her  claim  to  the  thing  is 
the  same. 

On  the  subject  of  the  sum  of  money,  which  she  inherited  from  her 
mother,  and  which  is  stated  to  have  been  received  by  her  husband  for 
her  use,  nothing  has  been  heard  that  can  affect  her  claim. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  with  costs. 

Esnaulty  for  the  plaintiff. 

Moreauy  for  the  defendants. 


Las  Cajagas  v.  Larionda's  Syndics,     ^nie  (245). 

IV.  609. 


NO  appeal  lies  from  the  order  of  a  court  continuing  the  cause  four 
months. 


Laverty  v.  Anderson.     IV.  606. 

HELD,  an  appeal  lies  from  a  discharge  of  a  garnishee  from  his 
suretyship.  The  condition  of  a  garnishee's  bond  is  complied  with  by 
his  appearance  and  answer  to  interrogatories.  His  sureties  do  not 
undertake  that  the  answers  shall  be  true  ones. 
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Quieiry's  Executor  v.  Faussier's  Executors.     IV.  609. 

THE  time  in  which  suits  were  prohibited  to  be  brought  during 
the  invasion  is  to  be  deducted  from  the  year  allowed  to  an  executor 
to  discharge  his  trust. 


Dutillet  ei  al.  v.  Chardon.     IV.  611. 

UNDER  the  act  of  the  legislative  council  auctioneers  can  claim 
commissions  only  on  sales:  for  services  rendered  in  disposing  of  pro- 
perty for  a  term  of  years  they  may  claim  such  sum  as  may  be  due 
them  on  a  quantum  meruerunt. 


Baudin  v.  Pollock  et  al.    IV.  613. 


IN  this  case  the  plaintiff  offered  several  original  records  from  the 
office  of  a  notary  public,  which  were  refused  to  be  received  in  evidence, 
because  they  ought  to  have  remained  with  the  notary,  and  copies 
ought  to  have  been  produced. 

The  plaintiff  excepted  to  the  opinion  of  the  court:  and  judgment 
having  been  rendered  against  him,  he  appealed. 

The  Supreme  Court  annulled  the  judgment  of  the  district  court. 
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Moi^n  V.  Bell.     lY.  615. 

A  oonsignee  may  sue  for  iojary  done  to  the  jjfoods. 

The  misbehaviour  of  ^the  counsel  or  of  the  jorj  roael  be  taken  advantage  of,Jby  a  motion 

for  a  new  trial. 
The  court  cannot  allow  interest  on  the  snm  awarded  in  the  verdict,  which  was  before 

unliquidated. 

APPEAL  from  the  court  of  the  first  district. 

The  plaintiff,  as  consignee  of  certain  goods,  brought  the  present 
action,  to  recover  damages  for  injury  done  to  them,  by  the  ill  man- 
agement of  the  master.  There  was  a  verdict^  and  judgment  for  him^ 
and  the  defendant  appealed. 

There  was  no  statement  of  facts,  but  the  defendant  assigned  errors. 
1.  That  the  suit  ought  to  have  been  brought  by  the  owner  of  the 
goods  and  not  by  the  consignee. 

2.  That  the  plaintiff's  counsel  handed  to  the  jury  a  formula,  by 
which  the  verdict  was  rendered:  they  filling  up  blanks  left  for  tliQ 
sums. 

3.  That  interest  was  given  on  the  damages  found,  from  the  date  of 
the  petition. 

4.  That  the  jury  took  an  improper  rule  to  ascertain  the  damages^ 
viz.  adding  to  the  costs,  at  the  port  of  shipment,  the  amount  of  insu- 
rance, freight,  commission  for  the  auctioneer  and  consignee,  and  de- 
ducting from  the  aggregate  amount,  the  proceeds  of  the  sale  in  this 
city. 
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Martin,  J.,  delivered  the  opinion  of  the  court. 

I.  The  consignee  of  goods  has,  in  our  opinion,  such  interest  in  them 
as  authorises  him  to  sue  for  them,  if  they  be  withheld  in  whole  or  in 
part,  or  if  they  be  injured.  In  the  latter  case  there  is  a  failure  on  the 
delivery,  according  to  the  bill  of  lading. 

II.  We  think  that  any  misconduct  of  the  counsel  or  of  the  jury, 
especially  of  the  kind  complained  of,  ought  to  be  taken  advantage  of 
by  a  motion  for  a  new  trial:  otherwise,  in  a  case  like  the  present,  it 
will  be  presumed  that  the  formula  was  given  with  the  knowledge  and 
consent  of  the  other  party:  the  only  evidence  of  the  fact  being  the 
presence  of  the  formula,  among  the  papers  of  the  suit,  in  the  hand- 
writing of  the  counsel. 

III.  We  are  of  opinion  that  the  court  erred  in  allowing  interest 
upon  the  sum  awarded  in  damages  by  the  jury,  from  the  date  of  the 
petition. 

IV.  The  rule  said  to  have  been  taken  by  the  jury  to  assess  the 
damages,  we  could  not  consider  as  an  improper  one.  If  they  believed 
that  at  the  time  goods  imported  into  this  country  from  England  were 
worth  costs  and  charges,  they  acted  correctly,  aiid  nothing  appears  to 
induce  us  to  think  that  the  case  required  a  resort  to  any  other  rule: 
but  if  it  were  otherwise  the  remedy  was  by  a  motion  for  a  new  trial. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  annulled,  avoided  and  reversed:  and  it  is  ordered  that 
there  be  judgment  for  the  plaintiff  for  the  sum  of  4261  dollars,  91 
cents,  awarded  by  the  jury,  and  costs:  and  that  the  plaintiff  and  ap- 
pellee pay  the  cost  of  this  appeal. 


Bayon  v.  MoUere  et  al     IV.  621. 

THIS  case  is  one  principally  of  facts  and  was  remanded,  the  court 
having  "  erred  in  refusing  to  receive  as  evidence  a  deposition  taken 
at  the  instance  of  the  defendants,  because  the  witness  had  been 
examined  on  a  commission  taken  by  the  plaintiff. 


26' 
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Meeker's  Assignees  v.  Williamson  et  al.,  Syndics. 

IV.  625. 


Whether  the  rccoorso  of  nullity  ngainst  a  final  judgment,  as  it  prevailed  under  the  Spaniah 

government,  be  still  a  part  of  the  jadiciary  system  of  tliis  state? 
On  the  eve  of  bankruptcy,  a  debtor  cannot  convey  to  one  of  his  creditors  real  property,  in 

discbarge  of  a  claim  for  which  the  creditor  has  a  lieo  thereon. 

APPEAL  from  the  court  of  the  first  district. 

Derbigny,  J.,  delivered  the  opinion  of  the  court. 

The  first  step,  in  the  investigation  of  this  cause,  is  to  ascertain  the 
nature  of  the  action.  The  petiticm  states  that  the  plaintiffs,  being 
owners  of  a  certam  house,  agreed  with  Williamson,  one  of  the  bank- 
rupts, whose  rights  are  here  represented  by  the  defendants,  that  he 
should  occupy  it  as  their  tenant;  that  Williamson,  not  having  paid 
them  any  rent  for  it,  was  required  to  quit  the  premises,  but  refused 
90  to  do.  It  concludes  by  praying  that  Williamson  may  be  decreed 
to  deliver  up  the  possession  of  the  house  and  pay  damages  for  the 
detention.  The  present  defendants  in  their  answer  deny  these  facta 
and  dispute  the  validity  of  the  plaintiff's  title. 

It  is  insisted  by  the  plaintifl^  that  this  is  a  possessory  action,  and 
that  they  have  a  right  to  be  restored  to  their  possession,  indepen- 
dently of  any  inquiry  into  their  title:  but,  as  they  have  adduced  no 
other  proof  of  that  possession,  than  a  bill  of  sale  of  the  premises  to 
them,  it  is  impossible  to  pronoimce  on  the  question  of  possession, 
without  examming  whether  the  bill  of  sale  be  such  as  they  could 
possess  under. 

In  mere  actions  recuperandae  possessionis  the  fact  of  possession 
alone  is  at  issue.  The  plaintiff,  proving  that  he  was  in  possession, 
and  ousted  by  violence,  fraud  or  artifice,  becomes  entitled  to  recover 
possession  at  once:  the  other  party,  not  being  even  permitted  to  say 
that  the  plaintiff  has  no  title  to  the  thing.  But  when  the  plaintiff 
puts  at  issue  bis  right  of  possessing,  as  where  he  alleges  that  he  ia 
the  owner^  and  presents  his  title,  a^  the  evidence  of  his  possession, 
the  simple  fact  of  possessing  is  no  longer  the  onlv  quesHon.  The; 
defendant  is  then  allowed  to  dispute  the  validity  of  that  title,  and  is 
maintained  in  the  actual  enjoyment  of  the  premises,  if  the  plaintiff 
fails  to  make  his  title  good.  Oreg.  Lopez  on  Part.  3,  2,  7,  and 
Gomez  in  leg,   Tauri  45 j  n.  118. 

But,  it  is  alleged  by  the  plaintiffs  that  the  defendants  have  no  cha- 
racter to  dispute  their  title  inasmuch  as  they  are  the  representatives  of 
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the  creditors  of  Williamson  &  Patton  alone  and  not  of  Meeker,  Wil- 
liamson &  Patton,  in  whom  it  is  said  the  right  of  property,  in  the  house, 
in  contest,  was  vested  jointly,  previous  to  the  sale  made  to  the  plain- 
tiffs. It  is  not  easy  to  understand,  how  the  interests  of  Meeker,  Wil- 
Uamson  &  Patton,  can  be  distinguished  here  from  those  of  Williamson 
&  Patton:  nor  how  the  creditors  mentioned  on  the  schedule  of  Meek- 
er, Williamson  &  Patton,  can  be  considered  as  the  creditors  of  William- 
son &  Patton  alone.  But,  could  that  distinction  be  made,  still  the  cre- 
ditors of  Williamson  &  Patton  would  be  proper  parties  to  plead  fraud 
against  the  sale  of  property  in  which  their  insolvent  debtor  had  au 
interest 

The  validity  of  the  sale  by  virtue  of  which  the  plaintiffs  aver  thai 
they  were  in  possession,  is  therefore  the  true  question  to  be  inquired 
into. 

It  is  contended  by  the  defendants  that  this  sale  is  void  on  two. 
grounds:  1.  Because  made  in  part  payment  of  a  judgment  which  is 
null.  2.  Because  intended  to  give  an  undue  preference  to  a  creditor, 
on  the  eve  of  bankruptcy. 

I.  The  first  objection,  that  of  the  nullity  of  the  judgment,  by  which 
the  claim  of  the  plaintiffs  has  been  settled,  presents  a  question  of  vast 
importance,. viz.  whether  the  remedy  granted  by  the  Spanish  laws, 
under  the  name  of  recourse  of  nuUity,  against  final  judgments,  not 
appealed  from,  be  still  a  part  of  our  judiciary  system.  Independently 
of  the  right  of  appeal,  there  existed,  in  Spanish  tribunals,  other, 
remedies,  among  which  was  the  recourse  x>f  ai>ility,  which  could  be 
xesorted  to,  when  the  judgment  was  manifestly  agaiiist  law,  or 
egregiously  unjust — that  remedy  was  to  be  used  in  the  court  where, 
judgment  had  been  rendered,  if  no  appeal  had  been  claimed;  or  if  the 
appeal  contained  the  express  reservation,  that  the  question  of  nulbty 
should  be  decided  below.  Otherwise  it  went  up  beibre  the  appellate; 
court,  together  with  the  appeal.  The  time  within  which  this  remedy 
could  be  applied  for  depended  on  the  cause  of  the  nullity.  If  tbe. 
nullity  was  owing  to  a  defect  in  the  substantial  paxt  of  tthie  proceed^ 
ings,  such  as  a  want  of  citation  of  the  party,  the  time  was  thought  by 
some  to  be  unlimited:  if  to  a  defect  of  less  magnitude,  iii  was  confined 
to  sixty  days:  again,  if  it  was  not  prayed  for  by  action,  but  pleaded 
by  way  of  exception,  it  was  never  too  late,  untess  the  exception  relied 
on,  could  have  been  brought,  under  the  shape  of  an  action  within  the 
liegal  delay.  W^e  are  inclined  to  believe  that  the  law,  which  created 
our  courts,  defined  their  powers,  prescribed  the  manner  of  proceeding 
before  them,  established  their  difierent  degrees  of  jurisdiction  and 
fixed  their  relative  situation,  have  impliedly  abolished  such  of  the 
former  proceedings  as  do  not  &il  within  the  course  of  our  present 
mode  of  obtaining  redress  by  suit,  and  that  the  recourse  of  nuUity  is, 
one  of  those.  The  subject,  however,  adnciittuig  of  doubt,  and  the 
judgment  in  this  cause  not  being  dependent  on  the  decision  of  this 
question,  we  think  it  best  to  leave  it  open  for  future  invesiigalion. 

II.  The  question  which  now  remains  to  be  determined,  is  one,  to 
which  much  of  the  reasoning  formerly  used  in  the  case  of  Brown  v. 
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Eenner  ei  ah,  3  Martin,  270,  may  be  applied.  The  striking  features 
of  both  cases  are  the  same.  The  difference  lies  in  this — that  in  the 
present  case,  it  is  not  a  security  given,  at  the  time  of  a  bankruptcy,  to 
a  favored  creditor,  who  had  no  privilege,  but  a  complete  transfer  of 
property  made  in  payment  of  a  privileged  debt.  It  is  contended  on 
the  part  of  the.  purchaser  that  the  law,  which  recognises  as  valid,  the 
payments  made  at  any  time  previous  to  the  bankruptcy,  is  applicable 
to  this  case:  but  a  line  ought  certainly  to  be  drawn  between  those 
payments  which  the  debtor  has  made,  in  the  usual  course  of  his  bu- 
siness, and  the  transfer  of  his  property  to  creditors  whom  he  is  unable 
to  pay,  in  the  manner  agreed  upon  and  understood  by  the  parties. 
In  the  first  case,  as  was  formerly  observed,  ^^  nothing  attends  the 
transaction,  which  can  have  any  tendency  to  excite  suspicions  of  fraud 
and  injustice:"  in  the  latter  it  is  the  reverse.  A  favored  creditor, 
aware  of  the  insolvency  of  his  debtor,  conspires  with  him  to  appro- 
priate to  himself  the  property,  which  the  law  already  considers  as 
the  stock  of  all  the  creditors:  and,  in  fact,  admit  such  a  contract,  at 
such  a  time,  to  be  binding,  what  becomes  of  those  wise  and  equitable 
provisions,  which  are  intended  to  secure  to  creditors  an  equal  share  in 
the  estate  of  the  insolvent?  It  is  indeed  forbidden  to  the  debtor  to 
give  an  undue  preference  to  a  creditor  by  mortgaging  his  property  to 
him  on  the  eve  of  bankruptcy;  but  that  provision  will  be  a  mockery, 
if,  instead  of  mortgaging,  he  be  permitted  to  transfer  the  property 
itself. 

In  this  case,  however,  it  is  said  that  no  undue  preference  has  been 
given;  the  creditor  was  a  privileged  one:  he  had  a  judicial  mortgage 
on  the  property  in  contest  for  a  sum  far  exceeding  its  value. 

There  is  no  doubt  that  this  circumstance  gives  a  much  fairer  aspect 
to  the  transaction,  than  it  would  otherwise  have  had;  but  if  it  would 
be  unlawful  for  the  debtor  about  to  fail,  to  make  any  change  in  the 
state  of  his  affairs  to  the  advantage  of  part  of  his  creditors  and  the 
injury  of  the  others,  why  should  he  be  allowed  to  make  one  the  pro- 
prietor of  his  estate,  who  had  only  a  lien  on  it?  Why  should  he  be 
permitted  to  remove  his  property  out  of  the  reach  of  his  creditors, 
who  may  be  the  losers  by  the  change?  It  can  hardly  be  supposed, 
in  this  case,  that  the  house  would  have  brought  more  than  the  amount 
of  the  claim  of  the  plaintiffs,  but  it  might  have  sold  for  more  than  they 
gave  for  it.  Perhaps  there  were  also  creditors  with  a  higher  privilege 
than  theirs:  at  any  rate,  if  they  had  appeared  as  mortgage  creditors, 
instead  of  owners,  their  privilege  might  have  been  contested.  But 
it  is  not  for  this  court  to  take  any  such  circumstances  into  considera- 
tion: if  the  sale  be  illegal,  we  are  botmd  to  declare  it  so,  and  to  leave 
the  parties  to  examine  their  respective  rights,  against  the  estate  of  the 
bankrupts,  according  to  the  course  prescribed  in  such  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  reversed,  and  that  judgment  be  entered  for  the 
defendants  and  appellants,  with  costs. 

Smithy  for  the  plaintiffs. 

Livingston,  for  the  defendants. 
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Amory  et  al.  v.  Grieve's  Syndics.     IV,  632. 

If  A  requests  B  to  purchase  bills,  and  B  procares  them  on  his  own  credit  from  C,  and 
delivers  them  to  A,  who  credits  him  therewith:  on  the  failure  of  B»  C  will  have  no  action 
against  A,  if  there  be  no  fraud  or  collusion  on  his  part. 

APPEAL  from  the  court  of  the  furst  district 

Mathews^  J.^  delivered  the  opinion  of  the  court. 

The  plaintiffs  and  appellants  claim  a  sum  of  money^  mentioned  in 
the  petition^  as  creditors  of  the  insolvent^for  several  bills  of  exchange 
sold  or  delivered  to  his  use.  The  district  court  dismissed  this  suit, 
and  they  appealed. 

The  facts  of  the  case  are  to  be  ascertained  by  a  statement  made 
by  the  counsel,  which  refers  to  the  deposition  of  a  single  witness,  in 
whose  deposition,  from  some  cause  not  easily  discoverable,  (perhaps 
from  error  in  taking  it  down  or  copying  it,)  expressions  are  to  be 
found  not  easily  reconcilable  with  each  other. 

It  commences  by  stating  that  Grieve  requested  the  house  of  F.  &  H. 
Amelung  to  purchase  for  him  bills  of  exchange,  on  several  houses  in 
the  northern  states,  and  designated  the  house  of  the  plaintiffs  as  one 
of  those  who  had  such  bills  for  sale.  In  consequence  of  which  F. 
fc  H.  Amelung  bought  bills  from  the  plaintiffs  and  from  other  houses 
also  designated  to  them  by  Grieve,  to  whom  they  delivered  the  bills, 
and  received  from  him  paper,  of  which  they  disposed.  There  was 
a  particular  account  of  these  transactions  kept  between  Grieve  and 
F.  &  H.  Amelung,  in  which  he  was  debited  with  the  bills  they  de- 
livered to  him  and  credited  with  the  paper  which  he  gave  in  pay- 
ment. In  another  part  of  the  deposition,  it  is  stated  that  F.  &  H. 
Amelung  credited  Grieve  with  the  paper  which  he  delivered  to  him 
and  debited  him  with  those  which  they  gave  in  payment  of  the  bills. 

This  deposition  being  the  principal  and  almost  the  only  evidence 
in  the  cause,  this  court  is  bound  to  weigh  it,  and  as  far  as  possible  to 
deduce  the  truth  from  it  From  the  whole  of  it  taken  together,  we 
believe  the  facts  are  established  that  the  bills  were  purchased  by  F. 
&  H.  Amelung,  on  their  own  account,  and  credited  to  Grieve  at  his 
request,  on  his  promise  to  refund  to  them  their  advance. 

The  statement  of  the  counsel  further  shows,  that  amongst  other 
paper  given  by  F.  &  H.  Amelung  in  payment  to  tlie  plaintiffs  for  the 
bills,  were  several  notes  on  which  Grieve  was  liable,  either  as  maker 
or  endorser,  and  for  which  the  plaintiffs  have  been  allowed  a  divi- 
dend of  his/estate.  It  is  also  agreed  that  the  bills  then  sold  by  the 
plaintiffs  have  been  paid. 
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On  these  facts,  we  conclude  that  no  contract  ever  existed  between 
the  plaintiffs  and  Grieve.  F.  &  H.  Amelung  did  not  represent  him  in 
the  purchase  of  the  bills,  but  purchased  them  on  their  own  account, 
and  afterwards  sold  them  to  him,  as  they  might  have  done  to  any 
other. 

In  the  pleadings,  no  combination  to  defraud  the  plaintiffs  is  any 
where  alleged  against  the  parties  concerned  in  this  transaction. 
Payment  from  the  estate  of  Grieve,  as  on  a  contract,  is  not  strongly 
insisted  on  by  the  counsel  of  the  plaintiffs,  who  rely  more  for  the 
support  of  their  claim,  on  the  broad  principles  of  justice  and 
equity,  on  account  of  the  estate  of  the  insolvent  having  been  in- 
creased from  the  funds  of  their  clients,  who  have  received  no  retri- 
bution therefor.  How  far  such  general  and  indefinite  principles  of 
justice  and  equity  could  in  any  case  be  applied  to  in  deciding  on  the 
contracts  and  negotiations  of  men,  is  very  doubtful:  but  we  are 
clearly  of  opinion,  that  they  can  have  no  application  in  the  present. 

Grieve  has  either  paid  F.  &  H.  Amelung,  on  his  contract  with 
them  for  the  bills  of  exchange,  or  he  is  bound  to  do  it,  and  his  estate 
is  still  liabliB.  Now,  it  appears  to  this  court,  that  there  is  no  principle 
of  law,  equity  or  justice  that  may  authorise  a  decision  in  favor  of 
the  plaintiffs  against  the  estate  of  Grieve,  without  any  contract, 
whilst  it  may  be  liable  on  an  express  agreement  between  him  and 
F.  &  H.  Amelung  to  account  to  them  for  the  same  sum,  which,  for 
aught  that  appears  on  the  record,  may  have  been  already  paid  to 
them.  If  all  persons  concerned  in  this  transaction  had  been  brought 
into  court,  and  the  whole  subject  completely  developed,  it  is  possible 
that  the  relief  claimed  by  the  plaintiffs  and  appellants  might  have 
been  granted.  As  the  case  now  stands,  we  are  of  opinion  that 
the  district  court  did  not  err. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  be 
affirmed  with  costs. 

LivingsioTiy  for  the  plaintiffs. 

Moreauy  for  the  defendants. 


Jones  V.  Gale's  Curatrix.     IV.  635. 

THE  signatures  of  the  Spanish  governors  in  Louisiana  on  instru- 
ments deposited  in  the  archives  are  matter  of  public  notoriety  as  well 
as  their  capacities.    Hayes  v.  Berwick,  2  Martin^  138. 
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Cooley  V.  Lawrence.     IV.  639. 

If  a  man  pots  his  name  on  the  back  of  a  note  not  negotiable,  the  presamptJon  is  that  he 
meant  thereby  to  become  surety  for  the  payor. 

In  such  a  case,  his  liability  does  not  depend  on  the  fiilBImentof  the  formalities  by  which 
the  endorser  of  a  negotiable  paper  becomes  liable,  and  the  payor  may  recover  from  such  a 
snrety  although  he  may  have  neglected  to  sue  the  principal  debtor,  or  through  negligence 
suffered  some  advantage  to  be  lost,  whereby  the  surety  is  placed  in  a  worse  situation. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  on  several  bills  of  exceptions,  and  an  agree- 
ment of  counsel,  by  which  the  facts  are  to  be  ascertained.  As  the 
record  contains  sufficient  matter  to  enable  the  court  to  give  judgment 
on  the  merits,  it  is  thought  unnecessary  to  notice  the  bills  of  ex- 
ceptions. 

The  defendant  and  appellee  is  sued  as  surety  of  J.  Jarreau,  who 
is  a  debtor  to  the  plaintiff  of  1348  dollars,  25  cents,  the  price 
of  three  negroes,  purchased  from  him,  as  appears  by  promissory 
notes  bearing  date  of  the  17th  and  20th  of  January,  1806,  for  the 
purchase  money,  payable  in  March,  1808. 

When  the  contract  was  entered  into  the  plaintiff,  principal  debtor 
and  defendant  resided  in  the  parish  of  Pointe  Coupee,  but  previous 
to  the  notes  becoming  due,  viz:  in  August  or  September,  1806,  Jar- 
reau, the  principal  debtor,  being  about  to  remove  out  of  the  parish, 
the  plaintiff  requested  some  security  for  the  payment  of  them,  and 
the  defendant,  at  the  request  of  the  debtor,  endorsed  his  name  on 
each  of  the  notes.  These  endorsements  being  in  blank,  and  not  in 
the  regular  customary  mode  of  transferring  negotiable  paper  among 
merchants,  it  became  necessary  to  resort  to  other  evidence,  besides 
that  contained  in  the  Written  instruments,  in  order  to  discover  what 
species  of  obligation  the  defendant  intended  to  bring  himself  under 
to  the  payee. 

The  testimony  of  Petion,  a  witness  in  the  cause,  together  with  all 
the  circumstances  which  attended  the  transaction,  as  exhibited  in  the 
record,  shows  clearly,  that  the  endorsements  made  by  the  defendant 
and  appellee,  were  intended  to  secure  the  payment  of  the  notes, 
when  they  should  become  due. 

One  of  fhese  notes  not  being  drawn  in  a  negotiable  form,  and  the 
endorsement  in  all  being  irregular,  we  are  of  opinion  that  the  con- 
tract is  not  one  of  those  which  are  to  be  governed  by  the  rules  and 
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regulations  peculiarly  applicable  to  the  transfer  of  bills  of  exchange 
and  other  negotiable  paper,  which  pass  from  an  individual  to  another 
in  a  regular  course  of  trade. 

From  the  laws  of  France,  as  cited  by  the  counsel  of  the  defend- 
ant and  appellee,  it  seems  that  an  endorsement,  similar  to  those  now 
under  consideration,  would  in  that  country,  create  a  mercantile  con- 
tract denominated  an  avalj  which  would  be  subject  to  the  rules 
which  govern  cases  of  ordinary  endorsements.  But  these  rules  can- 
not be  applied  to  contracts  made  in  this  country,  and  it  is  agreed 
that  no  similar  rule  is  to  be  found  in  our  laws  relating  to  commerce. 

The  defence  of  the  appellee,  so  far  as  it  is  founded  on  the  negli- 
gence of  the  plaintiff,  in  not  having  the  notes  protested  for  non- 
payment, and  failure  to  give  notice,  as  in  regular  mercantile  transac- 
tions of  this  nature,  is  not  supported;  because  the  obligations  of  the 
parties  must  be  ascertained  by  the  principle'  of  law,  which  is  given 
in  ordinary  cases  of  suretyship. 

Jarreau  having  already  been  prosecuted  to  insolvency,  in  an  action 
commenced  by  the  plaintiff,  no  question  can  arise  with  regard  to  the 
discussion  of  his  property.  The  only  one  which  can  arise  in  the 
case  is,  whether  the  surety  ought  to  be  exonerated  from  the  payment 
of  the  note,  in  consequence  of  the  creditor  not  having  prosecuted 
the  principal  debtor  in  a  reasonable  time,  if  by  such  negligence,  he 
has  destroyed  or  lessened  any  of  the  rights  or  privileges,  which  the 
surety  ought  have  been  subrogated  to,  on  being  compelled  to  pay 
for  the  debtor. 

The  notes  became  due  in  March,  1808,  and  it  does  not  appear 
that  the  plaintiff  sued  Jarreau  till  1811 — an  indulgence  of  three 
years.  Believing,  as  we  do,  from  the  evidence  in  the  case,  that  the 
defendant,  in  putting  his  name  on  the  buck  of  the  notes,  intended  to 
contract  towards  the  payee  an  ordinary  obligation  of  suretyship,  it  is 
unnecessary  to  inquire  what  would  be  the  effect  of  a  delay  on  the 
part  of  the  creditor  to  pursue  the  principal  debtor,  in  a  case  where 
the  surety  contracts  a  special  obligation  to  pay  for  the  debtor,  if  he 
should  be  unable  to  make  payment.  It  is  a  general  principle  of  law, 
that  no  person,  against  his  will  can  be  compelled  to  sue  another,  and 
our  Code  gives  the  surety  the  right  of  suing  the  principal  debtor  for 
indemnification,  when  the  debt  is  due  by  the  expiration  of  the  term 
for  which  it  had  been  contracted.  Civil  Code,  430,  art.  18.  The 
surety,  having  this  right  of  action  in  himself,  cannot  justly  claim  an 
exoneration  from  his  obligation,  as  a  consequence  of  the  delay  of  the 
creditor  to  sue,  unless  this  negligence  on  his  part  can  be  considered 
such  a  conduct  on  his  part,  as  will  amount  to  an  act  whereby  the 
subrogation  of  his  rights,  mortgages  and  privileges  can  no  longer 
operate  in  favor  of  the  surety.  The  question  is  reduced  simply  to 
this:  Is  the  defendant  and  appellee  entitled  to  the  benefit  of  the 
action  cedendarum  actionumf  And,  perhaps,  if  he  intended  to 
take  advantage  of  this,  he  ought  to  have  entitled  himself  thereto  by 
plea. 
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As  this  question  appears  to  have  been  justly  settled  by  Pothier, 
we  think  it  proper  here  to  introduce  the  author's  own  reasoning: 
"  When  the  creditor  has  allowed  some  right  of  hypothecation  on  the 
goods  of  his  debtor  to  be  lost,  either  by  omitting  to  oppose  the  adju- 
dication of  the  property  in  favor  of  other  persons,  or  by  suffering 
persons  purchasing  without  the  charge  of  hypothecation,  to  acquire 
a  liberation  from  it  by  a  possession  of  ten  or  twenty  years, 
can  the  co-debtors  in  solido  and  sureties,  oppose  the  exception 
eedendarum  aciionum^  upon  the  ground  that  he  has  disabled  him- 
self from  ceding  to  them  his  hypothecary  action,  which  he  has 
suffered  to  be  lost,  and  upon  which  they  had  relied  for  recourse,  in 
case  they  should  be  compelled  to  pay  the  whole?  I  do  not  think 
that  they  can;  the  exception  eedendarum  acfionvm^  as  it  appears  to 
me,  ought  not  to  be  opposed  to  the  creditor,  unless,  by  a  positive  act 
on  his  part,  he  has  rendered  himself  incapable  of  ceding  his  actions 
against  one  of  the  debtors  by  discharging  his  person  or  property, 
or  unless,  by  allowing  a  demand  which  he  has  instituted  to  be  dis- 
missed, he  has  laid  himself  open  to  the  suspicion  of  collusion.  But 
a  mere  negligence,  on  his  part,  in  not  interrupting  the  possession  of 
purchasers,  or  in  not  opposing  the  adjudication  to  other  creditors, 
ought  not  to  subject  him  to  the  imputation:  because  he  is  only  sub- 
jected to  the  cession  of  his  actions,  by  a  mere  principle  of  equity,  not 
having  contracted  any  precise  obligation  to  the  other  debtors  and 
sureties  to  preserve  them:  it  is  sufficient  that  he  act  with  good  faith: 
that  is,  that  he  do  nothing  contrary  to  his  obligation,  and  he  ought 
not  to  be  answerable  for  mere  negligence."  2  Pothier  on  Obliga- 
tions, n,  520,  infinem. 

From  this  authority,  it  is  evident  that  mere  negligence  on  the  part 
of  the  creditor,  will  not  exonerate  the  surety,  although  thereby  some 
privilege  be  lost  to  the  latter.  It  does  not  appear  that  Lawrence 
himself  ever  used  any  diUgvnce  either  by  suing  the  principal  debtor 
for  indemnification,  as  he  might  have  legally  done,  or  at  any  time 
requiring  the  creditor,  on  payment,  to  transfer  to  him  the  rights, 
actions  and  privileges  which  he  possessed. 

We  think  the  parish  court  erred  in  considering  the  contract,  on 
which  this  action  is  founded,  as  one  recognised  by  the  laws  of  France 
imder  the  name  of  aval^  and  in  applying  the  rules  established  for 
the  government  of  such  contracts,  in  that  country,  to  the  present 
case. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  be 
annulled,  avoided  and  reversed:  and  proceeding  to  give  such  a  judg- 
ment as  in  our  opinion  the  parish  court  ought  to  have  given,  it  is 
ordered,  adjudged  and  decreed  that  the  plaintiff  and  appellant  recover 
from  the  defendant  and  appellee,  the  sum  of  1348  dollars,  24  cents, 
with  legal  interest  thereon,  from  the  judicial  demand  and  costs. 

Smithy  for  the  plaintiff. 

DeniSy  for  the  defendant. 
Vol.  I. —27 
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Gale  V.  Davis's  Heirs.     IV.  645. 

When  a  ooaple  ramore  from  the  ooantry,  in  which  they  were  married,  their  respectire 
rights  to  the  property  which  they  acquire  in  the  ooontry  to  which  they  niigrate«  are  to 
beregoUted  by  ita  laws. 

APPEAL  from  the  court  of  the  third  district 

Derbu^nt,  J.f  delivered  the  opinion  of  the  court 

The  present  suit  was  first  instituted  b^  the  plaintiff  and  appellee 
and  her  husband,  to  recover  certain  slaves,  which  they  said  were 
part  of  the  estate  left  by  Sarah  Nicholson,  of  whom  she  is  heir  in 
part.  The  demand  was  afterwards  amended  so  as  to  be  made  alter- 
native, either  for  the  whole  property,  or  for  so  much  of  it  as  might 
be  found  to  belong  to  the  estate  of  Sarah  Nicholson. 

The  material  facts  in  the  case  are  the  following: 

Sarah  Jones,  the  ancestor  of  the  appellee,  was  married  in  North 
Carolina  to  James  Nicholson,  in  the  year  1769.  She  was  then  pos- 
sessed of  a  negro  slave,  named  Hannah.  Nicholson  and  his  wife 
emigrated  shortly  after,  to  the  then  British  province  of  West.  Florida, 
where  they  remained  until  the  year  1778,  at  which  time  they  came 
to  settle  in  the  island  of  Orleans,  within  the  Spanish  dominions, 
where  the  wife  died.  At  her  death,  an  inventory  of  the  joint  estate 
of  her  atid  her  husband  was  made  by  order  of  the  Spanish  govern-^ 
ment,  at  the  request  of  the  appellee's  husband;  but  no  partition  took 
place  between  the  surviving  partner  and  the  heirs  of  his  wife.  He 
was  left  in  possession  of  the  whole  estate,  and  bound  himself  not  to 
dispose  of  any  part  thereof,  until  the  claims  of  the  heirs  of  his  wife 
should  be  established  or  rejected.  A  few  years  afterwards  James 
Nicholson  died,  having  by  his  will  instituted  for  his  heirs  the  seven 
children  of  his  brother  Henry,  and  another  nephew,  in  all  eight  heirs, 
among  whom  is  Mary,  widow  Davis,  one  of  the  defendants,  it  ap^ 
pears  that  the  estate  of  James  Nicholson,  including  such  part  as 
might  belong  to  the  heirs  of  his  wife,  was  divided  by  his  own  heirs^ 
and  that  the  slave  claimed  in  this  suit  fell  to  the  share  of  Mary  Davis. 
Of  the  six  slaves  mentioned  in  the  petition,  five,  to  wit,  Jeflfrey, 
Jeriah  and  her  three  children,  are  claimed  as  the  ofispring  of  Han- 
nah. 

The  first  question  is,  Whether  Hannah  the  slave  of  Sarah  Jones, 
continued  to  be  her  separate  property  after  her  marriage  with  James 
Nicholson?  By  the  laws  of  North  Carolina,  where  their  marriage 
took  place,  the  reverse  must  have  been  the  case:  there,  the  personal 
estate  of  the  wife  being  vested  in  the  husband,  from  the  moment  of 
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the  marriage,  and  slaves  being  considered  as  personal  property. 
Hannah,  instead  of  remaining  the  exclusive  property  of  Sarah  Ni- 
cholson, passed  under  the  dominion  of  her  husband  exclusively.  la 
opposition  to  this,  we  have  the  repeated  declarations  of  James  Ni- 
cholson, who,  before  the  death  of  his  wife,  frequently  acknowledged 
in  conversation  that  Hannah  belonged  to  her.  But  a  separate  per- 
sonal estate  in  the  wife  is  a  thing  so  foreign  to  the  common  law, 
that  something  more  than  Nicholson's  acknowledgments  was  neces- 
sary to  explain  it  The  claim  therefore  to  Hannah  and  her  progeni- 
ture,  as  the  separate  property  of  Sarah  Nicholson,  cannot  be  sustained. 
It  seems,  indeed,  to  have  been  relinquished,  when  upon  a  closer  in- 
quiry into  the  rights  of  the  plaintiff,  it  was  thought  prudent  to  amend 
the  petition,  so  as  to  make  it  embrace  a  claim  of  part  of  the  property, 
as  acquired  during  the  community  of  Nicholson  and  his  wife. 

Something  has  been  said,  on  the  part  of  the  plaintiff,  of  a  tacit 
mortgage,  existing  in  her  favor  on  the  property  which  i^e  claims. 
But  that  pretension,  besides  being  incompatible  with  the  present 
claim,  is  not  foimded  in  law.  There  exists  no  tacit  mortgage  in 
favor  of  the  wife  for  the  acquests  and  gains.  Curia  Phil.  tit.  Hy* 
poteea^  No.  27, — and  how  could  such  a  right  exist?  The  title  of 
the  wife  to  one-half  of  the  acquests  and  gains  is  that  of  an  owner,  not 
of  a  mortgagee:  during  the  matrimony,  that  title  is  eventual;  on  its 
dissolution  it  becomes  complete  on  the  property  then  existing.  She 
has,  by  law,  her  choice  between  taking  her  share  of  the  acquests,  and 
renouncing  them:  in  the  first  case,  she  takes  as  owner;  in  the  latter, 
all  the  acquests  are  left  to  the  husband,  and  the  wife  then  exercises 
her  right  of  tacit  mortgage  for  the  recovery  of  her  own  particular 
property.  But  a  claim  of  half  the  acquests  by  right  of  mortgage  im- 
plies contradiction. 

The  demand,  therefore,  of  the  plaintiff,  so  far  as  it  respects  her  share 
in  the  slaves  here  claimed,  as  part  of  the  acquests  and  gains  of  which 
Sarah  Nicholson  may  have  died  possessed,  is  the  true  subject  of  in* 
vestigation  in  this  case. 

Sarah  Nicholson  married  in  a  country  to  the  laws  of  which  no  such 
thing  is  known  as  a  community  of  acquests  and  gains  between  hus- 
band and  wife.  But  though  it  was  once  a  question,  it  seems  now  to 
be  a  settled  principle,  that  when  a  married  couple  emigrate  from  the 
<;ountry  where  their  marriage  was  contracted  into  another,  the  laws 
of  which  are  different,  the  property,  which  they  acquire  in  the  place 
where  they  have  moved,  is  governed  by  the  laws  of  that  place. 
Huberus,  cited  in  3  Dallas,  370;  Greg.  Lopez  on  Part.  4, 18,  24. 

According  to  that  rule,  the  community  between  Nicholson  and  his 
wife  began  in  1778,  the  epoch  of  their  settlement  within  the  Spanish 
dominions,  and  had  lasted  nineteen  years  when  Sarah  Nicholson 
died.  Of  the  six  negroes  here  claimed,  Jeffrey  was  born  and  Dick 
was  bought  anterior  to  the  community;  Jeriah  was  born  during  it, 
and  Jeriah's  children  after  the  death  of  the  wife,  as  it  appears  from 
the  inventory,  where  Jeriah  is  said  to  be  eighteen  years  old,  an^ 
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where  some  of  her  children  are  mentioned.  On  the  first  two  the 
plaintiff  has,  of  course,  a  claim;  in  Jeriah  there  is  as  little  doubt  that 
she  has  an  undivided  interest;  but  as  to  Jeriah's  children,  the  ques- 
tion is  involved  in  some  difficulty. 

llie  first  thing  to  ascertain  is,  whether  the  demand,  as  it  stands, 
reaches  those  children?  The  petition,  as  we  understand  it,  prays 
jodgmont  for  the  specific  property,  or  its  value,  or  so  much  of  it  as 
the  interest  of  the  plaintiff  therein  may  amount  to,  by  virtue  of  the 
community  which  did  exist  between  Nicholson  and  his  wife  until 
her  death.  The  expressions  are :  **  That  the  petitioner  may  have  judg- 
ment for  the  said  negroes  or  their  value  with  damages  of  detention, 
as  the  petitioner  may  be  in  equity  and  justice  entitled  to  the  same 
respectively,  or  in  the  community  as  held  by  the  said  Sarah  and 
James  Nicholson  at  the  time  of  her  death  in  1797." 

Whatever  interpretation  may  be  given  to  this  demand,  it  is  clear 
that  it  is  not  intended  to  extend  further  than  the  epoch  of  Sarah 
Nicholson's  death,  and  that  it  does  not  even  suggest  a  continuation 
of  the  community  after  that  time.  There  if  the  present  demand  was 
for  her  share  in  the  community  generally  up  to  that  time,  the  plain- 
tiff could  recover  nothing  more  than  the  acquests  then  accrued,  be- 
cause nothing  can  be  allowed  beyond  the  extent  of  the  demand, 
ultra  petita.  But  here  the  property  acquired  after  the  time  limited 
by  the  demand  is  sued  for  as  if  it  existed  before  that  time.  The 
plaintiff  has  mistaken  the  nature  of  her  right;  but  the  thing  is  de- 
manded, and  judgment  may  pass  thereon.  See  Feb.  de  JuicioSj 
lib.  3,  cap.  1,  sect.  13,  No.  476 — Cvr.  Philip,  tit.  Sentencia^  No.  6. 

A  question  of  moment  is  now  open  for  consideration.  Does  there 
exist  in  this  country  any  such  thing  as  a  continuation  of  community 
between  the  heirs  of  the  husband  or  wife,  and  the  survivor,  in  cer- 
tain cases;  and  is  this  such  a  case? 

A  continuation  of  the  community  generally,  that  is  to  say,  an 
equal  participation  in  the  fruits  produced  by  the  estates,  both  of  the 
husband  and  of  the  wife  after  the  death  of  one  of  them,  is  said  by 
the  Spanish  authors  to  take  place  in  certain  cases,  between  the  sur- 
vivor and  the  heirs  of  the  deceased,  if  the  survivor  has  remained  in 
possession  of  the  whole.  Febrero,  who  has  discussed  the  question 
at  large,  classes  those  cases  under  four  heads: 

The  first  is  when  the  parties  contracting  marriage  have  so  stipu- 
lated it. 

The  second,  when  the  parties  live  in  a  country  where  the  law  6, 
tit.  4,  book  3,  of  the  Fuero  Real,  (the  only  one  in  the  Spanish  laws 
which  speaks  of  that  subject,)  is  in  actual  use. 

The  third,  when  all  the  estate  is  composed  of  acquests  and  gains. 

The  fourth,  when  from  a  voluntary  continuation  in  managing  the 
estate  is  common,  in  living  together  at  a  common  expense  out  of  the 
common  stock,  and  without  settling  accounts,  the  survivor  and  the 
heirs  of  the  deceased,  have  evidenced  an  intention  of  remaining  in 
partnership. 
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The  present  case  does  not  seem  to  belong  to  any  of  those  heads. 
No  stipulation  of  the  kind  was  ever  made  between  the  parties:  the 
law  of  the  Fucro  Real  above  mentioned,  is  believed  not  to  be  in  force  in 
this  country;  the  estate  was  not  all  composed  of  acquests  and  gains, 
for  part  of  the  property  inventoried  belonged  to  the  husband  before 
the  existence  of  the  community;  and  as  to  the  conduct  of  the  parties, 
it  shows  the  reverse  of  an  intention  to  remain  in  partnership.  No 
such  thing,  therefore,  as  a  continuation  of  the  community  generally 
can  have  taken  place  here.  But  this  case  is  one  in  which  the  sur* 
vivor  has  kept  possession  of  some  property,  one  half  of  which  be- 
longed to  the  deceased.  Has  not  the  partnership  subsisted  as  to  that 
joint  estate?  Febrero  answers  in  the  affirmative,  and  his  opinion  is 
evidently  founded  on  the  soundest  principles  of  justice.  The  mo* 
ment  that  the  husband  or  wife  dies,  the  title  to  one  half  of  the  com- 
mon property  vests  immediately  in  his  or  her  heirs.  They  become 
joint  owners  of  the  whole  together  with  the  survivor.  In  that  state 
of  things,  and  until  a  division  takes  place,  or  until  the  title  of  the  heirs 
is  lost  in  some  other  way,  which  is  believed  not  to  have  taken  place 
here,  it  is  difficult  to  conceive  how  the  fruits  of  such  property  could 
be  otherwise  than  common  to  both  parties. 

The  children  of  Jeriah  shall  therefore  be  considered  as  the  property 
of  the  joint  owners  of  their  mother;  and  this  action  as  a  demand  for 
a  division  of  the  property. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  reversed  and  annulled;  and  this  court,  pro- 
ceeding to  give  such  judgment  as  the  said  district  court  ought  to 
have  given,  does  adjudge,  order  and  decree  that  the  appellee  shall 
recover  one  fourth  part  of  the  within  mentioned  slaves,  to  wit:  Je- 
riah and  her  children,  Abraham,  Nancy,  and  Judy;  to  which  effect, 
if  no  partition  in  kind  can  be  made  amicably  within  two  months, 
from  the  date  hereof,  they  shall  be  sold  at  public  sale,  and  one  fourth 
of  the  proceeds  shall  be  paid  to  the  appellee;  and  it  is  further  ordered 
that  the  appellee  shall  pay  the  costs  of  this  appeal. 

Moreau,  for  the  plaintiiS'. 

Duncan,  for  the  defendants. 
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Denis  v.  Cordeviella.     IV.  654. 

HELDj  errors  in  law,  apparent  on  the  record,  may  be  assigsed, 
although  there  be  neither  statement  of  facts,  special  verdict,  or  bill 
of  exceptions. 

The  attorney  of  absent  heirs,  appointed  by  the  court  of  probates, 
may  sue  the  curator  of  the  estate  for  a  balance  due  by  him,  without 
suing  him  and  his  sureties  on  the  bond. 

In  such  an  action  the  balance  is  not  to  be  paid  to  the  attorney  of 
absent  heirs,  but  deposited  in  the  state  treasury. 


Allard  v.  Ganushan.     lY.  662. 

DECIDED^  the  holder  of  a  negotiable  note,  endorsed  in  blank, 
may  sue  thereon. 

When  a  judgment  by  default  is  taken,  the  judge  need  not  adduce 
the  reason  on  which  the  definite  judgment  is  grounded. 


Delisle  v.  Gaines.     IV.  666. 

HELDj  if  the  contract  is  stated  to  have  been  made  at  the  Bayou 
St.  John,  a  place  known  to  be  within  the  boundaries  of  the  parish, 
the  jurisdiction  of  the  court  of  the  parish  of  Orleans  is  sufficiently  set 
forth.  If  a  note  endorsed  over  for  collection,  be  returned  to  the 
endorser,  and  his  fair  title  to  the  note  be  supported  by  evidence,  it 
may  be  admitted  as  evidence  of  his  claim  in  a  suit  founded  on  a  con- 
tract in  which  it  was  given. 
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Clague  et  al  v.  Lewis  et  dl.     IV.  673. 

When  the  crediton  of  a  ceding  debtor  refuse  to  accept  the  oession,  and  qI1c|^  fraud,  he 

cannot  diemias  bu  petition. 

APPEAL  from  the  court  of  the  first  district. 

Martin,  J.,  delivered  the  opinion  of  the  court 

Lewis,  a  partner  of  Lee,  in  his  absence,  obtained  a  meeting,  of  the 
creditors  of  the  firm,  to  deliberate  on  its  afiairs.  Previous  to  the 
meeting,  some  of  the  creditors  suggested  their  apprehension  of  his 
withdrawing  with  the  effects  of  the  firm  and  held  him  to  security:  at 
the  same  time  the  court  appointed  provisional  syndics. 

At  the  meeting,  he  made  a  cession  of  the  goods  of  the  firm  and 
prayed  for  his  discharge.  A  great  majority  of  the  creditors,  both  in 
number  and  amount,  refused  to  accept  the  cession  and  to  grant  a  dis- 
charge. 

He  prayed  for  the  homologation  of  the  proceedings,  and  a  great 
number  of  the  creditors  joined  in  a  suggestion  of  fraud  and  opposed 
the  homologation.  A  jury  was  empannelled  to  try  the  question  of 
fraud;  they  could  not  agree  and  were  discharged  by  consent.  Lewis 
then  prayed  and  had  leave  to  discontinue  his  suit.  The  creditors, 
several  weeks  after,  prayed  for  the  reinstating  of  the  suit,  which  the 
judge  declined.    They  appealed  from  the  judgment  of  discontinuance. 

The  whole  record  is  brought  up  and  Lewis  insists  on  his  right  to 
discontinue.  His  counsel  relies  on  Partida  5,  15,  2.  4  Febrero 
Juicios^25jff,  de  cessione  bonorum  42,  3.  Curia  Philipica^  198,  19, 
Partida^  6, 2  29. 

The  fifth  Partida  provides  that  if  a  ceding  creditor  says  that  he 
wishes  to  recover  his  goods,  before  they  are  sold,  and  pay  his  creditors 
or  contest  their  claims,  they  are  not  to  be  sold  and  he  is  to  be  heard. 

This  does  not  establish  clearly  any  right  in  him  to  withdraw  his 
suit  and  resume  his  goods:  on  the  contrary  it  implies  that  the  suit 
ought  to  be  continuedy  since  he  is  to  be  heard.  The  authority  seems 
to  provide  for  the  suspension  of  the  sale^  till  the  judgment  pronoun- 
ces on  his  application,  which  consequently  cannot  be  considered  as  a 
matter  of  absolute  right 

Febrero  says  the  ceding  debtor  may  repent,  pursue  his  rights 
against  his  creditors,  liquidate  their  several  claims  and  prevent  the 
sale  of  his  goods:  but  this,  he  says,  is  where  the  catise  is  entire;  which 
is  when  the  creditors  do  not  accept  and  do  not  present  themselves, 
but  not  after  the  contestation,  if  they  oppose  him,  imless  he  pays 
them. 
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Qui  bona  eediff  ante  rerum  vendiiionetn,  uiique  bonis  non  caret; 
quart  si  paratus  fueril  se  de/endere,  bona  ejus  non  veneunij  say 
the  Pandects:  qui  ptenitel  bona  cessisstj  potest  se  defender e  et  con- 
seqni  ne  bona  ejus  veneant. 

The  author  of  Curia  Philijnca  tells  us,  like  Febrero,  that  the  ceding 
debtor  may  repent  and  pursue  his  actions:  provided  the  thing  be 
entire^  and  the  thing  is  entire,  before  the  cession  is  accepted  by  the 
creditors  and  the  concourse  formed. 

The  sixth  Partida  cited  applies  to  the  general  right  of  the  plain- 
tiffs to  discontinue. 

In  proceedings,  on  a  cession  of  goods,  it  is  not  clear  that  the  debtor, 
though  he  be  considered  as  the  petitioner,  is  absolutely  so  and  entitled 
to  all  the  advantages  of  a  plaintiffl  He  is  but  quasi  a  plaintiff. 
Febrero  considers  him  as  a  defendant,  como  reo  que  es  aunque 
parece  actor. 

Our  legislature  has  provided  that  creditors  may  refuse  a  surrender 
in  case  of  fraud.  Civil  Code,  294,  article  71.  The  suggestion  of 
fraud  on  which  this  right  is  bottomed,  must  regularly  be  made  be/ore^ 
since  the  object  of  it  is  to  decline,  an  acceptance. 

In  this  case  there  was  a  suggestion  of  fraud;  an  issue  was  joined 
fraus  vet  nan.    There  was  therefore  a  complete  contestatio  litis^ 

The  proceedings  thereby  passed  out  of  that  state  of  entirety, 
daring  which  the  debtor  might  repent  and  demand  to  be  dismissed. 
If  it  were  otherwise,  he  might  for  ever  keep  his  creditors  at  bay.  For 
when  could  the  matter  be  brought  to  a  close?  After  dismissing  his 
application  to  be  admitted  to  a  cession,  the  debtor  would  renew  it  as 
soon  as  the  creditors  would  press  him;  and  where  fraud  was  again 
suggested,  would  it  not  be  the  debtor's  game  to  repent  again?  llien 
would  not  the  creditors  be  compelled  to  relinquish  the  pursuit  or 
submit  to  an  acceptance  and  abandon  the  suggestion  of  fraud? 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
district  court  be  annulled,  avoided  and  reversed,  and  that  the  suit  be 
remanded,  with  directions  to  the  judge  to  proceed  to  trial  and  judg* 
ooent,  and  that  the  appellee  pay  costs. 

Duncan,  for  the  plaintiffs 

Orj/mes,  for  the  defendants. 
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Dunn  V.  Blunt.     IV.  677. 

HELD,  where  the  commission  to  take  depositions  is  directed  to  a 
particular  person,  his  authority  to  administer  an  oath  need  not  be 
proved.  "  It  is  the  commission  of  the  court,  in  which  the  suit  is 
pending,  that  gives  to  the  person  requested  to  execute  the  trust  reposed 
in  him,  authority  to  examine  the  witnesses,  and  consequently  the 
right  of  doing  every  thing  necessary  to  a  proper  exercise  of  the  power 
delegated.'* 


Fleckner  v.  Grieve's  Syndics  d  al.     IV.  679. 

The  deliverj  of  the  title  transfers  tbo  possession  of  real  estate. 

If  a  third  person,  nnaothorised,  accept  a  sale  for  the  vendee,  his  sobseqaent  ratification 
will  have  a  retroactive  effect 

APPEAL  from  the  court  of  the  first  district. 

The  plaintiff  and  appellee  demanded,  as  purchaser,  under  Samuel 
Corp,  a  certain  lot  of  ground,  situated  in  the  suburb  St.  Mary, 
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adjoining  the  city  of  New  Orleans,  which  was  attached  by  the 
defendants  and*appellants,  as  belonging  to  the  said  Corp. 

The  history  of  the  transactions,  which  took  place  between  the 
parties,  was  briefly  this. 

The  lot  in  question  was  purchased,  in  1803,  by  Samuel  Corp,  with 
the  funds  of  the  house  of  William  Rowlet  &  Co.  of  London,  of  which 
he  was  then  a  partner.  In  1806,  he  sold  it,  in  conjunction  with 
Rowlet,  to  Enoch  Durand  of  London,  for  a  sum  of  money,  in  which 
the  partnership  acknowledged  themselves  indebted  to  Durand.  The 
sale  was  first  made  by  indenture,  bearing  date  of  the  21st  of  July  of 
that  year, in  London,  where  the  parties  then  were:  and  subsequently 
by  a  notarial  bill  of  sale,  executed  in  December  of  the  same  year,  in 
New  Orleans,  where  Corp  was  represented  by  his  attorney  in  fact, 
George  Pollock,  and  Enoch  Durand  by  Thomas  Elms,  acting  volun- 
tarily, in  his  behalf.  On  the  25th  of  August,  1811,  Durand  conveyed 
the  property  to  the  present  plaintiff,  by  a  deed  of  lease  and  release, 
which  was  recorded  in  New  Orleans,  on  the  11th  of  March  following, 
at  the  request  of  the  plaintiff. 

There  was  judgment  for  the  plaintiff  and  the  defendants  appealed. 

Derbignt,  J.,  delivered  the  opinion  of  the  court 

Against  the  validity  of  these  alienations  a  variety  of  objections 
have  been  raised. 

The  first  in  order  is  that  the  sale,  by  Corp  to  Durand,  had  not  been 
completed  and  the  property  not  yet  transferred,  when  the  appellants 
seized  the  lot  as  the  property  of  Corp. 

The  next  is,  that  supposing  the 'sale  to  have  been  complete,  in 
point  of  form,  it  is  void;  1,  as  covering  an  usurious  contract  of  loan; 
2,  as  intended  to  defraud  the  vendor's  creditors. 

The  last  is,  that  should  the  sale  be  decreed  valid,  in  form  and 
substance,  the  plaintiff  ought  not  to  have  possession  of  the  premises^ 
because  the  property  is  held  under  a  lease. 

I.  The  first,  and  by  far  the  most  important,  objection  presents  the 
following  difficulty.  The  contract  of  sale,  entered  into  at  London, 
between  Corp  and  Durand,  being  for  real  estate  situated  in  this 
country,  could  not  affect  the  rights  of  third  persons  here,  unless 
recorded  in  some  notary's  oflBce,  as  required  by  our  laws. — Until  then, 
it  must  have  been  considered  as  having  no  more  force,  in  this  state, 
than  a  private  bill  of  sale.  The  instrument,  executed  in  London, 
was  never  recorded  here,  and  therefore  never  required  any  binding 
force  against  the  citizen  of  this  state.  One  of  the  contracting  parties, 
however,  wishing  to  remove  any  difficulty,  which  might  occur  on 
that  account,  caused  another  instrument  of  sale  of  the  premises  to 
be  executed  in  this  country.  But,  that  sale  is  objected  to  as  incom- 
plete, because  the  purchaser  who  was  represented  therein  solely  by  a 
person,  who  volunteered  his  services  on  that  occasion,  did  not  ratify 
and  approve  the  acceptance  made  in  his  name,  until  the  vendor  had 
become  insolvent,  and  also  because  he  never  was  put  in  possession. 

Before  we  examine  what  must  have  been  the  effect  of  this  second 


APRIL  TERM,  1817.  321 

[Fleekncr  v.  6rieve*s  Syndics  et  ah] 

bill  of  sale,  we  must  refer  back  the  first,  and  see  what  was  the  situ- 
ation of  the  parties.  An  act,  which  we  shall  consider  as  a  private 
one,  had  been  passed  between  them,  by  which  the  property  had  been 
conveyed  to  Durand.  He  had  accepted  it  and  was  bound.  The 
contract,  as  between  vendor  and  vendee,  was  complete:  but,  in  order 
to  make  it  binding  on  other  persons,  something  more  was  necessary. 
The  instrument  was  to  be  recorded,  or  some  public  act  was  to  be 
passed  here.  Now,  such  a  public  act  has  been  passed,  by  which  the 
public  has  been  notified  that  Corp  divested  himself  of  the  property  in 
question  and  transferred  it  to  Enoch  Durand,  of  London,  in  whose 
name  Thomas  Elmes  accepted  the  conveyance.  The  instrument  is 
undoubtedly  such  as  ought  to  have  effect  against  third  persons,  and 
though  Durand  might  (which  we  doubt)  have  a  right  to  decline 
ratifying  it,  yet  from  the  moment  it  was  passed,  third  persons  were 
bound  by  it,  in  the  case  of  Durand's  subsequent  ratification. 

But,  it  is  said  that  Durand  never  had  possession  of  the  premises, 
under  that  act.  It  is  law  that  the  delivery  of  the  title  is  sufficient  to 
transfer  the  possession  of  real  property.  Part.  3,  30,  8.  Cur,  Phil. 
Venta^  n.  51.  In  a  country,  in  which  the  original  title  remains 
deposited  in  the  office  of  a  notary,  such  a  delivery  must  be  consid- 
ered as  made,  when  the  deed  of  transfer  is  there  lodged.  Then,  if 
Durand,  in  person  or  by  attorney,  had  signed  the  instrument  made 
out,  there  would  be  no  question  as  to  the  delivery  of  possession  having 
followed,  or  rather  accompanied,  the  deed.  Does  it  make  any  differ- 
ence that  instead  of  an  authorised  attorney,  a  voluntary  agent  accept- 
ed the  transfer  in  his  name?  We  think  not.  The  right,  accrued  to 
Durand  by  that  acceptance,  was  certainly  the  same,  whatever  might 
be  his  subsequent  determination. 

11.  But  admitting  the  sale  to  be  complete  in  point  of  form,  it  is  said 
to  be  void;  1,  as  covering  a  usurious  loan;  2,  as  intended  to  defraud 
the  vendor's  creditors. 

On  the  first  ground,  however,  supposing  that  the  appellants  have  a 
right  to  set  up  such  a  plea,  nothing  can  be  shown  that  com  induce  us 
to  view  the  transaction  in  that  light.  Mere  conjectures  and  inferences 
are  not  sufficient  to  shake  a  contract  apparently  valid:  neither  have 
we  heard  in  support  of  the  second  objection,  any  sufficient  reason  to 
make  us  consider  the  contract  as  fraudulent.  It  does  not  appear  that 
when  the  sale  took  place,  there  were  any  creditors  that  could  be 
defrauded  by  it.  For  several  years  after,  the  vendor  remained  in 
affluent  circumstances,  and  if  any  reverse  of  fortune  has  befallen  him 
since,  the  creditors,  who  lose  thereby,  have  no  right  to  complain  of 
the  alienation.  The  appellants  particularly,  as  representing  a  creditor, 
who  was  the  vendor's  agent  in  this  country,  and  as  such  well 
informed  of  his  business,  and  who  became  his  creditor  since  the  sale 
in  question,  are  in  a  still  more  unfavorable  situation  to  set  up  such  a 
claim. 

The  title  to  this  property  being  now  fixed  in  Durand,  and  nothing 
having  been  shown,  which  can  invalidate  the  sale  by  him  made  to 
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the  plaintiff,  there  seems  to  remain  nothing  to  do,  but  to  decree 
possession. 

But  a  difficulty  of  a  singular  nature  is  finally  set  up  by  the  appel- 
lants. They  pretend  to  remain  in  possession  under  Durand,  by  virtue 
of  the  lease  which  the  plaintiff  has  alleged  against  Samuel  Corp. 
In  order  to  avail  themselves  of  such  a  title,  it  was  expected  that  they 
should  at  least  attempt  to  show,  how  that  lease  passed  to  them.  So 
far  however  from  that  being  the  case,  the  question  is  not  even  at 
issue  between  the  present  parties:  the  character  of  the  appellants 
being  that  of  creditors,  who  have  seized  the  premises  as  thepraptriy 
of  Corp,  and  who,  in  their  answer  in  this  suit,  deny  that  Enoch 
Durand  or  the  plaintiff  had  any  title  to  them. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
district  court  be  affinned,  with  costs. 
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Deglane  v.  His  Creditors.     IV.  697. 

If  a  debtor  does  not  make  a  cession  of  his  goods,  at  the  meeting  of  his  creditors,  the 

order  for  staying  proceedings  may  be  rescinded. 

APPEAL  from  the  court  of  the  first  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decision  of  the  court  below,  whereby 
the  usual  order,  in  cases  of  the  surrender  of  property,  by  an  insolvent 
debtor,  for  staying  proceedings  against  the  applicant,  was  rescinded 
and  set  aside:  whereon  he  appealed. 

It  appears  from  the  record  and  statement  of  facts,  agreed  upon  by 
the  counsel  of  the  parties,  that  the  appellant  filed  his  petition,  in  the 
ordinary  form,  praying  for  a  meeting  of  his  creditors,  but  that  on 
account  of  some  real  or  supposed  irregularity  in  the  proceedings,  at 
the  time  appointed  for  the  meeting,  no  surrender  was  made  by  the 
debtor.  Sometime  after,  a  supplemental  petition  was  filed  by  him, 
praying  for  another  meeting  of  his  creditors,  within  the  usual  delay, 
at  which  he  did  not  attend,  either  in  person  or  by  attorney;  and  no 
cession  of  goods  was  tendered  before  the  notary. 

Under  these  circumstances  of  the  case  the  correctness  of  the 
decision  of  the  district  court  cannot  be  doubted.  Although  creditors 
cannot  refuse  a  surifender,  made  according  to  the  forms  of  law,  unless 
in  case  of  fraud  on  the  part  of  the  debtor,  yet,  the  rule  can  only  apply 
in  cases  where  a  cession  of  goods  has  been  regularly  tendered  to 
Vol.  L— 28 
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them,  after  they  have  been  called  together,  at  the  instance  of  the 
debtor. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Duncan  J  for  the  plaintiflF. 

Porter  J  for  the  defendants. 


Girod  V.  Mayor,  &c.     IV.  698. 

Although  the  mayor's  salary  may  not  be  reduced,  during  the  service  of  the  incumbent, 
be  may  agree  to  receive  less,  or  that  a  part  of  it  may  be  applied  toother  purposes,  and  his 
receipt  for  a  less  sum  for  bis  salary  will  bind  him. 

APPEAL  from  the  court  of  the  first  district. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  three  thousand  dollars  for  the  balance  of  a 
year's  salary,  as  mayor  of  the  city  of  New  Orleans.  He  obtained 
judgment  and  the  defendants  appealed. 

The  facts,  disclosed  by  the  record,  are  these: 

The  plaintiff  having  been  elected  mayor  on  the  5th  of  October 
1812,  took  the  oaths  of  office,  and  his  salary  was  fixed  at  four  thou- 
sand dollars  a  year.  He  addressed  the  city  council,  expressing  his 
intention  to  deal  with  others,  as  liberally  as  he  was  dealt  with — desir- 
ing that  one  half  of  his  salary  might  be  applied  to  the  payment  of  the 
mayor's  clerk,  and  one  thousand  dollars  of  the  balance  to  that  of 
two  additional  commissaries  of  police,  who  were  accordingly  ap- 
pointed. 

On  the  5th  of  October,  1814,  he  was  re-elected:  nothing  was  said 
as  to  the  continuance  of  the  allowance  of  the  clerk  and  commissaries 
of  police:  but  an  ordinance  was  passed  by  the  city  council  reducing 
the  mayor's  salary  to  one  thousand  dollars  a  year.  It  did  not 
acquire  any  apparent  legal  effect  by  the  signature  of  the  mayor 
or  otherwise,  but  the  allowances  to  the  clerk  and  commissaries  of 
police  were  continued. 

On  the  5th  of  April,  1815,  the  plaintiff  received  from  the  city  trea- 
surer five  hundred  dollars,  which  he  expressed  to  be,  for  the  two 
quarters  salary y  ending  on  that  day. 
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On  the  5th  of  July,  two  hundred  and  fifty  dollars  were  paid  him, 
and  he  stated  them  to  he /or  the  quarter  ending  on  that  day. 

On  the  5th  of  September  he  received  two  hundred  and  fifty  dol- 
lars, which  he  stated  to  be  /or  the  quarter^  to  end  on  the  5th  o/ 
October^  then  following. 

On  or  before  that  day  he  resigned  his  office. 

The  plaintiflfs  counsel  contends  that  the  ordinance  of  the  city 
council  would  not  have  been  valid,  even  with  the  mayor's  signature 
— ^  the  act  of  the  general  assembly,  for  the  amendment  of  the  act 
of  incorporation  of  the  city,  forbids  the  reduction  of  the  mayor's 
salary  during  the  period  of  service  of  the  incumbent,  1812,  6,  s, 
7. — that  the  plaintiff  had,  to  the  salary  of  four  thousand  dollars, 
an  undoubted  right,  which  was  not  affected  by  the  allowance,  made 
by  the  city  council  to  the  mayor's  clerk  or  commissaries:  which 
during  the  last  year  of  his  mayoralty,  the  period  for  which  the  ba- 
lance of  salary  is  claimed,  was  made  without  any  authorization  on 
his  part — that  the  proposition  which  he  made,  on  that  score,  on  his 
first  election  would  not  have  been  binding  on  any  of  their  citizens 
elected  in  his  place,  and  therefore  cannot  bind  him  on  his  re-election 
— that  the  one  thousand  dollars,  which  he  received,  can  only  reduce 
his  salary  pro  tanto. 

The  defendants'  coimsel  cannot  insist  on  the  validity  of  the  ordi- 
nance: they  would  do  it  in  vain,  if  it  was  clothed  with  the  mayor^s 
approbation — but  they  contend  that  although  the  salary  of  an  in- 
cumbent mayor  cannot  be  reduced,  nothing  compels  him  to  receive 
the  whole  or  even  any  part  of  it:  nothing  prevents  him  to  give  a 
receipt  for  it,  even  without  receiving  one  single  cent — or  to  release  it 
— that  the  release  may  be  express,  by  a  positive  act,  or  implied^  re- 
sulting from  any  act  evidencing  his  intention  to  abandon  it  wholly 
or  partially — that,  in  the  present  case,  pars  pro  toto  was  received, 
as  in  the  opinion  of  the  counsel  clearly  appears  from  the  plaintiff's 
receipts.  Farther,  that  although  the  plaintiff,  on  his  re-election,  was 
not  bound  to  consent  to  the  continuance  of  the  allowances  to  *  the 
clerk  of  the  mayor  and  to  the  two  commissaries  of  police,  out  of  his 
salary:  yet  his  silence  either  evidences  his  consent  or  is  a  suppressio 
veri;  a  fraud  on  the  defendant^:  since  it  induced  them  to  continue 
two  officers  taken  in  the  employ  of  the  city,  at  the  instance  of  the 
plaintiff,  on  his  assurance  that  their  services,  tending  principally  to 
his  ease  and  convenience,  would  occasion  no  expense  to  its  coffers. 

The  plaintiff's  counsel  reply  that  a  receipt  of  a  part  for  the  whole, 
being  a  donation,  must  be  fully  proved,  and  cannot  be  assumed  on 
a  mere  presumption. 

The  court  cannot  assent  to  this  last  proposition.  The  maxim  is 
nemo  /aciie  presumitur  donare.  **  The  abandonment,  remise,  of 
a  debt,''  says  Pothier,  "  may  be  made  by  a  tacit  agreement,  resulting 
from  certain  facts,  which  cause  it  to  be  presumed,^*  2  TraitS  des 
Obi,  n.  572.  He  gives  us  an  instance  of  such  presumption,  drawn 
from  the  law  Procula. 
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Procola  had, received  a  large  suni  of  money  to  be  handed  to  her 
brother.  After  his  death,  she  pleaded  that  be  had  abandoned  the 
debt  to  her.  There  was  no  other  evidence  of  the  abandonment, 
except  that  which  resulted  from  three  circumstances,  which  Papinian 
held  to  suffice:  consanguinitaSy  ra Hones  saspius  puiaiaB^  diuiumi" 
ta9  temporis;  consanguinity,  accounts  often  settled  and  length  of 
time. 

This  court  being  of  opinion  that  the  defendants  may  show,  by 
presumptive  evidence,  that  the  plaintiff  reduced  his  claim  to  the  sum 
of  one  thousand  dollars,  which  he  received  in  discharge  of  his  salary, 
the  decision  of  the  case  now  rests  on  the  simple  question  of  fact,  viz: 
do  the  facts  in  the  case  sufficiently  prove  this  sum  of  one  thousand 
dollars  to  be  a  pars  pro  toto,  which  (with  the  allowance  of  two 
thousand  dollars  to  the  clerk  and  commissaries)  was  by  him  received 
in  full  of  his  salary  during  the  last  year  of  his  mayoralty?  If  this 
question  be  solved  in  the  affirmative,  the  surplus  was  abandoned 
and  the  defendants  may  repel  his  claim  thereto  by  the  exception  in 
the  C.  2,  s.  \iff.  depart.  Videtur  inter  nos  convenisse  nepeteres. 
Then  was  the  relation  of  debtors  and  creditor  dissolved,  and  no  alter- 
ation of  the  plaintiff's  mind  can  cause  it  to  revive. 

Taking  the  three  circumstances,  stated  in  the  law  Procula^  as  afford- 
ing a  sufficient  presumption  of  an  abandonment — let  us  examine 
whether  those  relied  upon  by  the  defendants  are  less  weighty. 

I.  Consanguinity.  Here  this  circumstance  (one  of  the  parties 
being  an  artificial  person)  cannot  exist.  But  a  relation  between  them 
occurs,  which  the  Roman  law  considered,  in  this  point  of  view,  as 
equipollent  to  consanguinity.  The  Romans,  says  Pothier,  considered 
pollicitation  as  obligatory,  when  made  by  a  citizen  to  his  city,  when 
he  had  a  just  cause,  ;9t//a  in  consideration  of  some  municipal  magis- 
tracy given  him  ob  honorem,  or  when  he  had  begun  to  put  it  into 
execution.     L.  1,  s.  1,  and  2yff.  de  Pollicit.  Tr.  des  Ob.  n.  4. 

II.  Accounts  often  settled.  Thrice  did  the  plaintiff  make  his 
denland  on  the  coffers  of  the  city  expressly  stating  it,  without  any 
notice  of  what  is  now  contended  by  the  plaintiff's  counsel. 

On  the  5th  of  April,  1815,  two  quarters  of  the  plaintiff's  salary 
were  due,  amounting  according  to  the  present  calculation  of  his 
counsel,  to  two  thousand  dollars.  If,  as  the  opposite  counsel  sug- 
gest, the  plaintiff  had  yielded  his  assent  to  the  wishes  of  the  city 
council  (that  he  should  receive  his  salary  at  the  rate  of  1000  dollars 
a  year,)  conveyed  in  the  ordinance  which  passed  that  body,  five 
hundred  dollars  only  were  due:  this  last  sum  did  he  receive,  and  his 
receipt  states  it  to  be  for  his  salary  during  the  six  months  ending  on 
that  day.  Nothing  was  said  as  to  the  one  thousand  five  hundred 
dollars,  which  on  that  day  were  due  him,  if  he  meant  not  to  yield 
his  assent  to  the  reduction.  If  his  mind  had  not  been  made  up  on 
the  subject,  if  he  meant  to  retain  the  right  of  insisting  on  something 
more,  would  not  the  receipt  have  been  on  account  of ^  ox  inpayment 
of  apart  of  my  salary  y  8fcJ 
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On  the  5th  of  July,  when,  according  to  one  hypothesis,  two  thou- 
sand five  hundred  dollars  were  due  him,  and  according  to  the  other 
two  hundred  and  fifty  dollars  only,  the  other  sum  is  received  and 
expressed  to  be  for  the  mayor's  salary  for  the  quarter  ending  on 
that  day.  The  two  sams  now  received  made  that  of  seven  hun- 
dred and  fifty  dollars.  According  to  the  plaintiflPs  counsel,  two 
hundred  and  fifty  dollars  were  still  due  on  the  first  quarter,  receipts 
were  in  the  treasury  for  the  first  two  quarters  and  the  plaintiff  now 
signed  a  receipt  for  the  third;  while  it  is  held  that  the  fourth  part 
of  the  first  quarter's  salary  and  the  whole  of  the  second  and  third 
were  yet  due. 

On  the  5th  of  September,  two  hundred  and  fifty  dollars  were  re- 
ceived by  the  plaintiff:  this  sum  added  to  the  two  others  made  one 
thousand,  the  amount  of  the  first  quarter's  salary,  reckoning  as  his 
counsel  now  does.  Receipts,  it  has  been  observed,  were  signed  for 
the  first,  second  and  third  quarters.  The  last  quarter  had  not  become 
payable,  yet  the  receipt  purports  that  this  sum  of  two  hundred  and 
fifty  dollars  is  for  the  quarter,  which  is  to  end  on  the  5th  of  October 
foltowing.  This  was  avowedly  a  payment  in  anticipation,  an  indul- 
gence which  the  plaintiff's  convenience  required.  Yet  where  was 
the  need  of  it,  if  (as  his  counsel  suggests  it)  the  officer  did  not  con- 
sider the  preceding  receipts,  tn/t///  for  his  salary,  as  barring  him  from 
any  claim  on  the  part  of  the  salary  thus  abandoned. 

Is  it  common,  does  it  generally  happen  that  an  officer  who  receives 
only  one  quarter  of  his  salary,  gives  receipts  for  the  first  three  quarters 
of  the  year  and  for  the  last  in  advance?  It  is  impossible  to  answer 
that  question  in  the  affirmative.  The  conclusion  appears  to  us  irre- 
sistible that  the  last  sum  of  250  dollars,  paid  to  the  plaintiff  in  August, 
was  not  received  in  part  payment  of  his  salary  during  any  of  the  pre- 
ceding quarters:  but  that  it  was,  as  he  expressed  it,  for  the  last  quarter 
not  yet  expired,  and  in  anticipation.  The  treasurer  would  have  been 
starUed  at  the  proposition  of  making  a  payment,  out  of  the  course  of 
business,  in  anticipation  of  the  last  quarter's  salary  of  an  officer,  not 
fully  paid  for  the  first,  and  who  had  already  signed  receipts  for  the 
first,  second  and  third  quarters,  without  receiving  any  thing  for  the 
second  and  third. 

III.  In  the  case  cited  out  of  the  digest,  length  of  time  is  presented 
as  one  of  the  circtimstances,  inducing  the  presumption  of  the  aban- 
donment of  the  debt.  Diufurnitas  temporis. 

The  statement  of  facts  shows  that  soon  after  the  last  payment,  the 
plaintiff  resigned  his  office.  His  petition  is  the  first  evidence  of  any 
claim  on  his  part,  and  bears  date  of  the  13th  of  November  1816, 
thirteen  months  after.  This  length  of  time  does  not  perhaps  satisfy 
the  expression  diuturnitas  temporis  of  the  digest,  but  there  are 
other  circumstances  which  did  not  occur  in  the  case  cited,  where  no 
disposition  to  liberality  appeared,  except  that  resulting  from  consan- 
guinity. In  the  one  under  consideration,  the  plaintiff,  on  his  first 
coming  to  office,  alive  to  the  sense  of  gratitude  which  his  promotion 
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inspired,  (and  which  the  Roman  law  considered  as  so  reasonable  a 
ground  for  liberality,  that  it  rendered  a  pollicitation  arising  from  it 
obligatory,)  that  he  at  once  reduced  his  salary  to  one  half.  If  the 
penury  of  public  resources,  or  any  other  consideration,  induced  a 
belief  in  the  counsel  that  its  first  magistrates  would  at  their  suggestion 
reduce  his  expectations  still  more,  and  we  find  him  doing,  while  in 
office,  every  thing,  which  consistently  with  his  duty  he  could  do, 
evidencing  a  disposition  to  concur  in  their  wishes,  from  whence  is  a 
presumption  to  arise  that  his  former  liberality  had  yielded  to  the  de- 
termination of  concealing  his  designs  imder  ambiguous  expressions, 
in  his  receipts,  in  order  to  secure  to  himself  the  means,  one  year  after 
his  resignation,  to  draw  out  of  the  coffers  of  the  city,  a  sum  which  he 
induced  the  council  to  believe  it  was  his  intention  to  leave  there? 

We  think  that  the  plaintiff's  determination  to  accept  the  1000  dol- 
lars, he  received  during  the  last  year  of  his  mayoralty,  instead  of  the 
•4000  dollars,  to  which  he  was  entitled,  is  clearly  to  be  presumed.  It 
is  useless  to  examine  his  right  to  the  2000  dollars  paid  to  the  clerk 
and  commissaries  of  police. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  the  defendants,  with  costs  of  suit  in  both  courts. 

MazureaUy  for  the  plaintiff. 

MoreaUy  for  the  defendants. 


Ducournau  v.  Marigny.     IV.  708. 

DECIDED,  the  reservation  of  tin  pasage  de  treinta  pies,  para 
los  e/ectas  que  me  sean  convenientes  y  importanteSy  in  a  Spanish 
deedy  is  a  reservation  not  of  a  right  of  way,  but  of  the  soil  itself. 
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Delacroix  v.  Boisblanc.     IV.  715. 

A  tutor  by  aature,  removiojr  out  of  the  state,  retains  the  tutorship. 

APPEAL  from  the  court  of  probates  of  the  parish  of  New 
Orleans. 

Derbigny,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  and  appellee  being  about  permanently  to  remove 
from  this  state,  with  her  minor  children  and  the  best  part  of  her 
fortune,  an  application  was  made  by  the  plaintiff  and  appellant,  as 
under-tutor  of  those  children,  to  obtain  from  her  an  account  of  her 
administration,  and  to  cause  another  tutor  to  be  appointed  in  her 
stead,  as  provided  for  by  our  Civil  Code,  book  1st,  tit.  8,  chap.  1,  sect. 
9,  art.  Q9  and  70. 

The  account  has  been  rendered,  and  so  far  there  was  no  resistance 
on  her  part:  but  she  refused  to  surrender  the  tutorship  of  her  children, 
alleging  that  tutors  by  nature  are  not  subject  to  the  dispositions  of  the 
above  quoted  law. 

The  question,  if  it  be  one,  may  be  reduced  to  this:  dm  the  law  " 
appealed  to  by  the  applicant  embrace  cases  where  a  parent  leaving 
the  state  takes  his  children  along  with  him? — ^That  all  men  have  a 
right  to  expatriate,  at  least  when  by  such  removal  they  cause  no 
prejudice  to  the  community  of  which  they  were  members,  is  not 
questionable  in  a  free  country — that  a  natural  tutor  expatriating  has 
a  right  to  take  his  children  with  him  is  still  less  disputable.  How 
then  could  the  law,  providing  for  the  nomination  of  another  tutor,  be 
carried  into  effect  in  such  a  case?  A  tutor  is  appointed  principally 
over  the  person  of  the  minor;  but  here  the  minors  are  gone.  He  is 
to  take  care  of  them  in  the  manner  prescribed  by  our  laws:  but  they 
are  beyond  the  reach  of  those  laws. — It  is  clear  that  the  provision 
alluded  to  is  made  for  cases  where  the  tutor  alone  is  going  away,  or 
where  he  can  be  prevented  from  taking  his  ward  out  of  the  stale. 
This  would  take  place,  we  presume,  where  any  other  tutor  than  a 
parent  would  be  about  absenting  himsel£  Such  a  tutor,  being  merely 
the  creature  of  the  law,  would  probably  not  be  at  liberty  to  carry  his 
ward  where  that  law  does  not  extend.  The  nomination  of  another 
tutor  is  then  obviously  necessary.  But,  when  the  ward  himself  is 
removed  where  oiu:  laws  can  no  longer  protect  him,  there  must  be  an 
end  to  the  interference  of  our  courts  in  his  behalf. 

The  same  reasoning  applies  to  the  curatorship  of  one  of  these 
minors:  his  absence  from  the  state  must  be  attended  with  the  saipe 
consequence. 
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We  are,  upon  the  whole,  of  opinion  that  this  case  is  not  within 
the  purview  of  the  law  referred  to.  But  as  the  present  application 
was  made  by  the  appellant  evidently  with  no  other  view  than  to 
promote  the  interest  of  the  minors,  we  think  he  ought  not  to  be 
burthened  with  the  costs. 

It  is  adjudged  and  decreed  that  the  appeal  be  dismissed,  and  that 
the  costs  be  paid  by  the  appellee  or  her  representative,  out  of  the 
funds  in  her  hands  belonging  to  her  minor  children. 

Seghersy  for  the  plaintiff. 

Paillettej  for  the  defendant. 


Fortier  v.  M'Donough.     IV.  718. 

Indmdoala  sammoned  to  work  on  the  leTce  ofadelinqaent  planter  are  to  be  paid  oat  of 
the  treasury  of  the  pariah  and  ha^e  no  action  against  him. 

« 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

The  petition  stated,  that  the  plaintiff  made  certain  works  on  the 
defendant's  levee,  who  having  been  notified  to  make  certain  repairs 
thereto,  in  conformity  with  the  regulations  of  the  police  jury,  neglect- 
ed and  refused  to  follow  the  directions  of  the  syndic,  in  the  delay 
prescribed  by  the  said  regulations,  whereby  the  plaintiff  became  enti- 
tled to  demand  of  the  defendant  372  dollars,  the  value  of  said  work. 
— For  this  he  had  obtained  judgment  in  the  parish  court,  and  the 
defendant  has  appealed. 

The  original  answer  denied  the  plaintiff's  right  to  an  action,  pleads 
the  general  issue  and  an  amended  one  set  forth  that  the  sum,  claimed 
by  the  plaintiff,  had  been  paid  him  out  of  the  treasury  of  the  parish. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  15th  article  of  the  regulations  of  the  police  jury  provides  that 
where  a  planter  shall  neglect  to  make  the  requisite  repairs  to  his 
levee,  on  notice  from  the  syndic,  that  officer  will  cause  them  to  be 
done  by  slaves,  put  in  requisition  by  the  officer  in  his  district,  whom 
the  judge  will  order  to  be  paid  out  of  the  parish  treasury,  on  the 
syndic's  detsdied  account,  and  will  condemn  the  delinquent  to  refund 
the  amount. 

.  The  defendant  contends  that  his  obligation  to  pay  for  the  work 
done,  does  not  arise  ex  contractu  but  has  for  its  origin  the  lawy  and 
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the  same  law  which  imposes  the  obligation  (if  any)  has  fixed  the 
particular  mode  in  which  he  is  to  become  liable:  not  on  the  claim  of 
the  owners  of  any  number  of  slaves  employed  by  the  syndics,  with- 
out any  knowledge  in  the  plaintiff  of  their  respective  rights,  which 
would  subject  him  to  a  multitude  of  vexatious  suits,  but  has  post- 
poned his  liability,  till  an  account  made  up  by  the  officer  who  super- 
intended the  labor,  shall  have  been  presented  to  the  investigation  of 
the  parish  judge  and  received  his  approbation,  and  protects  the  de- 
linquent till  after  his  refusal  to  pay^  which  implies  a  demand  by 
notice  of  a  specific  sum  for  the  whole  amount  due  for  the  work. 
This  regulation  of  the  police  jury  does  not  leave  to  the  owners  of 
the  slaves  put  in  requisition  by  the  syndic,  the  right  of  an  immediate 
and  distinct  suit  against  the  delinquent  planter.  It  appears  to  us  a 
very  convenient  regulation,  but  if  its  inconveniency  was  equally  ap- 
parent, we  would  answer  ita  scripta  est  lex.  It  is  true  the  situation 
of  the  parish  treasury  may  occasion  some  delay,  but  the  planters  who 
composed  the  police  jury  probably  considered  that  no  one  could  com- 
plain of  this,  as  if  the  circumstance  of  an  empty  treasury  bore  occa- 
sionally hard  on  a  number  of  owners  of  slaves,  called  out  on  a  sudden 
emergency,  the  disadvantage  is  not  equal  to  that  of  a  planter  har- 
assed, by  simultaneous  and  numerous  suits,  for  claims  the  correctness 
of  which  he  could  not  test  with  facility. 

It  is  true,  in  the  present  case,  the  work  was  performed  on  a  specific 
order  of  the  police  jury  called  ad  hoc  by  the  judge,  who  directed  pay- 
ment by  the  cubic  toise,  instead  of  the  work  by  the  day,  as  in  ordinary 
cases:  and  the  legality  of  the  call  and  subsequent  order  has  been 
questioned.  Admitting  the  legality  or  both,  as  no  mode  of  payment 
by  the  defendant  was  pointed  out,  he  certainly  had  the  benefit  of  any 
general  regulations  made  in  pari  materia^  not  expressly  or  neces- 
sarily repealed  by  the  latter. 

The  plaintiff  was  so  sensible  of  this,  that  we  find  he  finally  sought 
and  obtained  his  payment  in  the  legal  way. 

This  court  is  of  opinion  that  he  mistook,  and  the  parish  judge  erred 
in  sustaining  his  action:  the  judgment  is  therefore  avoided,  annulled 
and  reversed,  and  it  is  ordered,  adjudged  and  decreed  that  there  be 
judgment  for  the  defendant,  with  costs  of  suit  in  both  courts. 
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Bayon  v.  Tricou  d  al.     V.  1 

APPEAL  from  the  court  of  the  second  district. 
This  case  was  a  mere  question  of  facts. 


Ralston  v:  Pamar.     V.  3. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

IJeldj  that  a  factor  contracting  to  import  goods  for  another  can 
only  bind  that  other  to  the  extent  of  the  authority  given,  which,  if 
not  exactly  attended  to,  must  free  him  from  every  obligation  arising 
out  of  the  agreement.  Nor  ought  it  to  be  prejudicial  to  the  person, 
for  whom  the  goods  were  imported,  that  he  had  had  them  in  posses- 
sion so  far  as  was  necessary  for  the  purpose  of  entering  them  at  the 
custom-house  and  securing  the  duties,  for  this  act  was  beneficial  to 
all  interested  in  the  property. 
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Foster  et  al.  v.  Dupre.     V.  6. 

Interest  cannot  be  allowed  by  the  court  on  an  unliquidated  claim  for  any  period  anterior 

to  the  suit 
The  commission  of  a  tortious  act  is  no  evidence  of  a  promise  to  repair  tlio  injury  done  by 

yielding  damages. 

APPEAL  from  the  court  of  the  first  district. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  judgment  of  the  district  court  is  certainly  erroneous  in  the 
allowance  of  the  sum  of  896  dollars,  for  interest  during  eight  years, 
preceding  the  inception  of  the  suit  There  is  not  any  stipulation  for 
conventional  interest:  the  sum  claimed  is  an  unliquidated  one.  We 
are  at  a  loss  to  see  on  what  ground  any  interest  was  allowed  for  any 
period  antecedent  to  the  suit:  no  other  demand  of  the  money  claimed 
appearing  to  have  been  made.  For  this  reason,  the  judgment  must 
be,  and  is  annulled,  avoided  and  reversed. 

Proceeding  to  inquire  what  judgment  the  district  court  ought  to 
have  given,  we  find  the  action  brought  on  an  illegal  contract,  and  we 
seek  in  vain  for  any  agreement,  to  which  the  defendant  gave  any 
express  or  implied  assent. 

The  facts  are,  that  the  defendant  came  out  a  passenger  in  the 
plaintiffs'  ship  from  New  York — that  in  the  narrows  a  boat  approach- 
ed the  ship,  and  put  aboard  two  slaves,  the  defendant's  property, 
who  were  concealed  under  the  hatches,  so  long  as  the  ship  was  within 
the  reach  of  officers  of  the  customs,  both  in  New  York  and  in  the 
Mississippi — ^that  the  ship  was  seized  on  account  of  these  slaves,  and 
that  the  plaintiffs  incurred  the  expenses  stated  -in  their  account,  in 
order  to  procure  her  to  be  restored. 

The  case  is  that  of  a  tort  or  injury,  from  which  may  result  an  ob- 
ligation to  pay  damages:  but,  the  plaintiffs  have  chosen  to  turn  it 
into  a  promise  to  pay  certain  costs,  which  they  have  incurred,  and 
which  they  allege  were  paid  at  the  request  of  the  defendant.  Jf  he 
promised  to  pay  these  costs,  an  action  certainly  lies  on  his  promise. 
If  they  were  paid  for  him,  and  at  his  request,  an  action  equally  lies 
on  the  promise,  which  the  law  raises.  In  neither  cause  will  he  with 
success  contend  that  he  committed  no  tortious  act 

The  plaintiffs'  counsel  has  cited  a  tmmber  of  authorities  from  Eng- 
lish books,  tending  to  show  the  extension  given  to  the  action  for 
money  had  and  received.  But  they  are  all  cases  of  money  received 
by  the  defendant.  Neither  in  Great  Britain,  the  United  States,  nor 
in  any  country  in  which  the  distinction  between  actions  ground- 
ed on  contracts  is  known,  was  it  ever  successfully  alleged  that  the 
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commission  of  a  tortious  act  is  evidence  of  a  promise  to  repair  the 
injury  done,  by  yielding  damages. 

The  plaintiffs,  by  the  nature  of  their  action,  have  alleged  a  promise 
as  the  basis  of  their  claim. 

The  defendant  lias  put  this  promise  in  issue — there  is  not  any  evi- 
dence of  an  express  promise,  and  the  law  does  not  warrant  us  in 
declaring  that  there  is  an  implied  one.  It  is  true,  a  tort  is  set  forth 
in  evidence,  but  as  the  nature  of  the  pleadings  did  not  authorise  the 
defendant  to  defend  himself  against  this  charge — as  the  promise,  if 
really. made,  admitted  it,  or  waived  the  right  of  offering  any  thiAg  in 
opposition  to  the  charge,  we  cannot  consider  the  question  how  far  the 
plaintiffs  have  a  right  to  indenmification. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  judgment  be 
entered  for  the  defendant,  with  costs  of  suit  in  both  courts,  without 
any  prejudice  to  the  plaintiffs'  claim  for  damages,  if  any  they  liave. 

Ciarkj  for  the  plaintiffs. 

Farter,  for  the  defendant 


St.  Avid  V.  Weimprender.     V.  14.* 

Acts  of  the  legislature  are  not  in  force  immediately  after  they  receive  the  governor's 

signature,  but  after  promulgation. 

APPEAL  from  the  court  of  the  first  district. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  moved  the  court  of  the  first  district  to  dissolve  an  in- 
junction, which  the  defendant,  without  giving  any  security  had  ob- 
tained on  the  12th  of  February  last.  He  showed  that,  on  the  same 
day,  there  was  lodged  by  order  of  the  governor,  in  the  office  of  the 
clerk  of  that  court,  the  copy  of  a  law,  approved  on  the  20th  of 

*  See  Jewett  o.  Davis,  5  Mart.  N.  S.  432,  where  the  court  extended  the  principle  that 
the  promulgation  must  come  through  the  ezecutiye.  **Tho  mode  which  the  legislature 
seems  to  have  adopted,  is  first  to  publish  the  laws  in  a  newspaper,  and  then  let  some 
time  elapse  for  the  knowledge  of  them  to  spread  through  the  community  before  they  are 
officially  promulgated  and  made  binding  on  the  citizen.  Three  days  after  the  laws  arc 
sent  to  the  clerk  of  the  parish,  where  the  seat  of  government  is  held,  they  arc  considered 
in  force  there,  and  in  the  other  parishes,  one  day  for  every  foar  leagues  thereafter/* 
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January,  which  inhibits  the  grant  of  an  injunction,  without  taking 
security. 

The  defendant  resisted  the  dissolution,  showing  that  the  injunction 
could  well  be  granted,  without  taking  security,  as  acts  of  the  legisla- 
ture are  not  in  force  in  the  parish  of  Orleans,  in  which  the  court  of 
the  first  district  sits,  till  three  days  after  their  promulgation. 

The  court  below  overruled  the  objection,  considering  that  "  acts  of 
the  legislature  are  in  force,  in  the  parish  of  Orleans,  three  days  after 
the  approbation  of  the  governor,  and,  in  the  other  parishes,  a  certain 
number  of  days,  according  totiie  distance,  is  allowed,  before  the  law 
is  considered  as  promulgated  in  each  of  them.  This  seems  to  be  the 
only  act  of  the  governor  in  promulgating  the  laws.  The  act  of  trans- 
mitting copies  of  them  to  the  different  authorities  is  not  a  promnlga* 
tion  of  them  to  the  people:  but  merely  that  the  authorities  may  have 
the  earliest  possible  information  of  what  the  laws  are,  and  this  is  not 
the  act  of  the  governor.'' 

To  this  opinion  the  defendant  excepted  and  the  present  appeal  is 
taken  on  the  bill  of  exceptions. 

Before  the  Civil  Code,  the  precise  time,  on  which  the  laws  of  the 
state  were  to  begin  to  have  effect,  not  being  determined  by  any  posi- 
tive law,  it  was  holden  that  their  effect  began  as  soon  as  they  had 
received  the  governor's  signature.  The  Code  tells  us  that,  as  the  laws 
cannot  be  obligatory  without  being  known,  they  shall  be  promulga- 
ted by  the  governor.     Civil  Code  2,  art.  4. 

The  promulgation  here  spoken  of  is  a  means  of  making  the  laws 
known — the  subscription  of  the  governor's  name  to  an  act  goes  but 
a  very  little  way  towards  making  it  known.  Its  object  is  to  sanction 
it,  and  it  would  be  vain  to  order,  as  an  act  of  promulgation,  one  which 
was  indispensable  to  the  confection  of  the  law.  The  conclusion  is 
forcibly  impressed  on  the  mind,  that,  as  the  governor  is  directed  to 
promulgate,  and  the  law  cannot  be  obligatory  without  being  known, 
the  promulgation  must  be  a  means  of  making  public  what  has  been 
sanctioned  as  a  law.  It  would  have  been  absurd  to  have  said,  as  the 
laws  cannot  be  obligatory  without  being  known,  the  governor  shall 
sign  them,  while  the  ordinance  of  1787,  the  then  constitution  of  the 
country,  required  this  very  signature  for  the  existence  of  the  law. 

After  directing  the  promulgation,  we  are  to  expect  that  the  Code 
should  inform  us  of  the  mode  of  promulgating;  and  in  the  same 
article,  immediately  after  the  injunction  to  promulgate,  we  find  it  said 
that  the  laws  shall  be  directed  to  the  authorities,  in  the  form  and 
manner  which  is  or  may  be  prescribed,  to  insure  their  utmost  publi- 
city. This  was  to  be  effi  cted  by  sending  manuscript  or  printed  copies 
to  the  officers,  or  by  publication  through  the  newspapers — in  neither 
case  is  the  governor's  personal  agency  absolutely  required.  He  may 
direct  the  sending  or  publishing  the  copies,  and  the  Code  impose  no 
other  obligation  but  that  of  seeing  it  done.  If  the  legislature  ap- 
pointed a  printer  and  made  it  his  duty  to  print  and  send  copies,  or 
diiected  any  officer  to  transmit  the  laws,  the  governor  is  still  bound 
Vol.  L— 29 
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to  see  the  injunctiou  obeyed.  If,  without  his  act,  the  laws  be  promul- 
gated and  become  known,  the  execution  is  not  to  take  place  till  the 
directions  of  tne  Code  be  complied  with,  though  without  any  inter- 
ference on  his  part. 

To  interpret  the  Code,  so  as  to  render  the  signature  of  the  gover- 
nor a  sufficient  promulgation  would  be  to  adopt  the  cursed  exposition 
which  corrodes  the  viscera  of  the  text. 

With  regard  to  the  law  alluded  to  in  the  bill  of  exceptions,  we 
notice,  annexed  to  the  copy  sent  by  the  governor,  a  resolution  of  the 
legislature,  bearing  date  of  the  1st  of  February,  when  three  full 
days  had  passed  since  the  law  was  signed  by  the  governor,  (and 
when,  according  to  the  construction  of  the  district  court,  it  was  not 
only  promulgated  but  already  in  full  force  in  the  parish,)  requesting 
him  to  have  printed,  with  the  shortest  possible  delay,  1.50  copies  of  it, 
and  to  promulgate  the  same  by  forwarding  immediately  to  each  of 
the  clerks  a  copy  of  said  law. 

We  therefore  conclude  .that  the  district  court  erred,  in  considering 
the  law  as  in  force  in  the  parish  of  Orleans,  three  days  after  the  go- 
vernor's approval  of  it,  and  as  there  is  no  evidence  before  us  of  any 
other  promulgation,  than  the  transmission  of  the  copy  to  the  clerk 
of  the  court  on  the  12th  of  February,  eleven  days  after  the  resolution 
ordering  the  printing,  we  conclude  there  was  no  promulgation  be- 
fore that  day.  As  it  is  not  alleged,  we  cannot  presume  that  the  pro- 
mulgation was  made  on  that  day,  before  the  grant  of  the  injunction, 
in  which  case,  it  would  be  proper  to  consider  whether,  as  the  code 
requires  that  the  laws  should  be  executed  through  every  part  of  the 
territory  from  the  moment  the  promulgation  shall  be  known,  and  de- 
clares that  the  promulgation  shall  be  supposed  to  be  known  three 
days  after,  &c. — the  law  would  not  be  in  immediate  operation  at  the 
time  of  granting  the  injunction,  if  a  copy  was  before  that  time  in  the 
possession  of  the  court. 

It  is  ordered,  adjudged  and  decreed,  that  the  order  of  the  district 
court  dissolving  the  injunction,  be  annulled,  avoided,  and  reversed, 
and  that  the  court  be  directed  to  reinstate  it  and  grant  a  new  writ  of 
injunction,  if  needed,  and  proceed  in  the  cause  as  if  the  injunction 
had  not  been  dissolved:  and  it  is  further  ordered  that  the  plaintiff  and 
appellee  pay  costs  in  this  court. 

DeaboiSy  for  the  plaintiff. 

Duncarif  for  the  defendant 
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Petit  r.  Gillet.     V.  19. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Held,  that  it  comes  within  the  legal  discretion  of  a  court,  before 
which  a  suit  is  pending,  to  permit  the  plaintiff  to  discontinue  even 
after  entering  on  the  trial:  and  a  discontinuance,  whether  before  or 
after  trial,  leaves  to  the  party  the  right  of  supporting  a  new  suit  for 
the  same  cause  of  action. 
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EASTERN  DISTRICT,  JULY  TERM,  1817, 


Ramsey  v.  Stevenson.     V.  23. 

If  a  debtor  in  another  state  ezecutea  an  aBsignment  of  all  hia  estate  to  trustees,  for  the 
benefit  of  his  creditors,  any  part  of  it  found  in  Louisiana,  may  be  attached  before  the 
trustees  obtain  the  possession  of  it* 

APPEAL  from  the  court  of  the  first  district 

On  the- 3d  of  October,  1816,  Stevenson,  being  in  embarrassed  cir- 
cumstances, assigned  over  all  his  estate  to  M'Culloch  and  Holmes, 
his  trustees,  for  the  benefit  of  all  his  creditors.  The  parties  are  all 
citizens  and  residents  of  the  state  of  Maryland,  where  the  assignment 
was  executed.  This  instrument  is  made  according  to  the  forms  in 
use  in  that  state,  mentioning  particularly  a  large  amount  of  property, 
worth  probably  half  a  million  of  dollars,  and  generally,  all  the 
estate,  real  and  personal,  of  the  assignor.  After  this  assignment 
had  been  made,  Ramsey,  one  of  the  creditors,  sent  here,  and 
attached  goods  belonging  to  the  estate,  to  the  amount  of  his  debt, 
(which  is  admitted  to  be  due)  in  the  hands  of  the  garnishee. 

The  assignees  in  the  district  court  below,  interposed  their  claim, 
as  possessed  of  the  property  under  the  assignment,  and  pleaded  it  in 
bar  of  this  attachment;  but  the  court  declared  the  assignment  void 
— that  it  did  not  vest  the  property  assigned  in  the  assignee,  and  gave 
judgment  for  the  attaching  creditor. 

From  this  decision  the  present  plaintiff  appealed  to  this  court. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

On  the  part  of  the  assignees,  it  is  contended,  that  the  deed  of 

*  See  Norris  v.  Mumford,  4  Mart  20,  and  the  coses  there  cited. 


JULY  TERM,  1817.  339 

[Ramsey  v.  Stevenson.] 

assignment  is  good  and  valid,  according  to  the  laws  of  Maryland, 
under  which  it  was  executed,  and  the  contract  was  made,  and  it 
ought  to  be  enforced  by  the  court  of  this  state.  To  this  end,  they 
liken  it  to  an  assignment,  made  under  the  bankrupt  laws  of  England, 
and  cite  adjudged  cases  from  the  courts  of  justice  of  that  country, 
showing  how  strictly  and  extensively  they  are  carried  into  effect. 

Were  it  necessary  to  a  proper  decision  of  this  case,  we  are  of 
opinion  that  it  would  not  be  diflBcult  to  show  such  a  difference 
between  assignments,  made  at  the  mere  will  and  pleasure  of  debtors, 
in  which  they  attempt  to  lay  down  rules  for  the  payment  of  their 
debts,  and  the  distribution  of  their  estates,.and  those  which  are  fairly 
executed  under  a  commission  of  bankruptcy,  as  would  require  the 
application  of  principles  almost  totally  different  in  different  cases. 

In  assignments  under  a  commission  of  bankruptcy,  great  pains 
are  taken  to  discover  and  collect  all  the  debtor's  property.  The 
assignees  are  chosen  by  the  mass  of  his  creditors,  and  the  effect  of 
the  assignment  is  fixed  by  law.  The  proceeds  of  the  estate  are  to  be 
paid  and  distributed  according  to  established  and  known  rules.  But 
in  voluntary  assignments  by  debtors,  they  choose  their  own  trustees, 
determine  the  manner  in  which  their  debts  are  to  be  paid,  and  too 
often  attempt  to  give  illegal  and  unjust  preferences. 

These  points  we  deem  it  useless  now  to  discuss;  and  it  is  believed 
that  our  decision  must  be  directed  by  the  principles  of  law  recognised 
in  the  case  of  Dumford  v.  Brooks's  Syndics,  3  Martin^  222,  269. 

The  instrument  by  which  the  debtor  undertakes  to  transfer  his 
property  to  the  trustees,  must  be  considered  as  a  contract  between 
him  and  the  persons  entrusted  with  the  execution  of  his  intentions, 
in  regard  to  the  payment  of  his  debts  and  the  distribution  of  his 
estate.  If  his  conduct  has  been  fair,  and  his  intention  honest  in  this 
transaction,  (which  we  do  not  undertake  to  decide,)  perhaps  they 
have  a  right  to  hold  the  property,  as  far  as  it  has  been  actually 
delivered  to  them,  until  they  shall  have  fully  executed  the  trust 
reposed  in  them,  and  creditors  who  may  have  assented  to  the  terms 
of  the  cession  would  probably  be  bound  by  it.  But  the  assignment 
can  certainly  have  no  greater  effect,  in  relation  to  creditors  not  parties 
thereto,  than  a  sale  to  a  bona  fide  purchaser,  which,  unless  accom- 
panied by  delivery,  does  not  fully  divest  the  seller  of  his  property, 
and  leaves  it  subject  to  be  seized  by  his  creditors,  according  to  the 
principles  laid  down  in  the  above  case. 

The  parties  to  the  deed  of  assignment  appear  to  have  been  aware 
of  the  impossibility  of  transferring  by  it,  a  complete  dominion  over 
such  things  as  choses  in  action^  according  to  the  common  law  of 
England;  for  we  find  in  it  a  power  granted  to  them  to  use  the 
assignor's  name,  if  necessary. 

Upon  the  whole,  we  are  of  opinion,  that  the  property  attached, 
not  having  been  delivered  to  the  trustees,  has  been  regularly  sub- 
jected to  the  payment  of  the  debt  of  the  attaching  creditor. 

29* 
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It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs.  See  Norris  v.  Mumford, 
4  Martin^  20. 

Stannard  and  Dick^  for  assignees. 

Duncariy  for  attaching  creditor. 


W.  and  L.  Crommelin  v.  Their  Creditors.     V.  78. 

APPEAL  from  the  court  of  the  first  district. 

In  this  case,  the  creditors  having  refused  the  cession  of  the  debtor's 
goods  on  allegation  of  fraud,  and  the  court  having,  on  a  rule  taken 
by  insolvents,  appointed  the  sheriflF  for  syndic,  and  ordered  that  the 
debtors  make  an  assignment  of  their  property  to  the  sheriff,  as 
trustee,  for  their  creditors,  the  debtor  applied  for  his  discharge:  the 
court  below  refused  it.  The  Supreme  Court  held  that  the  appoint^ 
ment  of  the  sheriff,  pending  the  charge  of  fraud,  was  merely  a  con- 
servatory act;  that  the  assignment  ordered  was  an  act  unknown  to 
our  laws  and  merely  void,  but  that  the  insolvent  was  not  entitled  to 
his  discharge. 


Dubreuil  v.  Dubreuil.     V.  81. 

APPEAL  from  the  court  of  the  first  district. 

Appeal  dismissed  because  no  security  for  costs  was  given,  and  the 
statement  of  facts  was  not  signed  by  both  parties,  or  persons  autho- 
rised by  them. 


JULY  TERM,  1817.  341 


Murphy's  Heirs  v.  Murphy.     V.  83. 

Where  a  marria^  was  contracted  in  Hispaniola,  and  the  contract  of  marriage  stipolated 
that  there  should  be  a  community  of  acquests  and  gains,  to  be  regulated  by  the  custom 
of  PariR,  whithersoever  the  parties  might  remove,  and  the  married  pair  removed  to 
Charleston,  South  Carolina,  where  the  wife  died,  leaving  infant  children:  Held^  that  the 
community  did  not  continue  between  the  husband  and  the  children. 

APPEAL  from  the  court  of  probates  of  the  parish  of  Orleans. 

Derbignt,  J.  delivered  the  opinion  of  the  court. 

The  plaintiffs  and  appellants  are  the  legitimate  children  of  the  late 
Don  Diego  Murphy,  consul  of  Spain  at  New  Orleans,  and  of  Mary 
Creagh,  his  first  wife,  between  whom  there  existed  a  community  of 
goods.  They  pretend  that,  no  steps  having  been  taken  since  the 
death  of  their  mother  to  cause  that  community  to  cease,  it  has  con- 
tinued between  them,  their  father  and  the  defendant  his  second  wife; 
and  that  the  estate  left  at  the  death  of  their  father  ought  to  be  divided 
accordingly.  ■ 

The  material  facts  in  the  case  are  these.  In  the  year  1789,  Don 
Diego  Murphy,  being  then  at  Cape  Francois,  in  the  island  of  His- 
paniola,  married  the  mother  of  the  appellants,  Mary  Creagh.  The  con- 
tract of  marriage  stipulates  a  community  of  the  acquests  and  gains 
between  the  parties,  to  be  regulated  by  the  custom  of  Paris,  even 
though  they  should  afterwards  reside  in  countries  where  different 
laws  should  prevail.  Some  years  after,  they  came  to  live  at  Charles* 
ton  in  South  Carolina,  where  Mary  Creagh  died,  leaving  three  infant 
children,  the  present  appellants.  Don  Diego  Murphy  afterwards 
married  Louise  Peyre,  the  present  defendant.  In  their  contract  of 
marriage  a  community  of  goods  is  also  stipulated,  and  a  clause  is 
introduced,  whereby  Don  Diego  Murphy  binds  himself  to  fulfil  the 
necessary  formalities  to  put  an  end  to  the  community,  which  h6 
acknowledges  has  continued  to  subsist  between  him  and  his  children 
of  the  first  marriage.  It  appears  by  oral  testimony  that,  shortly 
after  this  second  contract  had  been  celebrated,  he  caused  ah  invent- 
ory of  his  estate  to  be  made,  the  legality  of  which  is  disputed. 

The  first  and  most  important  question  which  presents  itself  here 
is,  whether  the  community  which  existed  between  Don  Diego  Mur- 

eiy  and  his  first  wife  did  really  continue  after  her  death  between 
m  and  his  children. 

The  better  to  understand  the  principle  on  which  turns  the  decision 
of  this  point,  we  shall  first  consider  what  would  have  been  the  situa- 
tion of  Don  Diego  Murphy  and  his  first  wife^  if  they  had  married 
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without  any  contract.  It  has  already  been  made  a  question  in  this 
court  in  the  case  of  Gale  v.  Davis's  Heirs,  4  Marling  645,  whether 
the  law  of  the  place  where  a  marriage  is  celebrated  is  to  follow  the 
married  couple  wherever  they  go,  and  to  regulate  their  respective 
interest  every  where;  and  it  was  decided  upon  the  authorities  there 
cited,  that  "when  a  married  couple  emigrate  from  the  country 
where  their  marriage  took  place,  into  another,  the  laws  of  which  are 
different,  the  property  which  they  acquire  in  the  place  where  they 
have  moved  is  governed  by  the  laws  of  that  place.*'  Hence,  i^  Don 
Diego  Murphy  and  his  first  wife  had  married,  without  contract,  at 
Cape  Francois,  and  afterwards  transferred  their  domicil  to  Charleston, 
we  would  have  no  hesitation  to  say,  that  the  community  would  have 
ceased  from  the  moment  of  their  arrival  at  Charleston;  and  that  the 
property  hereafter  acquired  would  have  belonged  to  the  husband 
alone. 

But  the  parties  had  entered  into  a  contract  by  which  it  was  stipu- 
lated, that  there  should  be  between  them,  a  community  of  goods,  to 
be  regulated  by  the  custom  of  Paris,  wherever  they  should  go. 
That  contract  was  their  law;  and  provided  it  was  not  to  cause  any 
prejudice  to  the  citizens  of  the  country  where  they  went  to  reside, 
and  its  execution  was  not  incompatible  with  the  laws  of  that  country, 
it  was  to  be  maintained.  By  virtue  of  that  contract,  therefore,  the 
community  of  goods  stipulated  by  the  parties,  subsisted  at  Charleston, 
imtil  the  death  of  the  wife.  Did  it  survive  her,  and  continue  to  have 
effect,  between  the  husband  and  his  children? 

To  put  this  question  in  a  clear  point  of  view,  we  must  distinguish 
between  the  rights  which  derive  from  the  contract  of  marriage,  in 
favor  of  the  heirs  of  the  wife,  and  the  rights  which  are  granted  by 
law  to  the  heirs  of  either  party. — ^The  rights  which  derive  from  the 
contract,  are  those  of  accepting  or  refusing  the  community,  as  it 
stood  at  the  dissolution  of  their  marriage,  and  in  case  of  renunciation 
to  retake  all  the  property  of  the  wife  free  from  debts.  The  right 
granted  by  law  to  the  heirs  of  either  the  wife  or  the  husband,  is  that 
of  continuing  to  be  in  partnership  with  the  survivor,  if  they  please, 
in  case  he  or  she  should  neglect  to  make  an  inventory  of  the  property 
left  at  the  death  of  his  or  her  partner.  This  right,  so  far  from  being 
the  consequence  of  a  contract,  is  given  by  the  custom  of  Paris  to  the 
children,  whether  there  be  a  contract  or  not  Let  us  apply  this  dis- 
tinction to  the  present  case.  Murphy  and  his  first  wife,  by  virtue  of 
their  contract  of  marriage,  continued  to  be  in  community  of  goods, 
even  after  their  removal  to  a  country  where  a  different  law  prevailed: 
that  stipulated  partnership  between  them  lasted  as  long  as  their  mar- 
riage; upon  the  dissolution  of  the  marriage  there  was  an  end  to  the 
community  by  contract.  What  could  make  that  community  con- 
tinue between  her  children  and  their  father?  The  law.  But  that 
law  does  not  prevail  in  the  country  which  the  parties  then  inhabited. 
The  forcible  consequence  is  that  the  community  did  not  survive  the 
mother  of  the  appellants. 
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The  belief  which  Diego  Murphy  and  his  second  wife,  the  defend- 
ant, seem  to  have  entertained  that  the  community  was  continuing 
between  him  and  his  children  at  the  time  of  their  marriage,  does  not 
alter  the  situation  of  the  case.  If  under  that  belief  they  had  done 
some  act,  if,  for  example,  they  had  allowed  to  the  plaintiffs  more 
than  they  were  entitled  to,  perhaps  they  could  not  even  recover  it 
back,  according  to  the  maxim  that  no  relief  is  granted  against  an 
error  of  law.  But  here  things  are  entire.  The  mere  expression  of 
their  belief  cannot  be  deemed  of  any  account. 

The  situation  in  which  the  community  stood,  at  the  time  of  Mary 
Creagh's  death,  is  left  in  the  dark,  the  plaintiffs  having  made  no 
effort  to  adduce  any  evidence  on  the  subject  From  the  testimony 
produced  by  the  defendant.  It  appears,  that  at  the  epoch  of  her  mar- 
riage, Don  Diego  Murphy  possessed  no  real  estate,  and  hardly  per- 
sofial  estate  enough  to  pay  to  his  children  the  dowry  of  their  mother. 
We  must  take  the  evidence  as  it  is,  and  conclude  that  the  community 
between  him  and  Mary  Creagh  had  made  no  gains. 

The  claim  of  the  appellants,  must,  therefore,  be  reduced  to  the 
dowry,  or  marriage  portion  of  their  mother,  and  their  share  in  their 
father's  succession,  which  is  to  be  composed  of  this  half  of  the  pro- 
perty, inventoried  and  collected,  according  to  the  account  rendered 
by  his-  testamentary  executors;  deduction  being  first  made  of  the 
marriage  portion  of  Mary  Creagh,  and  of  the  marriage  portion,  dou- 
aire  et  precipui  of  the  defendant. 

A  difficulty  has  occurred  as  to  the  manner  of  calculating  the  mar- 
riage portion  of  Mary  Creagh.  It  is  called  ten  thousand  livres,  and 
the  appellants  contend,  that  these  are  livres  tournois  of  the  currency 
of  France,  the  mother  kingdom  of  the  then  colony  of  St.  Domingo, 
where  the  contract  was  celebrated.  We  are,  however,  satisfied  from 
what  has  been  shown  to  the  court,  that  the  livres  must  be  under- 
stood according  to  the  St.  Domingo  currency. 

Upon  the  whole,  we  have  found  nothing  to  redress  in  the  judg- 
ment appealed  from. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Rodriguez i  for  the  plaintiff. 

Moreauy  for  the  defendants. 
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Rust  V.  Randolph.     V.  89. 

HELD^  if  one,  who  was  a  creditor  at  the  time  of  his  application 
for  the  curatorship  of  a  vacant  estate,  receive  his  debt,  and  cease  to 
be  a  creditor  before  appointment,  he  thereby  destroys  his  claim  to 
the  curatorship. 


Cottin  V.  Cottin.     V.  93. 

Sach  parts  only,  of  the  civil  laws  which  were  in  force  in  this  oouotrj  when  the  Civil 
Code  was  adopted,  are  repealed,  as  are  either  contrary  to  or  incompatible  with  the  pro- 
visions of  the  Code. 

The  law  of  the  ReeopUaeion,  which  requires,  as  a  le^al  presumption  of  a  child's  capacity 
to  live,  that  it  shoifld  livo  twenty. four  hours,  is  still  in  force. 

APPEAL  from  the  court  of  the  first  district. 

Derbiony,  J.,  delivered  tiie  opinion  of  the  court 

The  plaintiff's  son  died,  leaving  his  wife,  the  defendant  in  a  state 
of  pregnancy. — Some  weeks  after,  she  was  delivered  of  a  child, 
who  lived  a  few  hours  and  died.  The  question  is:  did  this  child 
inherit? 

Notwithstanding  the  shocking  contradictions  which  fill  the  depo- 
sitions, given  at  different  times  by  the  same  witnesses,  it  may  be  con- 
sidered as  proved,  that  the  child  was  born  after  the  period,  posterior 
to  which  children  are  deemed  capable  of  living,  that  he  was  bom 
alive,  without  any  apparent  defect  of  conformation,  and  that  he  lived 
seven  or  eight  hours. 

There  is,  therefore,  no  doubt  that,  according  to  the  Roman  law,  and 
to  the  laws  of  many  modem  nations,  this  child  would  be  deemed 
capable  of  inheriting. 

In  Spain,  however,  the  laws  of  which  were,  and  have  continued  to 
be  ours,  where  not  repealed,  there  exists  a  particular  disposition,  by 
which  it  is  further  required,  that  the  child,  in  order  to  be  considered 
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as  naturally  bom,  and  not  abortive,  should  live  twenty-four  hours. 
Is  that  law  still  in  force  among  us,  or  is  it  virtually  repealed  by  the 
expressions  used  in  our  Civil  Code,  in  relation  to  this  subject? 

Of  the  different  articles,  in  which  our  Code  has  occasion  to  touch 
upon,  two  may  be  selected  as  bearing  more  directly  upon  the  ques- 
tion before  us.  The  first  is  the  definition  of  what  is  an  abortive  child: 
the  second  is  that  which  declares,  that  the  child  bom  incapable  of  liv- 
ing, is  incapable  of  inheriting. 

^^  Abortive  children,  according  to  that  definition,  are  such  as  by  an 
untimely  birth,  are  either  born  dead,  or  incapable  of  living/'  No 
such  thing  is  required  here,  as  their  living  twenty-four  hours.  Hence 
it  is  argued  that  the  Spanish  law,  which  made  that  circumstance  ne- 
cessary, is  impliedly  repealed.    Civil  Code  8,  act.  6. 

It  must  not  be  lost  sight  of,  that  our  Civil  Code  is  a  digest  of  the 
civil  laws,  which  were  in  force  in  this  country,  when  it  was  adopted; 
that  those  laws  must  be  considered  as  untouched,  wherever  the  alter- 
ations and  amendments,  introduced  in  the  digest,  do  not  reach  them; 
and  that  such  parts  of  those  laws  only  are  repealed,  as  are  either 
contrary  to,  or  incompatible  with  the  provisions  of  the  Code. 

Is  the  definition  given  of  abortive  children  in  the  Code,  incompati- 
ble with  the  disposition  of  the  law  2  tit.  8,  book  5,  of  the  Recopiia- 
cion  de  CastiilUj  which  declares  that  those  will  be  deemed  abortive, 
who  shall  not  live  twenty-four  hours?  We  think  not.  The  defini- 
tion given  in  the  Code,  must  hold  as  good  in  Spain  as  any  where  else, 
for. it  is  dictated  by  nature  itself:  "  the  abortive  child  is  that  which, 
from  an  untimely  birth,  is  bom  incapable  of  living.'' — But  how  shall 
that  be  ascertained?  The  law  above  cited  says  that,  to  remove  doubts 
on  the  subject,  the  child  shall  be  reputed  abortive,  if  he  has  not  lived 
twenty-four  hours. — So  our  Civil  Code  provides  that,  in  order  to  in- 
herit, the  child  must  be  born  capable  of  living  (viable:)  and  the 
Secopilacion  de  Cast  ilia  requires  a  legal  presumption  that  he  was 
capable  of  living — that  he  si  mil  have  lived  twenty-four  hours. 

Again,  it  is  said  that  living  twenty-four  hours  is  no  proof  of  the 
capacity  to  live;  for  that  children,  after  an  untimely  birth,  will  some- 
times live  several  days  and  more. — That  is  very  true.  But  as  the 
time  of  conception  is  uncertain,  and  great  doubts  must  often  exist  as 
to  the  length  of  gestation,  when  a  child  is  brought  into  the  world,  a 
general  rule  is  provided,  by  which  the  capability  of  the  child  to  live 
is  so  far  tested.  At  the  same  time,  where,  from  the  recentness  of  the 
marriage,  or  the  absence  of  the  husband,  it  can  be  ascertained, 
that  the  chil^  was  born  before  the  epoch,  after  which  he  may  live,  he 
is  declared  abortive,  though  he  should  have  lived  twenty-four  hours. 
This  law  might  certainly  be  known  to  be  founded  on  very  good 
reasons.  But  we  are  not  here  deliberating  on  its  adoption.  Wise 
or  absurd,  it  exists,  and  must  be  obeyed. 

It  has  been  observed,  that  living  twenty-four  hours  cannot  be  deem- 
ed required,  as  a  proof  of  the  capability  to  live,  for  that  baptism  is 
alsj  made  a  requisite^  without  which  the  child  is  reputed  abortive,  a 
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circumstance  which  has  surely  nothing  to  do  with  the  constitution  of 
the  infant.  We  do  not  see  the  necessity  of  the  conclusion.  Baptism 
is  required  from  motives  of  religion,  totally  unconnected  with  the 
reasons  which  may  have  induced  the  legislator  to  establish  the  other 
condition. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  reversed;  and  that  judgment  be  entered  in  favor 
of  the  plaintiflF  for  two-thirds  of  the  net  amount  of  the  estate  of  his 
deceased  son. 

Livingston  moved  for  a  rehearing,  proposing  to  controvert  the 
position  that  this  law  of  the  Recopilacion  is  in  force  in  this  state. 
The  court  refused  it,  Martin,  J.,  dissenting. 

Livingston  and  MazureaUy  for  plaintiff. 

MoreaUy  for  defendant. 


M'Bride  v.  D.  and  N.  Crocheron.     V.  105. 

A  creditor,  who  with  the  other  principal  creditors  of  a  debtor  has  signed  a  letter  of 
license  granting  an  extension  of  time  to  the  debtor,  may  sue  before  the  expiration  of 
the  time,  if  his  debtor  becomes  insolvent  and  assigns  his  property. 

APPEAL  from  the  court  of  tVte  first  district 

In  the  month  of  February,  1816,  the  defendants  contracted  a  debt 
with  the  pljiintiff,  (all  merchants  of  New  York,)  to  the  amount  of 
about  twelve  hundred  dollars,  for  which  the  latter  received  their 
promissory  notes,  payable  at  a  future  day.  Before,  however,  those 
notes  became  due,  the  defendants  represented  themselves  in  embar- 
rassed circumstances,  and  obtained  from  the  plaintiff  and  their  other 
principal  creditors,  a  letter  of  license  dated  19th  Jifne,  1816,to  enable 
them  to  continue  in  business;  each  creditor  giving  in  extension  of 
the  terms  of  payment,  six,  nine  and  twelve  months.  Accordingly, 
on  the  14th  of  September,  1816,  the  plaintiff  renewed  those  notes, 
which  were  then  actually  due,  enlarging  the  credit,  as  just  mentioned. 
But  a  few  days  after  their  renewal,  the  defendants  stopped  payment, 
and  altogether  failed  in  business;  and  on  the  2(ith  of  September, 
1816,  assigned  their  estate  to  J.  E.  Haight,  D.  L.  Haight,  H.  E. 
Haight  and  E.  Potter,  junior. 

The  letter  of  license  sets  forth  the  ^ embarrassment  of  the  defend- 
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ants;  that  if  their  payments  are  extended,  they  will  be  able  to  con- 
tinue in  business,  and  promptly  pay  their  debts.  It  then  stipulates, 
that  if  any  creditor  shall  sue  the  defendants,  or  attach  their  property, 
"contrary  to  the  true  intent  and  meaning*'  of  that  instrument,  such 
creditor  shall  forever  lose  his  debt. 

The  assignment  arranges  the  creditors  in  four  distinct  classes, 
making  it  the  duty  of  the  assignees  to  pay  them  in  that  order.  The 
assignees  are  of  the  first  class — the  plaintiff  is  one  of  the  fourth  and 
last  class  of  creditors,  and  to  which  the  property  of  the  assignors  will 
not  reach.  After  the  above  mentioned  extension  of  credit,  and 
shortly  before  the  making  of  the  assignment,  the  defendants  shipped 
goods  to  the  value  of  fourteen  or  fifteen  thousand  dollars,  to  JSevr 
Orleans,  on  their  own  account,  consigned  to  Flower  and  Findley,  the 
garnishees  in  this  action. 

The  plaintiff,  not  choosing  to  come  in  under  the  terms  of  the 
assignment,  which  he  was  regularly  notified  to  do  by  the  assignees, 
followed  the  goods  here;  and  on  the  13th  of  November,  1816, 
attached  them  in  the  hands  of  the  garnishees,  for  the  whole  amount 
of  his  debt — at  which  time,  however,  the  renewed  notes  were  not 
payable,  although  the  terms  of  credit  specified  in  all  the  old  notes, 
which  were  so  renewed,  had,  for  some  time,  expired. 

The  district  court  sustained  the  attachment,  and  gave  judgment  for 
the  plaintiff  for  twelve  hundred  and  nineteen  dollars,  sixty-two 
cents,  the  amount  of  the  renewed  notes;  and  the  defendants 
appealed. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  in  many  respects  similar  to  that  of  Ramsey  v. 
Stevenson,  lately  decided  in  this  court,  antej  338.  The  debtors,  in 
both  cases,  appear  to  be  insolvent,  and  attempted  to  assign  their  pro- 
perty to  triistees,  for  the  payment  of  their  debts.  TTie  deeds  of 
cession,  in  both  instances,  contain  stipulations,  by  virtue  of  which 
the  creditors  are  classed,  and  a  preference  is  given  to  some,  in  exclu- 
sion of  the  rights  of  others.  In  the  case  alluded  to,  the  assignment 
is  of  all  the  property  of  the  debtor  without  limitation.  In  the  one 
under  consideration,  although  from  the  evidence,  it  would  seem  that 
the  defendants  and  appellants  expressed,  in  their  deed  of  assignment, 
an  intention  to  convey  all  their  property;  yet,  it  is  stated  by  the 
assignees,  who  are  witnesses  in  the  case,  that  the  deed,  having 
reference  to  a  schedule  annexed  thereto,  nothing  passed  by  it,  except 
what  is  designated  in  the  schedule;  so  that  the  property  here  attached 
by  the  plaintiff  and  appellee,  was  left  under  the  dominion  and  control 
of  the  defendants  and  appellants. 

The  plaintiff's  claim  is  opposed  on  the  ground  that  the  respite 
granted  by  him  jointly  with  several  others,  who  executed  a  letter  of 
license,  as  it  is  termed,  had  not  expired  at  the  inception  of  the  pre- 
sent suit:  and  further,  that,  according  to  the  stipulations  of  that 
Vol.  I.— 30 
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instrument,  he  has  forfeited  every  claim  to  payment,  by  an  improper 
and  premature  prosecution. 

The  letter  of  license,  was  executed  on  the  19lh  of  June,  1816. 
On' the  part  of  the  creditors,  it  purports  to  grant  an  indulgence  to  the 
debtors,  by  allowing  them  a  term  of  payment,  for  debts  then  due,  in 
consideration  of  their  inability  to  pay  immediately.  On  the  20th  of 
September,  of  the  same  year,  the  defendants  stopped  payment  and 
assigned  their  property,  to  some  of  their  creditors,  for  the  purpose 
abeady  stated.  It  appears  from  the  testimony  of  these  assignees, 
that  the  amount  of  the  property  ceded  is  not  sufficient  to  discharge 
the  debts  due  to  those  whom  the  debtors  thought  proper  to  class  as 
privileged  creditors. 

No  claim  to  the  property  attached  having  been  put  in,  under  the 
assignment,  there  is  but  one  question  to  be  decided.  Is  the  plaintiff 
and  appellee  exonerated  from  the  obligation  imposed  upon  him  by 
the  letter  of  license,  in  consequence  of  the  subsequent  conduct  of 
the  defendants  and  appellants,  and  was  he  so  at  the  inception  of  this 
suit? 

The  defendants  may  justly  be  considered  as  having  been  insolvent, 
at  the  time  of  executing  the  deed  of  assignment,  and  even  so  at  the 
inception  of  the  suit;  and  from  the  evidence,  we  believe  that  they 
were  in  insolvent  circumstances  at  both  these  periods.  The  prin- 
ciples of  law,  cited  from  Pothier  and  other  authors,  on  which  the 
district  court  seems  to  have  founded  its  judgment,  are  strictly  appli- 
cable to  this  case,  and  no  doubt  can  be  entertained  of  their  soundness 
They  are  common  to  every  question  of  bankruptcy  or  insolvency. 

In  cases  of  failure,  creditors,  even  when  the  time  of  payment  has 
not  yet  expired,  are  entitled  to  receive  dividends  of  the  insolvent's 
estate.  In  other  words,  the  debt  becomes  payable,  by  the  insol- 
vency of  the  debtor.  The  debt  being  thus  payable,  the  creditor  has 
a  right  to  pursue  all  legal  remedies  in  his  power,  for  the'recovery  of 
it;  and  may,  in  case  of  a  voluntary  assignment  by  the  debtor,  to 
gome  of  his  creditors,  if  he  be  not  a  party  to  such  an  agreement, 
seize  on  any  property  not  actually  delivered,  under  such  an  assign- 
ment, as  we  have  already  determined  in  Ramsey  v.  Stevenson;  and 
certainly  with  equal,  or  greater  propriety,  may  he  proceed  against 
any  property  not  claimed  by  the  assignee,  or  pretended  to  be  con- 
veyed by  the  deed  of  assignment  This  being  the  situation  of  the 
property  attached  in  the  present  suit,  there  is  no  error  in  the  decision 
appealed  from. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed  with  costs.  V 

Stannard,  for  the  plaintiC 

Duncan^  for  the  defendant 
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Greffin's  Executor  v.  Lopez.     V.  145. 

Tlie  apparoDt  vendee  in  a  simulated  sale  will  be  condemned  to  make  restitation. 

APPEAL  from  the  court,  of  the  parish  and  city  of  New  Orleans. 

The  petition  stated  that  plaintiff's  testator,  finding  himself  in 
difficulties,  and  menaced  with  unjust  lawsuits  and  prosecutions, 
thought  fit  to  provide  a  friend  who  might  cover  a  part  of  his  pro- 
perty. He  therefore  agreed  with  defendant  to  give  her  a  bill  of  sale 
of  four  houses  and  lots,  (apparently  for  the  consideration  of  fourteen 
thousand  dollars,  whereof  eleven  thousand  eight  hundred  in  cash,  the 
balance  in  one  year,)  and  to  remove  all  suspicion  of  fraud  and  simu- 
lation, he  should  procure  eleven  thousand  eight  hundred  dollars,  and 
place  them  in  her  hands  in  order  that  she  might  pay  them  to  him  in 
presence  of  the  notary,  all  which' was  done  accordingly,  and  an  act 
of  sale  passed  with  the  sole  view  of  covering,  by  a  simulated  sale, 
the  premises  for  the  testator,  who  in  reality  received  no  consideration 
therefor;  that  the  defendant  by  a  private  writing  acknowledged  that 
she  had  no  right  to  the  property  and  promised  to  reconvey  when 
requested;  that,  some  time  after,  the  testator  being  ill,  the  defendant 
contrived  to  get  this  private  writing  into  her  hands;  that  she,  at  times, 
pretended  to  own  the  property,  at  others  admitted  herself  only  to  be 
a  trustee,  but  finally  had  refused  to  restore  it.  The  answer  averred 
the  act  of  sale  to  be  real,  not  feigned,  that  the  consideration  was 
bona  fide  paid  out  of  defendant's  money — ^that  the  defendant  by  a 
private  instrument  had  bound  herself  to  reconvey  the  property  when- 
ever the  sum  advanced  should  be  repaid  her,  but  that  testator,  finding 
it  inconvenient  to  refund,  had  surrendered  the  instrument  to  her  and 
she  had  destroyed  it  The  evidence  preponderated  on  the  side  of  the 
plaintiff. 

There  was  judgment  for  plaintiff  in  the  parish  court,  and  defendant 
appealed. 

Martin,  J.,  delivered  the  opinion  of  the  court,  Mathews,  J.,  dis- 
senting. 

The  defendant's  counsel  contends,  that  the  present  case  is  not  one 
in  which  a  court  of  justice  is  to  yield  its  aid  to  the  plaintiff.  Nemo 
allegans  suam  turpitudinem  est  audiendus — ^that  the  right  of  the 
plaintiff  admitting  that  he  has  any,  arose  ex  turpi  causdy  ex  dolo 
tnalo — ^that  her  possession  ought  to  be  protected:  courts  of  justice 
always  assisting  a  party  to  whom  an  estate  has  been  voluntarily  con- 
veyed, in  retaining  and  sometimes  in  obtaining  it. 
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A  majority  of  this  court  is  of  opinion  that,  however  conducive  to 
the  extirpation  of  fraud,  a  decision  in  favor  of  the  defendant  might 
be,  it  would  be  contrary  to  the  principles  which  have  hitherto  pre- 
vailed, and  which  they  do  not  deem  themselves  at  liberty  to  disre- 
gard. 

The  maxims  allegans  suam  turpiludinem  non  est  audiendxis — 
ex  doio  malo^ex  turpi  causd  non  oritur  actio — in  pari  delicto  me- 
lior  est  conditio  possidentis,  appear  indeed  to  have  been  applied 
where  a  plaintiff  sought  the  price  or  reward  stipulated  in  an  illegal 
or  immoral  agreement;  c.  g-.,  if  any  thing  be  given  to  a  judge  to  cor- 
rupt him,  or  even  to  induce  him  to  decide  in  favor  of  the  giver,  even 
in  a  good  cause:  xit  malejudicetur^ff,  12,  Q3 — ut  securidum  tnein 
bond  causd.  Cod,  tit,  3 — or,  in  a  similar  case,  to  a  witness:,  die 
idem  in  teste,  Eod.  loc.  n,  7.  In  such  cases  the  plaintiff  is  not  allow- 
ed an  action  to  recover  what  he  has  absolutely  given;  neither  could 
any  thing  thus  stipulated  for,  and  not  paid,  be  recovered;  but  nowhere 
do  we  find  that  any  thing  parted  with  temporarily ,  ob  turpem  cau* 
sam,  is  not  to  be  recovered. 

In  the  French  tribunals,  property  avowedly  transferred,  for  the  pur- 
pose of  being  kept  from  the  reach  of  creditors,  is  allowed  to  be  re- 
covered by  judicial  process,  if  the  transferee  refuses  to  re-convey. 

Under  the  late  territory  of  Orleans,  the  principal  and  legal  interest 
was  allowed  to  be  recovered  on  a  contract,  on  which  illegal  interest  had 
been  stipulated — an  illegal  contract,  ex  turpi  causd,  Caisergues  v. 
Dujarreau,  1  Martin,  7. 

Courts  of  chancery,  in  England,  allow  the  lender  on  an  usurious 
contract,  his  principal  and  legal  interest,  when  the  borrower  brings 
him  before  them. 

Money  paid  to  obtain  a  place  is  allowed  to  be  recovered.  Doug- 
las,  471.  So  the  premium  in  the  case  of  an  illegal  insurance,  before 
the  event  on  which  the  suit  depends.  Tenant  v.  Elliott,  1  Bos,  ^ 
Puller,  3.  So  the  money  staked  on  an  illegal  wager,  before  the  con- 
tingency happens.  Lacaussade  v.  White,  7  T,  Ji.  535;  Cotton  v. 
Thurland,  5  T,  R.  405. 

In  all  these  cases,  the  court  lent  their  aid  to  the  plaintiff,  who  sought 
to  extricate  himself  from  difficulties  in  which  he  found  himself,  ia 
consequence  of  his  violation  of  the  law — of  his  having  entered  into 
a  forbidden  contract.  We  are  unable  to  discover  any  distinction  be- 
tweeti  these  and  the  case  before  us.  But  the  counsel  of  the  defend- 
ant further  contends,  that  courts  of  justice  never  yield  their  aid  to 
those  who  seek  to  prevent  the  execution  of  the  law,  or,  which  is 
the  same  thing,  to  prevent  the  execution  of  the  judgment  of  a  com- 
petent tribunal. 

The  case  of  Han  way  v.  Eve,  3  Cranch,  goes  as  far  as  any  to  esta- 
blish this  position.  But  there  again  the  plaii^tiff  sought  to  recover 
that  which  could  never  have  been  obtained,  without  a  violation  of  an 
act  of  congress. 

In  all  the  cases  we  have  cited,  the  plaintiff  sought  to  countervail 
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and  violate  the  law,  and  had  actually  violated  it  It  forbids  stipula- 
ting for  interest  above  the  legal  rate — the  party  who  had  done  so,  had 
violated  it,  and  was  relieved.  It  forbids  the  purchase  of  offices  and 
to  give  or  receive  money  to  be  appointed  or  to  appoint  thereto:  in  the 
case  cited  from  Douglas,  the  plaintiff  having  given  money  to  obtain 
a  place,  had  violated  the  law;  but,  having  failed  to  obtain  it,  was  re- 
lieved. It  forbids  illegal  wagers  and  insurances;  and  in  the  cases  cited 
from  the  English  Term  Reports,  plaintiffs  who  had  paid  money  on 
such  illegal  contracts,  broke  the  law,  and  were  heard  in  court. 

In  the  present  case,  the  plaintiff  sought  to  avert  the  consequences 
of  threatened  or  impending  prosecutions,  covered  his  property,  and 
re  integrd  died.  His  case  is  perfectly  similar  to  those  we  have  just 
cited. 

We  find  no  instance  in  which  a  plaintiff  similarly  situated  was 
denied  relief,  except  under  the  common  law  of  England,  and  the  sta- 
tute of  Elizabeth,  which  declare  fraudulent  conveyances  binding  on  , 
the  parties.  But  neither  the  principle  of  the  common  law  of  Eng- 
land, nor  the  disposition  of  the  statute  of  Elizabeth,  are  known  to 
the  laws  of  this  state,  and  we  are  bound  to  disregard  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

MazureaUj  for  the  plaintiff. 

Moreau,  for  the  defendant. 


Chapillon  and  Wife  v.  St.  Maxent's  Heirs.     V.  166. 

HELDy  that  a  wife  who  bound  herself  with  her  husband,  and 
who  expressly  renounced  the  benefit  of  the  laws  in  her  favour,  could 
not  demand  proof  that  the  debt  was  created  for  her  advantage.  See 
Brognier  v.  Forstall  and  Wife,  3  Mart.  577. 


30' 


35«  SUPREME  COURT. 


Johnson  v.  Duncan  et  ah^  Syndics.     V.  168. 

HELD,  that  no  notice  should  be  taken  of  a  bill  of  exceptions  to 
the  competency  of  a  witness  when  the  same  fact  was  proved  by  an 
unexceptionable  witness. 


Broutin  et  ah  v.  Vassant.     V.  169, 


Notwithstanding  a  will  be  nail  and  void  as  a  mystic  will,  which  the  testator  intended  to 
maiie  it,  it  will  be  valid  as  an  olographic  will  if  it  possess  all  the  formalities  required 
for  a  perfect  olographic  will. 

. 

APPEAL  from  the  court  of  the  first  district. 

Marie  J.  Broutin,  wife  of  the  defendant,  made  her  last  will  and 
testament,  entirely  written,  signed  and  dated  with  her  own  hand, 
enclosed  it  under  a  sealed  cover,  and  in  the  presence  of  the  number 
of  witnesses  required  by  law,  presented  the  packet  to  a  notary,  who 
drew  up  thereon  an  act  of  superscription,  as  in  the  case  of  a  mystic 
will;  but  omitted  to  insert  therein,  that  the  testatrix  had  declared, 
that  the  will  was  written  by  herself,  or  by  another  by  her  direction, 
and  that  it  was  signed,  or  not  signed  by  her.  After  her  death,  the 
will  having  been  admitted  in  the  court  of  probates,  the  plaintiffs,, 
heirs  at  law  of  the  deceased,  brought  the  present  suit,  to  have  the 
will  set  aside. 

There  was  judgment  in  their  favor,  and  the  defendant  appealed. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

Considering,  as  we  do,  the  formalities  prescribed  by  law,  for  tes- 
taments to  be  of  such  solemnity  and  substance,  that  they  must  punc- 
tually and  entirely  be  fulfilled,  we  are  of  opinion  that  the  will  under 
consideration,  cannot  be  supported  as  a  mystic  one:  although  it  was 
closed,  sealed  and  delivered  to  the  notary,  in  presence  of  a  sufficient 
number  of  witnesses,  and  the  act  of  superscription  drawn  up  by  him. 
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(in  a  style,  indeed,  confused  and  indefinite,  but  perhaps  sufficiently 
intelligible,  to  give  validity  to  the  instrument,  were  it  perfect  in  other 
respects,)  is  deficient  in  a  naaterial  formality:  the  testatrix  not  hav- 
ing declared,  at  the  time  of  handing  the  will  to  the  notary,  whether 
it  was  written  by  herself,  or  by  another  by  her  directions,  and  whe- 
ther she  signed  it  or  not.  This  is  a  defect,  which  destroys  the 
validity  of  the  will,  as  a  mystic  one.  It  remains  to  be  examined, 
whether  it  be  valid  as  an  olographic  will. 

The  question,  whether  a  will  which,  on  account  of  informality  in  its 
execution,  is  void  in  the  form  intended  to  be  used  by  the  testator,  can 
and  ought  to  be  supported  in  another,  provided  it  be  clothed  with 
all  the  requisite  formalities,  seems,  from  the  authorities  produced,  to 
have  been  agitated  in  France,  before  the  introduction  of  the  Napo- 
leon Code.  In  its  solution,  a  contrariety  is  found,  both  in  the  deter- 
mination of  courts  of  justice,  and  in  the  opinions  of  jurists.  Under 
the  operation  of  the  Code,  this  question,  although  raised  in  several 
instances,  does  not  appear  to  have  been  formally  decided. 

Merlin,  in  his  Colieclion  de  questions  dt  droit,  in  the  case  of  a 
contested  will,  discusses  extensively  the  question  now  under  consi- 
deration— ^Whether  a  mystic  will,  not  valid  on  account  of  imperfec- 
tions in  the  act  of  superscription,  can  be  valid  as  an  olographic  will, 
when  wholly  written,  dated  and  subscribed,  in  the  haxidwriting  of 
the  testator?  The  general  maxim,  as  laid  down  by  Ricard,  in  his 
TVaiti  des  donations^  much  relied  on  by  the  counsel  for  the  plain^*- 
tifis,  is  cited  and  commented  upon  by  Merlin.  It  refuses  validity  to 
a  will,  imperfect  in  the  form,  which  the  testator  adopted  for  making 
it,  notwithstanding  it  may  be  attended  with  all  legal  formalities^ 
necessary,  to  give  it  effect  in  another  form.  But  Ricard's  doctrine, 
says  Merlin,  is  contrary  to  a  general  principle,^.  29, 1,  3,  not  only 
for  the  wills  of  soldiers,  but  for  those  of  other  persons.  It  ought  not 
to  be  presumed  that,  in  choosing  one  form  of  making  a  will,  a  testa- 
tor intends  so  to  bind  himself  to  it,  that,  on  the  omission  of  any  for- 
mality required  for  the  perfection  of  his  will,  in  such  a  form,  it 
should  remain  without  effect  in  any  other.  Nee  credendus  est  quis^ 
quam  genus  testandi  eligere,  ad  impugnanda  judicia  sua.  Ac- 
cording to  this  principle,  which  we  believe  to  be  sound  and  rational, 
when  a  testament  is  perfect,  in  either  the  forms,  in  which  it  may 
lawfully  be  made,  although  not  complete,  in  the  one  apparently 
intended  to  be  used,  it  ought  to  be  considered  as  valid  and  effectual. 
Ricard  himself,  n.  1617,  acknowledges  that  his  opinion  is  founded 
only  in  conjectures,  with  regard  to  the  wishes  of  the  testator,  who,  it 
is  presumed,  had  no  intention  of  disposing  of  his  estate  in  any  other 
form,  than  that  which  he  had  chosen,  yet,  when  the  contrary  is 
expressed  by  him,  in  declaring  that  his  will  should  have  effect,  in 
any  other  in  which  it  may  avail,  it  is  good  and  valid,  if  attended  with 
all  the  formalities  required  by  law  for  any  form  of  testament 

It  is  really  difficult  to  perceive,  why  an  expression  of  this  kind 
should  be  received,  as  giving  additional  force  to  a  belief,  that  the 
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testator  in  making  his  will,  is  desirous  that  its  dispositions  should  be 
carried  into  eflfect.  On  the  contrary,  can  any  thing  be  more  absurd, 
than  to  suppose  that  a  man,  in  the  solemn  act  of  making  his  will, 
should  ever  intend  so  to  shackle  himself  with  any  particular  form,  as 
to  preclude  the  possibility  of  his  will  prevailing  in  any  other  allowed 
by  law,  in  which  it  might  be  good,  although  invalid  in  that  which 
he  seems  to  have  chosen? 

The  formalities,  prescribed  by  law  for  the  perfection  of  wills,  are 
intended  to  prevent  forgery  and  perjury — to  give  confidence  to  every 
citizen,  that  his  real  wishes,  with  regard  to  the  disposition  of  his 
property,  after  his  death,  will  be  honestly  carried  into  effect,  without 
fear  of  injustice  from  forgery  and  falsehood.  This  wise  purpose  of 
law  is  certainly  fully  complied  with,  whenever  it  can  be  made  to 
appear,  that  a  will  is  valid  in  any  of  the  forms  prescribed.  But 
admitting  that  on  general  principles  of  law,  the  will  in  contest  ought 
to  prevail,  say  the  plaintiffs'  counsel,  it  is  null  and  void,  according  to 
the  dispositions  of  our  Civil  Code.  Wills  are  divided  into  three  prin- 
cipal classes,  nuncupative  or  open,  mystic  or  closed,  and  olographic: 
each  of  which  requires  particular  formalities. 

The  will,  being  declared  null  and  void  as  a  mystic  one,  it  is  not 
pretended  that  it  is  attended  with  the  formalities  required,  to  give  it 
effect  as  a  nuncupative  will.  It  only  remains  for  us  to  give  a  just 
and  fair  construction  to  the  provisions  of  the  Civil  Code,  on  which  the 
plaintiffs'  counsel  relies,  to  show  the  nullity  of  the  will,  as  an  ologra- 
phic one.    They  are  these: 

An  olographic  testament  may  be  eithqr  open  or  sealed:  but,  when 
it  is  sealed,  it  needs  no  other  superscription  than  this,  this  is  my 
olographic  will:  which  superscription  must  be  signed  by  the  testa- 
tor. An  olographic  testament  shall  not  be  valid,  unless  it  be  wholly 
written,  signed  and  dated  with  the  testator's  hand.  Civil  Code,  230, 
art.  103.  Testaments  and  codicils,  which  the  testator  may  please  to 
cover  and  seal,  will  still  be  valid,  as  nuncupative  testaments  and 
codicils,  if  they  be  clothed  with  all  the  formalities  prescribed  for  the 
validity  of  these  acts  respectively.    Id,  104. 

Under  these  rules  it  is  contended,  that  the  present  will  cannot  be 
supported  as  a  sealed  olographic  will;  because  it  has  not  the  super- 
cription  required  by  law,  nor  any  thing  equivalent:  further,  that, 
having  been  sealed  by  the  testatrix,  it  can  have  no  validity,  as  an 
open  olographic  will;  because  the  last  article  cited  from  the  code 
gives  vaUdity  to  such  only,  when  they  have  the  formalities  prescribed 
for  nuncupative  wills. 

It  is  clear,  from  every  circumstance  in  the  case,  that  it  was  not 
intended  by  the  testatrix  to  make  a  sealed  olographic  will.  The 
superscription  on  it  was  intended  to  be  that  of  a  mystic  will,  and 
has  nothing  equivalent  to  that  of  a  sealed  olographic  will,  and  the 
will  therefore  cannot  be  valid  as  such.  If,  by  a  correct  construction 
of  the  1 04 th  article,  it  cannot  avail  as  an  open  olographic  will,  we 
will  have  to  lament  the  absurdity  of  a  ride,  which  gives  a  preference 
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to  one  form  of  wills  over  another,  to  which  it  is  not  rationally  entitled. 
But,  this  we  do  not  believe  to  be  the  case.  From  an  examination  of 
all  the  definitions  and  rules  on  the  subject  of  wills,  we  are  of  opinion 
that  it  was  not  the  intention  of  the  legislature  to  confine  this  liberal 
provision  of  law  to  wills  strictly  and  technically  termed  nuncupative. 
The  definition  of  them  is  in  the  alternative,  nuncupative  and  open, 
and  gives  them  a  character  distinct  and  separate  from  the  mystic  or 
closed.  Not  so,  in  relation  to  wills,  which  have  the  olographic  form 
— ^they  may  be  either  open  or  closed:  and,  notwithstanding  it  may 
have  pleased  a  testator  to  cover  and  seal  up  his  will,  its  validity  shall 
not  be  destroyed;  or,  in  the  language  of  the  Code,  it  will  be  good  as 
a  nuncupative  will,  if  it  be  attended  by  all  the  formalities  prescribed 
for  such  acts  respectively.  This  provision  of  the  law  is  introduced 
after  the  classification  of  wills,  and  a  minute  description  of  all  the 
formalities  necessary  to  the  perfection  and  validity  of  wills  of  each 
class.  It  is  not  expressly  declared  that  a  will,  which  may  have  been 
sealed  up  by  the  testator,  shall  not  be  good  in  any  other  form  except 
the  nuncupative,  limitedly  and  technically  so  called — nor  do  we 
believe  that  the  legislature,  in  using  the  word  nuncupative,  intended 
to  exclude  the  olographic  will  from  the  same  provision,  provided  it 
has  the  formalities  required:  because  the  one  form  is  not  entitled  to 
any  preference  above  the  other,  and  if  there  be  any  difference,  in 
favor  of  either,  the  olographic  ought  to  have  it — being  equally  or 
more  secure  against  perjury  or  forgery — because  the  word  nuncu- 
pative may  be  taken  in  the  alternative,  open,  and  would  then  be 
opposed,  in  the  common  acceptation  of  the  word,  to  closed  or  sealed, 
and  consequently  the  expression  of  the  Code  will  allow  validity  to 
any  will  perfect  in  either  of  the  open  forms,  although  it  may  have 
been  sealed  up  by  the  testator. 

Upon  the  whole,  we  are  of  opinion  that,  notwithstanding  the  will 
under  consideration  is  null  and  void,  as  a  mystic  will,  which  the  tes- 
tatrix seems  to  have  intended  to  make,  it  may  and  ought  to  be  valid, 
as  an  olographic  will,  should  it  be  proven  to  have  all  the  formalities 
required  for  a  perfect  olographic  will.  As  it  is  declared,  in  the  body 
of  it,  that  it  was  made,  written,  signed  and  dated,  in  duplicate,  in 
the  handwriting  of  the  testatrix,  which  seem  to  be  all  the  formalities 
required  for  the  perfection  of  an  olographic  will,  we  think  that  the 
district  judge  erred  in  refusing  to  permit  the  defendant  to  prove  by 
witnesses  the  handwriting  of  the  testatrix,  in  the  manner  prescribed 
by  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
cause  be  remanded,  with  directions  to  the  judge  to  allow  the  defend- 
ant and  appellant  to  prove,  by  legal  testimony,  all  facts  and  formali- 
ties required  by  law,  for  the  validity  of  olographic  wills — ^particularly, 
that  the  will,  in  the  present  case,  is  entirely  written,  signed  and  dated 
with  the  testatrix's  hand. 

Livingston^  for  the  plaintiffs. 

Moreauj  for  the  defendants, 
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Barrabine  et  ah  v.  Bradshears.     V.  1 90. 

HELDy  that  the  interlineation  in  a  deed  of  the  words,  '*  in 
fronl^^  in  the  description  of  land  seized  and  sold  by  the  sheriff 
as  "  a  tract  of  land  of  twenty  arpens,  more  or  less,  (in  front,)  with  the 
ordinary  depth,  on  or  near  Bayou  Y."  is  not  a  material  interlineation, 
inasmuch  as  the  number  of  superficial  arpens  intended  to  he  sold 
may  be  correctly  ascertained  without  the  words  in  front.  The  ex- 
pression with  the  ordinary  depth  is  a  technical  one. by  which,  accord- 
ing to  the  usage  of  the  Spanish  government  in  laying  out  the  land  of 
the  public  domain,  is  always  understood  an  extent  of  forty  arpens. 


Lartigue  v.  Baldwin.     V..  193. 

The  surety  to  an  attachment  bond  is  bound,  though  it  should  appear  that,  at  the  time  it 
was  subscribed,  no  such  bond  was  required  by  law  to  obtain  an  attachment 

The  record  of  a  suit  in  which  there  was  judgment  against  his  principal  is  not  sufficient 
to  settle  the  question  of  damages  between  surety  and  plaintiff. 

APPEAL  from  the  court  of  the  fifth  district. 
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Derbiont,  J.,  delivered  the  opinion  of  the  court. 

A  bond  was  subscribed  by  the  defendant,  as  surety  for  one  Bou- 
dreaux,  the  object  of  which  was  to  secure  the  present  plaintiff  against 
any  loss  which  he  might  suffer,  in  consequence  of  an  attachment 
sued  out  against  him,  in  case  that  attachment  should  not  be  prose- 
cuted to  effect. 

Boudreaux  having  failed  in  that  action,  was  sued  for  damages  by 
the  plaintiff,  who  obtained  judgment  against  him;  and,  after  a  return 
of  nulla  bona  on  the  writ  of  execution  issued  on  said  judgment,  the 
present  defendant  is  sued  upon  the  bond. 

It  appears  that,  on  the  trial  of  the  present  case,  no  other  evidence 
was  offered  by  the  plaintiff  than  the  record  of  the  suit  in  which  he 
succeeded  against  Boudreaux — but  that  the  district  court  thought 
that  evidence  sufficient  to  warrant  a  judgment  against  his  surety. 

Two  principal  grounds  of  defence  are  relied  on  by  the  appellant. 
1.  That  the  bond  is  not  a  valid  one.  2.  That,  admitting  it  to  be 
valid,  no  proof  has  been  adduced  against  him  of  the  amount  of 
damages  for  which  he  may  be  liable  as  surety  for  Boudreaux. 

I.  His  first  position  is  subdivided  into  several  points,  most  of 
which  tend  to  show  that  the  bond  is  irregular;  but  such  allegations 
from  the  mouth  of  an  obligor,  ought  not  to  be  listened  to:  they  are 
silenced  by  that  law,  already  referred  to  by  this  court  in  other  cases, 
which  prescribe,  "  that  in  whatever  manner  a  person  shall  appear  to 
have  deemed  it  proper  to  bind  himself  towards  another,  he  shall 
remain  bound."  Becop,  de  Cast.  5,  16.  One  objection,  however,  is 
entitled  to  more  attention  than  the  others:  it  is  that  by  which  the 
defendant  has  endeavored  to  establish  that,  at  the  time  this  bond  was 
subscribed,  no  such  bond  was  required  by  law  to  obtain  an  attach- 
ment, and  that  this  is  consequently  an  obligation  without  cause. 
The  premises  may  be  true;  but  the  consequence  does  not  necessarily 
follow.  A  voluntary  promise  to  indemnify  another  against  any  loss 
which  he  may  suffer  by  an  act  of  ours,  is  surely  not  an  obligation 
without  cause  on  the  part  of  the  principal  obligor;  and,  if  valid  on 
his  part,  must  be  equally  binding  on  the  person  who  joins  him  in 
the  obligation,  and  agrees  to  indemnify  the  obligee,  if  the  principal 
obligor  does  not.  The  bond,  therefore,  is  viewed  by  this  court  as  a 
valid  obligation  on  the  part  of  both  the  principal  and  his  surety. 

II.  But  the  defendant  objects  that,  if  his  obligation  is  binding,  it  is 
so  only  so  far  as  the  loss  suffered  by  the  plaintiff  shall  be  proved  to 
amount.  The  plaintiff  has,  indeed,  made  such  proof  in  his  suit 
against  Boudreaux — but  in  that  the  defendant  was  no  party.  In  the 
present  action,  he  has  produced  no  other  testimony  than  the  record 
of  his  suit  against  the  principal  obligor,  and  has  relied  on  that  to 
obtain  judgment  against  his  surety. 

There  is  no  rule  of  our  laws  better  understood  than  that  which 
allows  to  the  surety  the  right  of  availing  himself  of  the  same  meaqs 
of  defence  (save  those  that  are  merely  personal)  which  the  principal 
debtor  could  resort  to.  That  principle  is  founded  on  the  sacred 
maxim,  that  no  one  ought  to  be  condenmed  without  being  heard, 
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and  consequently  that  no  person  shall  be  bound  hy  a  judgment  to 
which  he  was  no  party.  We  do  not  deem  it  necessary  to  adduce 
authorities  in  support  of  these  truths. 

But  it  has  been  suggested  that,  by  suffering  the  testimony  to  be 
introduced,  the  defendant  not  only  waived  any  objection  to  its 
legality,  but  must  be  considered  as  having  actually  acquiesced  in  its 
contents.  The  answer  to  that  is,  that  the  testimony  was  not  impro- 
per, so  far  as  it  went  to  establish  that  Boudreaux  had  been  sued — 
that  judgment  had  \feen  recovered  against  him — and  that,  on  the 
execution,  no  property  had  been  found  to  satisfy  it.  The  defendant, 
therefore,  acted  consistently,  when  he  made  no  objection  to  its  intro- 
duction; but  it  does  by  no  means  follow,  that  he  is  to  be  viewed  as 
having  acquiesced  in  its  contents,  as  settling  the  question  of  damages 
between  him  and  the  plaintiff. 

Upon  the  whole,  we  are  of  opinion  that  the  district  judge  erred  in 
considering  the  evidence  produced  in  this  case  as  proving  against  the 
defendant  the  amount  of  damages,  which  the  defendant  was  liable 
to  pay. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed:  and  this 
court,  proceeding  to  give  such  judgment,  as,  in  their  opinion  ought 
to  have  been  given,  does  order,  adjudge  and  decree,  that  the  plaintiff, 
not  having  shown  the  amount  of  the  damages  he  has  sustained, 
do  recover  one  dollar,  with  the  costs  of  the  suit,  in  the  district  court. 

Brent,  for  the  plaintiff. 

The  defendant  in  proprid  persond. 


King  et  al.  v.  Martin.     V.  1 97. 

Settlers  comvag  within  the  purview  of  the  Act  of  Congreaa,  of  the  2d  Marcbf  1805,  maj 
prescribe  from  the  day  that  they  were  embraced  by  the  dispositions  of  that  law. 

APPEAL  from  the  court  of  the  fifth  district, 

Berbignt,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  and  appellants,  claim  a  tract  of  land,  Which  is  in  the 
possession  of  the  defendant.  Both  parties  have  obtained  certificates 
irom  the  commissioners  of  the  land  office,  confirming  their  claims,  so 
far  as  the  United  States  were  concerned.    These  certificates  should 
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therefore  be  kept  out  of  view,  and  the  respective  rights  of  the  parties 
were  ascertained  independently  of  them. 

The  plaintiffs,  whose  duty  it  is  to  make  out  a  good  title  to  the  pro- 
perty in  depute,  exhibit,  as  such,  an  order  of  survey,  issued  in  favor 
of  their  ancestor  by  the  Intendant  of  the  province  of  Louisiana, 
under  the  government  of  Spain,  and  a  plot  of  the  survey,  made  in 
consequence  of  that  order,  by  the  surveyor  general  of  that  govern- 
ment. Ijere  they  stop;  and  here  the  question  has  been  raised:  Is  this 
such  a  title  as  is  required  by  law,  to  enable  a  plaintiff  to  oust  a  pos- 
sessor; or  in  other  words,  did  the  order  of  survey,  on  which  the 
plaintiffs  rely,  give  to  the  applicant  the  ownership  of  the  land,  which 
they  now  claim? 

This  court  is  inclined  to  believe  that  an  order  of  survey,  though 
not  amounting  to  an  absolute  and  irrevocable  grant,  yet  gave  the 
grantee  such  an  equitable  title  as  to  authorise  him  to  maintain  a  pe- 
titory action  against  a  possessor  having  no  title  at  all.  But,  as  the 
decision  of  this  suit  will  turn  upon  a  point  totally  unconnected  with  that 
consideration,  we  do  not  find  it  necessary  to  decide  that  question  in 
this  case. 

Admitting,  therefore,  the  title  of  the  plaintiffs  to  be  full  and  com- 
plete, it  is  alleged  that  they  have  lost  it  by  suffering  the  defendant 
to  remain  in  quiet  possession  of  the  land  during  more  than  ten  years. 

Nothing  has  become  more  familiar  in  our  courts  than  the  doctrine 
of  prescription.  The  principal  ingredients  of  the  kind  of  prescrip- 
tion here  claimed,  are  good  faith  and  a  just  title  on  the  part  of  the 
possessor;  or  in  other  words,  it  must  appear  that  he  had  a  just  title 
and  believed,  that  by  virtue  of  that  title  he  was  the  owner  of  the 
thing 

It  is  objected  by  the  plaintiffs,  that  the  defendant  was  not  possessed 
with  a  just  title,  nor  indeed  with  any  title  at  all,  the  length  of  time  re- 
quired by  law.  In  support  of  that  position  they  allege,  that  the  first  set- 
tlement of  the  person,  whose  improvements  the  defendant's  ancestor 
acquired  by  purchase,  was  made  without  any  title,  and  that  the  de- 
fendant continued  to  hold  it  in  the  same  maimer  until  they  obtained 
the  certificate  above  mentioned,  that  is  to  say,  until  August  1811. 
— ^They  maintain  that  the  act  of  Congress  of  the  2d  of  March  1805, 
1  Mariin^s  Digest y  240,  under  the  second  section  of  which  that  cer- 
tificate was  issued,  gave  them  no  title,  but  merely  held  out  the  pro- 
mise that  they  might  obtain  one;  and  they  rely  on  the  principle  that 
prescription  does  not  run  in  favor  of  those,  whose  title  depends  on 
the  accomplishment  of  some  condition,  because  in  such  a  situation 
the  possessor,  being  uncertain  whether  that  condition  will  take  place, 
cannot  in  the  meanwhile  consider  the  thing  as  his  own. 

But  this  court  is  of  opinion  that,  so  soon  as  the  law  above  men- 
tioned made  its  appearance,  the  settlers  who  were  within  the  purview 
of  it,  were  authorised  to  consider  as  theirs  the  land  on  which  they 
were  established,  because  their  right  to  obtain  a  patent,  did  not  de- 
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pend  on  any  contingency  not  within  their  control,  nor  indeed  on  any 
contingency  at  all,  but  was  to  be  delivered  as  a  matter  of  course,  on 
their  showing  that  they  were  embraced  by  the  dispositions  of  the 
law;  to  wit:  that  at  the  time  of  the  enacting  of  it,  they  stood  in  the 
situation  and  had  the  qualifications  required  by  law,  to  be  considered 
as  owners  of  the  land  on  which  they  were  settled.  Nothing  here 
depended  on  a  condition  to  be  accomplished  in/uiuro.  Their  title 
was  .created  by  the  law,  not  by  the  certificate,  which  was  nothing 
more  than  the  acknowledgment,  that  the  title  existed. 

It  is  in  proof,  that  the  defendant  has  been  in  peaceable  possession 
of  the  land  in  dispute,  more  than  ten  years  since  the  date  of  the  act 
We  think  that  he  ought  not  to  be  disturbed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Porter,  for  the  plaintiflTs. 

Sf  Nutty  for  the  defendant. 


T.  &  D.  Urquhart,  Executors,  v.  Taylor.     V.  200. 

WHEN  the  district  judge  gives  no  reasons,  and  cites  no  law,  the 
court  will,  upon  appellees'  objecting,  annul  the  judgment,  but  will 
give  such  judgment  itself  as  the  case  requires. 

An  executor  who  has  taken  a  note  from  a  debtor  of  his  testator 
may,  after  the  year,  sue  either  in  his  own  name,  or  terming  himself 
executor,  which  does  not  vitiate. 


Fortineau's  Heirs  v.  Perot.     V.  202. 

THIS  caie  turned  on  a  question  of  fact. 
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Duncan  et  al.^  Syndics,  v.  Martin  et  aL     V.  213. 

WHERE  the  whole  evidence  in  a  case  comes  up  with  the  record, 
it  is  useless  to  consider  a  bill  of  exceptions  to  the  opinion  of  the  court 
a  qua  in  refusing  to  receive  a  conditional  verdict  presented  by  the 
jury.    See  Abat  v.  Doliole,  4  Martin,  316. 


Breaux  v.  Meaux.     V.  214. 

IF  the  proceedings,  on  which  was  grounded  the  judgment  pleaded 
in  bar,  be  so  confused  that  the  facts  cannot  be  ascertained,  no  regard 
will  be  paid  to  the  plea,  and  the  case  in  hand  will  be  decided  accord- 
ing to  its  merits. 


Rutherford  v.  Cole.     V.  217. 

TO  enable  a  creditor  of  a  party  to  a  suit  to  exercise  his  debtor's 
right  of  appeal,  the  creditor  must  have  already  established  his  own 
elaim. 
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Carson  v.  Wallace.     V.  219. 

ON  appellant^s  failure  to  do  so,  the  transcript  of  the  record  cannot 
be  brought  up  by  the  appellee,  under  the  iith  and  lOlh  sections  of  the 
court  law  of  1813,  and  the  3d  section  of  the  supplementary  act 
Though  a  defendant  by  praying  an  appeal  and  not  prosecuting  it, 
may  delay  payment  of  his  debt  for  months  without  risk  of  the 
damages  which  the  court  may  allow  in  affirming  the  judgment  of  the 
court  below,  this  inconvenience  requires  legislative  cure. 


Prevot  and  Wife  v.  Henlien.     V.  221. 


The  seizure  of  real  estDte  on  ^fi.fa,  divests  the  defendant  of  the  lejpil  possession,  and 
whomsoever  the  sheriff  puts  into  possession  is  not  a  trespasser  as  reg^ards  the  person 
divested. 

APPEAL  from  the  court  of  the  fifth  district. 

In  the  year  1814,  some  person,  not  connected  in  the  present  cause, 
sued  Prevot,  the  husband,  recovered  judgment,  and  obtained  execu- 
tion. The  sheriff  thereupon  seized  a  house  and  piece  of  land  as 
the  property  of  Prevot,  and  proceeded  to  make  the  appraisement 
This  being  done,  and  no  opposition  whatever  made  to  these  proceed- 
ings, he  sold  the  property  seized  to  the  present  defendant  Henrietta 
Borel,  wife  of  Prevot,  however,  obtained  and  kept  possession  of 
the  premises — in  consequence  of  which  the  defendant  requested  the 
sheriff  to  put  him  in  possession,  who  thereupon  summoned  the 
posse  comitatxiSy  and  did  actually  put  him  in  possession.  The  house 
being  of  no  use  to  the  defendant,  and  the  materials,  in  his  estimation, 
not  worth  taking  away,  he  caused  it  to  be  burnt.  Henrietta  Borel 
afterwards  claimed  the  premises  as  her  own  private  property; 
brought  a  petitory  action,  and  recovered  it  by  a  judgment  of  the 
supreme  court.  4  Martin,  506.  And  on  the  18th  of  March,  1816, 
about  eighteen  months  after  the  alleged  trespass  had  been  committed, 
she  brought  her  action  for  damages,  not   against  the  sheriff,  but 
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against  Hennen,  and  did  in  fact  get  a  verdict  for  2000  dollars.  On 
a  motion  for  a  new  trial,  this  verdict  was  afBrmed,  and  judgment 
thereupon  rendered:  be  appealed. 

Derbigny,  J.,  delivered  the  opinion  of  the  court. 

The  first  question  which  presents  itself  here  is,  whether  any  tres- 
pass has  been  committed?  If  decided  in  the  affirmative,  the  second 
will  be,  whether,  from  the  conduct  of  the  defendant,  he  ought  to  be 
considered  as  one  of  the  trespassers,  and  as  such,  liable  to  indemnify 
the  plaintiffs? 

To  come  to  a  clear  understanding  of  the  first  question,  the  pre- 
vious inquiry  must  be,  who  was  iu  possession  of  the  plantation  when 
the  sheriff  came  there  with  the  posse  comitatus?  The  plaintiff,  to 
be  sure,  was  in  the  actual  occupation  of  the  house;  but  we  are  not 
to  conclude  from  that  circumstance,  that  she  was  the  possessor.  The 
plantation  had  been  previously  seized.  What  is  the  effect  of  a  legal 
seizure?  Surely  it  is  to  place  the  property  under  the  custody  of  the 
law,  until  it  is  disposed  of  according  to  law.  Formerly,  under  the 
government  of  Spain,  the  property  seized,  whether  real  or  personal, 
was  deposited  in  the  hands  of  some  person  of  solvent  fortune:  "  Los 
bienes  execniados,  ora  scan  muebles  d  raiceSy  se  han  de  segvestrary 
invenioriar  y  depositar  en  persona  abonada^  sin  llevarlos  nin 
ienerlos  en  su  poder  el  alguacilJ^  Curia  Philipicaj  tit.  Erecucion 
No,  19.  This  has  been  altered  into  a  deposit  into  the  hands  of  the 
sheriff  himself:  "  after  such  seizure,  the  sheriff  shall  keep  the  pro- 
perty so  seized  at  his  risk,  &c.  (see  page  172  and  242,  of  the  first 
volume  of  the  acts  of  our  legislature).  The  moment,  then,  that  a 
seizure  is  regularly  made,  (and  we  are  bound  to  presume  that  this 
is,  nothing  being  shov^n  to  the  contrary,)  the  thing  ceases  to  be  pos- 
sessed by  the  person  in  whose  possession  it  was  found,  and  is 
placed  under  the  custody  of  the  sheriff.  A  practice,  introduced  for 
the  mutual  convenience  of  the  party  and  of  the  sheriff,  is  to  leave 
the  possessor  on  the  property  seized;  but  that  does  not  change  the 
situation  of  the  thing;  the  occupier  is  there,  by  permission  of  the 
sheriff,  and  is  supposed  to  keep  the  property  for  him. 

Id  this  case,  however,  it  is  said  thai  the  property  seized  continued 
to  be  legally  possessed  by  the  plaintiff,  because  her  husband,  the 
debtor  against  whom  the  execution  went,  being  not  the  owner  of 
the  premises,  the  seizure  was  illegal.  We  do  not  think  that  this 
drcumstance  made  any  difference,  as  to  the  actual  possession  of  the 
thing  by  the  sherifil  The  plaintiff  might  indeed  have  caused  that 
possession  to  cease,  on  making  known  that  the  property  was  hers; 
but,  so  long  as  she  thought  fit  to  acquiesce  by  her  silence  in  the 
possession  of  the  sheriff,  that  possession  continued.  It  had  not  yet 
ceased,  when  the  sheriff  transferred  it  to  the  appellant;  that  transfer, 
therefore,  cannot  be  viewed  as  a  trespass.  If  a  trespass  was  com- 
mitted, it  took  place  when  the  sheriff  seized  the  property,  and  the 
sheriff  alone  can  be  answerable  for  it 
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Should  we  admit  that  the  possession  of  the  plantation  was  retained 
by  the  plaintiff,  notwithstanding  the  seizure,  and  that  the  forcible 
entry  of  the  sheriff  on  it  was  a  trespass,  the  claim  of  the  plaintiff 
would  still  be  unsupported  by  the  evidence.  The  appellant  did  not 
aid  the  sheriff  in  taking  possession  by  force;  he  simply  received  from 
him,  the  transfer  of  that  possession,  after  it  had  been  taken.  He 
was  a  bona  fide  purchaser,  and  became  a  bona  fide  possessor.  Far 
from  being  answerable  in  damages  towards  the  plaintiff,  he  had  a 
right  to  enjoy  whatever  the  plantation  produced,  with  or  without 
culture,  and  was  not  even  liable  for  the  loss  of  the  property.  Civil 
Code,  480,  art.  30. 

From  this  view  of  the  subject,  it  becomes  unnecessary  to  examine 
the  other  questions  which  were  raised  in  this  case. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and  that  judg- 
ment be  entered  for  the  defendant,  with  costs. 

Workman  and  Hennen^  for  the  defendant. 

Brent  J  for  the  plaintiffs. 


State  V.  DuDlap  d  al     V.  271. 

The  Sapreme  Court  will  not  issue  a  mandamut  to  restore  the  clerk  of  a  district  court  to 

bis  office. 

MARTIN,  J.,  delivered  the  opinion  of  the  court 

On  fhe  affidavit  of  Samuel  Thomberry,  that  he  was  duly  appointed 
clerk  of  the  parish  of  Concordia,  and  has  ever  fulfilled  all  the  duties 
of  the  office  with  care  and  fidelity,  and  yet  the  judge  of  the  seventh 
district  has  removed  him  therefrom,  and  appointed  Edmund  Ran- 
dolph, the  other  defendant,  in  his  stead,  and  compelled,  by  force,  a 
surrender  of  the  records  and  papers  of  the  office  from  the  deponent 
to  said  Randolph,  a  rule  was  granted  to  show  cause  why  a  man- 
damns  should  not  issue  for  the  restoration  of  the  defendant  in  his 
said  office,  and  the  return  of  the  records  and  papers  thereof  to  him. 

After  hearing  an  argument,  this  court  is  of  opinion  that  the  man- 
damns  cannot  issue. 

The  clerk  cannot  be  considered  as  removed:  for  this  court  alone 
has  the  power  of  removing  him.  The  facts  sworn  to  present  only 
the  case  of  a  disturbance.     If  it  does  really  exist,  the  deponent  has 
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his  remedy  in  the  ordinary  course  of  justice,  by  an  action  for  dama- 
ges, and  the  intruder  may  be  ousted  by  a  writ  of  quo  warranto.  It 
is  true,  in  a  case  Uke  the  present,  an  officer  is  commonly  reinstated  by 
a  writ  of  mandamus.  But,  it  caimot  be  believed  that,  if  the  present 
incumbent  be  declared  by  a  proper  judgment  to  have  been  illegally 
placed  in  an  office,  which  was  not  vacant,  the  court  of  the  seventh 
district  will  prevent  the  defendant  from  acting. 

Were  we  to  proceed,  in  a  summary  mode,  by  the  process  of  man- 
damus^ we  would  take  original  cognizance  in  an  extraordinary  man- 
ner, of  a  right  to  an  office,  contested  by  two  persons — a  right  which 
may  effectually,  though  less  speedily,  be  asserted  in  the  ordinary 
course  of  justice. 

The  rule  must  be  discharged. 


Poston  V.  Adams.     V.  272. 

Judgment  annulled  for  want  of  the  reaaont  on  which  it  was  groanded,  and  new  judgment 
rendered.  Where  answer  of  one  party  to  interrogatories  has  been  excepted  to,  the 
answer  cannot  be  witlidrawn,  and  may  be  used  by  the  other  party  against  respondent 

APPEAL  from  the  court  of  the  fifth  district 

Martin,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  there  was  a  judgment  for  the  defendant  and  appellee. 

The  appellant  shows  that  the  judgment  ought  to  be  reversed,  be- 
cause it  contains  the  citation  of  no  law,  nor  any  reasons;  and  therefore 
is  void,  imder  the  law  and  the  constitution. 

lliis  point  has  been  frequently  determined,  and  lately  in  the  case 
of  Urquhart  v.  Taylor,  in  this  court,  during  this  term,  on/e,  360. 

The  judgment  is  therefore  annulled,  avoided  and  reversed.  La- 
verty  et  aL  v.  Gray  et  aLj  4  Murlinj  463;  Sierra  v.  Slort,  id.  316. 

Proceeding  to  inquire  what  judgment  the  court  below  ought  to 
have  given,  we  are  arrested  by  a  bill  of  exceptions  of  the  defendant 

The  court  below,  having  pronounced  the  answers  of  the  plaintiff  to 
the  defendant's  interrogatories  not  properly  sworn  to;  and  the  plain- 
tiff having  filed  a  second  answer,  his  attorney  took  out  the  first.  At 
the  trial,  the  defendant,  stating  that  the  first  answer  was  necessary  to 
him  in  lessening  the  credit  which  was  to  be  given  to  the  second, 
moved  the  court  to  order  the  attorney  to  replace  it  on  the  files;  and 
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the  court  refusing  to  do  so,  on  the  ground  that  the  defendant,  having 
once  objected  to  the  reading  of  the  paper,  was  not  entitled  to  demand 
it,  the  defendant  excepted  to  the  opinion  of  the  court. 

We  think  that  the  court  ought  to  have  ordered  the  attorney  to 
replace  the  answer  on  the  files.  A  paper  once  put  on  record,  or  on 
the  files  of  the  court,  ought  not  to  be  withdrawn  without  leave.  Each 
party  has  a  right  to  the  proper  use  of  it.  Ahhough  the  defendant 
had  refused  to  allow  thie  reading  of  the  paper  by  the  plaintiflT,  yet  he 
had  the  right  of  using  it  against  him.  If  the  answer  had  not  been 
sworn  at  all,  surely  the  defendant  might  have  opposed  the  reading  of 
it  till  it  was  9worn  to — yet  this  would  not  deprive  him  from  the  bene- 
fit of  any  admission  therein  made  by  the  plaintiff,  which,  though  not 
evidence  for  the  plaintiff,  without  being  sworn  to,  was  evidence 
against  him  without.  It  cannot  be  denied,  that  the  defendant  might 
oppose  to  the  answer,  in  order  to  diminish  the  force  of  it,  any  con- 
trary declaration  orally  made  by  the  plaintiff — the  same  declarations 
could  not  be  refused  to  be  given  in  evidence,  because  they  were 
written — nor  because  they  were  contained  in  a  paper  which  had  once 
been  tendered  by  the  plaintiff,  and  the  illegal  introduction  of  which 
by  the  plaintiff  the  defendant  had  resisted.  A  party  may  offer  his 
antagonist's  declaration  to  derogate  from  the  credit  of  his  answer  on 
oath,  without  being  compelled  to  present  that  declaration  as  absolute 
evidence. 

The  whole  evidence  to  which  the  parties  are  entitled,  not  being  be- 
fore us,  we  are  unable  to  pronounce  a  final  judgment — the  ^use  is 
therefore  remanded  for  trial,  with  directions  to  the  district  court  to 
order  the  attorney  of  the  plaintiff  to  return  the  first  answer  to  the 
files  of  the  court. 

But  the  appeal  being  taken  from  an  erroneous  judgment,  the  costs 
of  the  appeal  must  be  borne  by  the  appellee. 

Baldwin^  for  the  plaintiff. 

Porter^  for  the  defendant. 
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Seville  v.  Chretien.     V.  275. 

Htld^  that  by  the  practice  uf  the  late  Superior  Court,  (in  which  appeal  cases  were  tried  as 
origrinal,)  a  jadgment  of  nonsuit  obtained  by  appellant  against  appellee  who  was  plain- 
tiff below,  does  not  amount  to  a  desertion  of  the  ap|ieai  by  appellant:  nor  give  tlie  ori- 
ginal  judgment  the  force  of  res  judicata. 

Under  the  French  government  in  Louisiana,  some  Indians  were  held  in  slai^ry,  and  the 
establishment  of  the  Spanish  government  did  not  restore  such  to  freedom. 

APPEAL  from  the  court  of  the  fifth  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court.* 
In  the  year  1765  or  1766,  Duchene,  an  Indian  trader,  brought  an 
Indian  woman  to  Opelousas,  whom  he  sold  to  Chretien  the  father  of 
the  defendant  and  appellee;  she  died  not  long  after,  leaving  a  female 
child  which  remained  peaceably  with  Chretien  as  his  slave,  until 
some  time,  during  the  period  in  which  the  Baron  de  Carondelet  was 
Governor  of  the  province  of  Louisiana,  when  she  went  to  New  Orleans 
with  her  master,  for  the  purpose  of  claiming  her  freedom  before  the 
proper  tribunal.  It  seems  a  suit  was  commenced,  but  no  record  can 
be  found  of  it.  She  remained  with-  Chretien  as  his  slave  until  his 
death  in  1803,  having  several  children.  After  his  death  all  the  de- 
scendants of  the  Indian  woman  sold  by  Duchene  brought  suit  for  their 
freedom.  *  »  *  The  fact  that  a  considerable  number  of  Indians 
and  their  descendants  were  held  in  slavery  at  the  time  the  Spanish 
government  took  possession  of  Louisiana,  in  1769,  is  clearly  proved. 
Plaintiff's  counsel  contends  that  the  decision  of  the  cause  must 
be  according  to  the  rules  of  the  Spanish  system  of  laws..  According 
to  these  laws,  it  is  clear  that  since  the  famous  regulations  of  Charles 
V,  made  about  the  middle  of  the  fifteenth  century,  Indians  could 
not  be  reduced  to  slavery,  and  if  the  case  was  to  be  decided  by  them, 
he  would  certainly  be  entitled  to  his  freedom.  But  on  the  other 
side,  it  is  contended  that  this  court  ought  to  be  governed  in  the 
determination  of  this  suit,  by  the  municipal  laws  and  usages  of 
France,  by  which  her  American  colonies  were  ruled.  On  this  pre- 
vious question,  our  opinion  is  in  favor  of  the  defendant  and  appellee. 
It  is  true  that  the  province  of  Louisiana  was  ceded  by  France  to 
Spain,  in  1763,  by  a  secret  treaty,  but  no  effectual  possession  of  the 
country  was  taken,  until  the  arrival  of  governor  O'Reilly,  in  1769. 
Now,  it  is  an  incontrovertible  principle  of  the  laws  of  nations,  that 
in  cases  of  the  cession  of  any  part  of  the  dominions  of  one  sovereign 

*  Martin,  J.,  did  not  join  in  this  opinion,  having  been  of  ooonwl  in  the  caase. 
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power  to  another,  the  inhabitants  of  the  part  ceded,'  retain  their 
ancient  municipal  regulations,  until  they  are  abrogated  by  some  act 
of  their  new  sovereign.  In  relation  to  the  colony  of  Louisiana, 
nothing  tending  to  repeal  its  former  laws,  such  as  they  were  under 
the  French  government,  took  place  till  the  year  1769,  and  we  have 
already  seen  that  the  Indian  woman,  the  ancestor  of  the  plaintiff, 
was  brought  into  the  country,  and  sold  as  a  slave  in  the  year  1765 
or  1766. 

Slavery,  notwithstanding  all  that  may  have  been  said  and  written 
against  it,  as  being  unjust,  arbitrary  and  contrary  to  the  laws  of 
human  nature,  we  find  in  history  to  have  existed  from  the  earliest 
ages  of  th^  world,  down  to  the  present  day. 

In  investigating  the  rights  of  the  parties  now  before  the  court,  it  is 
deemed  unnecessary  to  inquire  into  the  different  means  by  which 
one  part  of  the  human  race  have,  in  all  ages,  become  the  bondsmen 
of  the  other,  such  sis  captivity,  being  the  offspring  of  those  already 
enslaved,  &c.  However,  we  are  of  opinion  that  it  may  be  laid  down 
as  a  legal  axiom,  that  in  all  governments  in  which  the  municipal 
regulations  are  not  absolutely  opposed  to  slavery,  persons  already 
reduced  to  that  state,  may  be  held  in  it,  and  we  also  assume  it,  as  a 
first  principle,  that  slavery  has  been  permitted  and  tolerated,  in  all 
the  colonies  established  in  America,  by  European  powers — most 
clearly  as  relates  to  the  blacks  or  Africans,  and  also  in  relation  to 
Indians,  in  the  first  periods  of  conquest  and  colonisation.  Taking 
this  principle  for  granted,  it  accounts  in  some  measure  for  the  absence 
of  any  legislative  act  of  the  European  powers,  for  the  introduction 
of  slavery  into  their  American  dominions.  If  the  record  of  any 
such  act  exist,  we  have  not  been  able  to  find  any  trace  of  it.  It  is 
true  that  Charles  the  Fifth,  in  the  first  part  of  the  sixteenth  century, 
granted  a  patent  to  one  of  his  Flemish  favorites,  for  the  exclusive 
right  of  importing  four  thousand  negroes  into  America,  which  was 
purchased  by  some  Genoese  merchants,  who  were  the  first  who 
brought  into  a  regular  form,  the  commerce  for  slaves  between  Africa 
and  America.  A  few  years  before,  a  small  number  of  negroes  had 
been  introduced  by  the  permission  of  Ferdinand.  But  the  privilege 
granted  by  the  Emperor,  so  far  from  being  the  first  introduction  of 
slavery  into  the  new  world,  was  intended  as  a  means  of  enabling 
the  planters  to  dispense  with  the  slavery  of  the  Indians,  who  had 
been  reduced  to  a  state  of  bondage  by  their  European  conquerors. 
A  full  account  of  these  transactions  may  be  seen  in  Robertson's 
History  of  America. 

On  turning  our  attention  to  the  first  settlement  of  the  British 
colonies  in  America,  we  find  that  the  introduction  of  negro  slaves 
into  one  of  the  most  important,  was  accidental.  In  the  year  1616, 
as  stated  by  Robertson,  and  1620,  by  Judge  Marshall  in  his  Life  of 
Washington,  a  Dutch  ship  from  the  coast  of  Guinea,  sold  a  part  of 
her  cargo  of  negroes  to  the  planters  on  James  river.  This  is  the 
first  origin  of  the  slavery  of  the  blacks,  in  the  British  American 
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provinces.  About  t\7enty  years  after,  slaves  were  introduced  into 
New  England.  All  this  took  place  without  any  previous  legislative 
act  on  the  subject:  and  it  is  believed  that  Indians  were  at  the  same 
time,  and  before,  held  in  bondage.  The  absence  of  any  act,  or 
instrument  of  government,  under  which  their  slavery  originated,  is 
not  a  matter  of  greater  surprise,  than  that  there  should  be  none 
found,  authorising  the  slavery  of  the  blacks. 

The  first  act  of  the  legislature  of  the  province  of  Virginia,  on  the 
subject  of  the  slavery  of  the  Indians,  was  passed  in  1670,  and  one 
of  its  provisions,  as  we  are  informed  by  Judge  Tucker,  prohibits  free 
or  manumitted  Indians  from  purchasing  Gliristian  servants.  The 
vrovdsfree  or  manuniitledj  are  useless  and  absurd,  if  there  did  not 
exist  Indians  in  slavery,  and  Indians  who  had  been  slaves,  and  had 
been  manumitted,  before  and  at  the  time  this  act  was  passed.  Indeed, 
from  the  history  and  legislative  proceedings  of  the  British  colonies, 
both  in  the  West  India  islands  and  in  North  America,  it  clearly 
appears,  that  in  most,  if  not  in  all  of  them,  the  slavery  of  the  Indians 
was  tolerated  by  government,  in  the  early  periods  of  their  settlement 
without  any  specific  legislation  on  that  subject. 

The  French  government  was  later  in  establishing  colonies  in 
America,  than  the  British  and  Spanish.  In  our  researches  on  the 
subject  under  consideration,  we  have  not  been  able  to  discover  any 
legislative  act  of  it,  by  which  the  colonies  were  authorised  to  hoki 
Indians  in  bondage,  but  that  it  was  customary  to  purchase  and  hold 
some  classes  of  them  in  slavery,  cannot  be  doubted.  This  cannot 
have  been  without  the  permission,  or  at  least  the  toleration  of 
government.  Moreau  de  St.  Mery,  speaking  of  the  black  popula- 
tion of  St.  Domingo,  observes,  that  among  it,  are  the  descendants  of 
some  Indians  from  Guiana,  Louisiana,  &c.,  whom  government  and 
individuals,  in  violation  of  the  law  of  nature,  deemed  it  profitable  to 
reduce  to  slavery.  1  Hist,  St,  Dom,  67.  In  the  beginning  of  the 
eighteenth  century,  he  adds,  that  there  were  upwards  of  three  hun- 
dred Indian  slaves  in  the  French  part  of  St.  Domingo.  In  1730, 
the  governor  of  Louisiana,  sent  three  hundred  of  the  Natchez  tribe 
to  be  sold.  Several  arrived  after  that  period  from  Canada  and 
Louisiana. 

Here  we  have  historical  facts,  establishing  beyond  contradiction, 
the  holding  of  Indians  as  slaves  in  one  of  the  French  colonies,  many 
of  whom  were  transported  from  the  very  colony  in  which  the  ances- 
tor of  the  pinintiff  and  appellant  were  held  in  bondage.  Were  it 
necessary  to  prove  that  they  were  legally  held  so,  the  evidence  of  it 
would  be  found,  in  their  being  taxed  as  slaves,  2  St.  Domingo  Lawsy 
541 ;  a  circutnstance,  which  creates  at  least  a  very  violent  presump- 
tion, that  the  municipal  regulations  of  the  French  colonies,  did  not 
prohibit  the  slavery  of  the  Indians.  This  appears  to  have  been  the 
opinion  of  the  Spanish  government,  which  we  have  seen  succeeded 
to  the  French  in  Louisiana.  Governor  O'Reilly,  in  1 769,  on  taking 
possession  of  the  colony,  discovered  that  a  considerable  number  of 
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Indians  were  held  in  slavery  by  the  French  colonists.  This,  he 
declared,  by  a  proclamation,  to  be  contrary  to  the  wise  and  pious 
laws  of  Spain:  but  by  the  same  instrument,  he  confirmed  the  inhabi- 
tants in  their  possession  of  such  Indian  slaves,  until  the  pleasure  of 
the  king,  in  this  respect,  could  be  known.  Here,  then,  is  a  recogni- 
tion of  the  right  of  the  possessors  to  hold  their  Indian  slaves,  until 
the  legislative  will  of  the  monarch  should  deprive  them  of  it.  This 
never  did  happen.  In  conformity  with  this  opinion,  is  a  decree  of 
the  Baron  de  Carondelet,  twenty-five  years  after,  in  1794,  by  which 
he  orders  two  Indians,  Alexis  and  David,  to  return  to,  and  abide 
with  their  owners,  until  the  royal  will  was  expressed  to  the  contrary. 

The  inhabitants  of  the  colony  of  Louisiana,  while  under  the 
government  and  dominion  of  France,  held  Indians  in  slavery.  The 
Spanish  government,  undejr  which  they  passed,  recognised  their  right 
to  hold  them,  until  it  should  be  altered  by  a  declaration  of  the  king's 
will.  It  never  was  declared.  The  colony,  without  any  change  in 
the  condition  of  the  original  population,  is  receded  to  the  French 
nation,  and  by  it  transferred  to  the  United  States,  under  a  treaty 
securing  to  its  inhabitants,  their  rights  to  property,  as  it  stood  mider 
the  former  government.  Throughout  these  political  changes,  the 
ancestor  of  the  defendant  and  appellee,  remained  undisturbed  in  his 
possession  of  the  plaintifi*  and  appellant's  mother,  as  his  slave,  and 
of  him  since  his  birth.  It  is  true,  that,  during  the  government  of  the 
Baron  de  Carondelet,  the  plaintiff's  mother,  as  has  been  stated,  made 
an  attenipt  to  obtain  her  freedom;  what  proceedings  took  place 
before  that  governor,  whether  any,  or  what  judgment  was  rendered, 
cannot  now  be  ascertained.  The  only  thing  clear,  is,  that  she 
returned  with  the  defendant's  father  from  New  Orleans,  and  re- 
mained with  him  as  his  slave,  until  his  death.  This  certainly  raises 
a  presumption,  that  the  suit  terminated  in  a  mnnner  unfavorable  to 
her  claim.  If  this  is  to  have  any  weight  on  the  determination  of 
the  present  case,  it  must  certainly  be  placed  against  the  plaintiff. 

Upon  the  whole,  we  are  of  opinion,  that  neither  from  a  view  of 
the  political  changes  in  the  country,  nor  a  fair  examination  of  the 
subject,  is  the  plaintiff  and  appellant  entitled  to  his  freedom. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed. 

Baldwin^  for  the  plaintiff. 

Brent  J  for  the  defendant. 

*^*  There  was  no  case  determined  during  the  months  of  October 
and  November. 
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Poydras  v.  Livingston  et  al.     Y.  293. 

HELD,  that  a  decision  improperly  sustaining  a  recusation  of  the 
judge  in  the  court  below  is  so  far  final  as  to  be  appealable  frona. 
The  law  authorises  the  recusation  of  a  judge  who  is  related  to  either 
party  in  the  fourth  degree  of  the  collateral  line — doubled  whether 
this  is  not  confined  to  such  relation  as  exists  by  consanguinity.  In 
this  case,  where  the  wives  of  judge  and  defendant  were  related  col- 
laterally by  consanguinity  in  the  fourth  degree — heldj  that  the  hus- 
bands are  not  related  even  by  aflSnity,  for  by  the  Roman  law,  afiinity 
is  that  which  exists  between  one  of  the  parties  married  and  the  rela- 
tions of  the  other. 


Vol.  I.— 32 
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Vidal  V.  Russell  et  al.     V.  297. 

THIS  was  a  mere  question  of  fact.  A  supercargo  charged  with 
the  entire  management  of  a  ship's  affairs,  is  not  thereby  authorised 
to  purchase  cotton  generally,  especially  in  case  of  its  not  being  intend- 
ed for  the  return  cargo  of  the  ship. 
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EASTERN  DISTRICT,   JANUARY  TERM,  1817. 


Decuir  v.  Pack  wood.     V.  300. 

HELDf  that  if  one  purchases  a  crop  of  sugar  after  viewing  it,  he 
cannot  claim  any  abatement  afterwards  on  account  of  its  inferior 
quality;  the  law  gives  no  remedy  against  the  want  of  discernment  in 
judging  the  quality  of  things — provided  there  has  been  no  conceal- 
ment or  deceit  on  the  "part  of  the  seller,  the  contract  cannot  be  attacked. 
The  judgment  cannot  give  interest  from  judicial  demand  on  the 
amount  found  by  the  jury,  when,  from  the  conditions  of  the  purchase, 
the  purchaser  was  to  give  his  notes  at  two,  three  and  four  months,  of 
which  terms  but  a  few  days  had  elapsed  at  date  of  suit 


Dutillet  V.  Chardon.     V.  307. 

THIS  case  is  the  same  found  in  4  Martin,  611.    Auctioneer 
allowed  compensation  on  quantum  meruit  for  leasing  property  at 
auction. 
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Mayor,  &c.,  v.  Duplessis.     V.  309. 

THE  contract  sued  on  in  this  case  was  a  contract  of  sale  accom- 
panied by  a  contract  of  annuity,  whereby,  in  consideration  of  the 
plaintiffs^  assent,  that  the  price  at  which  a  certain  lot  was  sold  should 
remain  in  defendant's  hands  for  twenty-nine  years,  and  as  long  there- 
after as  the  defendant  should  desire  it,  the  defendant  constituted  an 
annuity  to  the  plaintiffs,  equal  to  the  legal  interest  of  the  price,  to  be 
paid  them  quarterly,  until  the  price  was  actually  paid.  There  was 
a  clause  in  the  contract  which  declared  that  the  premises  and  build- 
ings that  may  be  erected  thereon,  shall  remain  specially  mortgaged 
for  the  payment  of  the  sum,  and  that  these  buildings  shall  form  no 
obstacle  to  the  removal  of  the  defendant,  his  heirs,  &c.  from  the  pre- 
mises in  case  two  quarters  of  the  annual  sum  to  be  paid  should  be  in 
arrear.  A  final  clause  provided,  that  should  defendant  make  a  ces- 
sion of  goods,  or  obtain  a  respite  from  his  creditors,  the  plaintiffs 
should  not  be  considered  as  having  transferred  to  defendant  the  abso- 
lute ownership  of  the  premises,  but  defendant  shall  be  considered  as 
a  precarious  possessor,  farmer  or  lessee,  and  plaintiffs  be  preferred  to 
all  other  creditors  on  the  premises,  and  take  possession  thereof.  Heldy 
this  was  a  real  sale,  the  price  being  left  in  defendant's  hands  as  the 
principal  of  an  annuity,  rente  constituie,  which  he  was  to  pay  to 
plaintiffs  until  he  exercised  his  right  of  redemption  which  is  of  the 
essence  of  the  contract  The  j^rrearages  claimed  are  those  of  a  rente 
constittiSe  merely  personal,  not  a  rente  foncilre  due  by  the  estate. 

The  clause  reserving  the  right  of  re-entry,  if  needful  in  case  of  non- 
payment of  the  price,  thus  resolving  the  sale  into  a  lease  on  that  event, 
does  not  alter  the  character  of  the  contract.  An  alienation  of  the 
premises  by  defendant  did  not  discharge  him,  though  he  strictly  fol- 
lowed the  terms  of  the  contract  therein.  Nor  did  the  receipt  by 
plaintiffs  of  arrearages  (accrued  after  the  alienation)  from  defendant's 
vendee  dissolve  the  obligation  of  the  defendant  to  plaintiffs.  One  of 
the  terms  on  which  it  was  lawful  for  defendant  to  alienate,  was,  that 
he  should  bind  his  vendee  to  pay  the  arrearages  that  would  become 
due  to  plaintiffs  after  the  alienation:  the  obligation  of  this  alienee  is 
an  accessory  obligation  and  does  not  dissolve  that  of  defendant 
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Mayor,  &c.,  v.  Bailey.     V.  321. 

One  may  have  a  direct  action  on  a  stipulation  in  his  fayor  in  a  deed  to  which  her  was  not 

a  party. 

APPEAL  from  the  court  of  the  first  district. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  had  sold  a  lot  of  ground,  on  an  annuity,  to  Duplessis, 
who  by  a  clause  in  his  deed  of  sale,  was  restrained  from  aliening  the 
premises^  unless  on  the  terms  on  which  he  had  acquired  them,  and 
was  bound  to  furnish  a  copy  of  the  deed  of  sale,  he  might  then  give, 
to  the  plaintiffs  within  a  fixed  time,  after  his  alienation.  He  accord- 
ingly sold  the  premises  to  the  defendant,  who  by  a  clause  in  his  deed 
covenanted  to  pay  the  plaintiffs  the  annuity,  and  to  perform  towards 
them  all  the  covenants,  entered  into  by  Duplessis. 

The  plaintiffs  received  two  instalments  of  the  annuity,  as  they  be- 
came  due;  afterwards  he  neglected  to  pay,  and  the  plaintiffs  brought 
the  present  suit,  to  recover  the  arrearages  accrued,  since  the  sale  from 
Duplessis  to  the  defendant. 

The  district  court  gave  judgment  for  the  defendant,  and  the  plain- 
tiffs appealed. 

The  demand  of  the  plaintiffs,  is  resisted  on  the  ground,  that,  as  the 
plaintiffs  were  not  a  party  to  the  deed  which  contains  the  covenant, 
on  the  breach  of  which  the  suit  is  brougTit,  they  cannot  have  any 
action  thereon — that  the  defendant  may  be  liable  to  the  person  with 
whom  he  contracted,  and  the  plaintiffs  may  finally  compel  the  defen- 
dant to  suffer  the  sale  of  the  premises,  which  are  hypothecated  for 
the  payment  of  the  annuity,  constituted  to  him  by  Duplessis,  but  they 
have  no  right  to  a  direct  action  against  the  defendant. 

According  to  the  principles  of  the  Roman  law,  a  third  person,  not 
a  party  to  a  contract,  had  no  action  to  compel  the  performance  of  any 
stipulation  in  his  favor  therein:  and  these  principles  were  adopted  in 
Spain.  Pari.  5, 5, 48.  But  by  the  laws  of  the  Ordinamienio  real^  3, 
8,  3,  these  principles  are  abrogated,  and  a  direct  action  is  given  to  the 
third  party.  2  Gomez ,  700,  n.  18.  In  the  English  common  law  books, 
decisions  are  to  be  found,  to  support  both  sides  of  this  question,  but 
those  in  which  the  action  was  denied  to  the  third  party,  seem  to  pre- 
ponderate.    1  Comyns  on  Contracts^  26. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  judg- 
ment be  entered  for  the  plaintiffs,  for  the  sum  of  eleven  hundred  and 

32* 
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thirteen  dollars,  the  amount  of  the  arrearages  due,  with  costs  of  suit 
in  both  courts. 

Hennen,  for  the  plaintifiis. 

CarUtoHj  for  the  defendant. 


D'Apremont  v.  Peytavin.     V.  323. 

THE  evidence  not  being  positive,  this  court  will  not  disturb  the 
finding  of  the  jury. 


Las  Cajgas  v.  Larionda's  Syndics.     Y.  325. 

HELD,  the  evidence  of  a  witness  familiar  with  the  handwriting 
of  a  person,  though  he  may  never  have  seen  him  write,  raises  a  suf- 
ficient legal  presumption  of  the  genuineness  of  a  signature,  if  no  cir- 
cumstance be  offered  to  lessen  the  presumption. 
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Chabot  et  al.  v.  Blanc.     V.  328. 


PatoI  evidence  is  not  admiraible  to  prove  that  a  grant  to  L.  L.  was  intended  and  ander- 
fltood  at  the  time  to  be  in  lieu  of,  and  to  operate  an  eztinguiahtnent  of  the  grant  to  F. 
1m  under  whom  defendant  claims. 

APPEAL  from  the  court  of  the  first  district 

The  petition  stated  that  the  plaintiffs  are  proprietors  of  certain  lots, 
lying  on  Leyee  street,  in  the  city  of  New  Orleans,  which  they  hold 
as  they  were  originally  granted,  with  the  same  boundaries,  and  sub- 
ject to  the  same  limitations  and  restrictions  of  length  and  depth,  front 
to  the  river  or  quay— that  a  certain  space  of  ground,  lying  between 
their  lots,  the  quay,  levee  or  bank  of  the  river,  is  a  public  common, 
and  was  thus  assured  to  the  original  grantees,  under  whom  they 
claim — that  a  part  of  this  space  was  granted  by  the  Baron  de  Caron- 
delet,  and  under  the  pretext  of  this  grant,  several  persons,  attempted 
to  improve  and  build  upon  it,  but  these  works  were  abated  as  a  pub- 
lic nuisance,  by  the  corporation  of  this  city,  and  proceedings  were 
had  thereon  in  the  court  of  the  first  district,  and  a  judgment  rendered 
by  which  the  grantee,  or  those  who  claim  under  him,  were  quieted, 
in  the  possession  or  enjoyment  of  the  said  ground  or  common,  in 
consequence  of  no  defence  having  been  made  by  the  mayor,  &c., 
which  judgment  is  complained  of  as  doing  great  and  manifest  injury 
to  the  plainti&,  by  depriving  them  of  their  several  and  proper  rights 
— that  the-  defendant  had,  in  consequence  of  said  judgment,  again 
commenced  the  inclosure  of  said  ground,  for  the  purpose  of  building 
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thereon,  to  the  injury,  damage  and  total  destruction  of  their  fair  and 
equitable  title  and  rights. 

On  this  petition  an  injunction  was  granted,  which  was  afterwards 
dissolved  and  the  suit  dismissed. 

The  plaintiffs  appealed,  and  the  record  came  up  without  any  state- 
ment of  facts,  or  any  record  of  the  evidence  adduced  below. 

A  bill  of  exceptions  appeared  on  the  record.  It  was  taken  to  the 
opinion  of  the  district  court,  in  refusing  parol  evidence  to  be  given 
by  the  plaintiffs'  counsel,  to  show  that  a  grant  to  Louis  Lioteau 
was  intended  and  understood  at  the  time,  to  be  in  lieu  of,  and  to 
operate  an  extinguishment  of  the  grant  to  Francis  Lioteau,  under 
whom  the  premises  are  claimed  by  the  defendant. 

Besides  the  error  in  the  bill  of  exceptions,  the  plaintiffs  alleged 
the  following: 

The  indistinctness,  indeterminateness  and  insufficiency  of  the  judg- 
ment as  a  final  judgment  of  the  cause. 

The  erroneous  legal  inferences  drawn  from  the  facts,  which  the 
judgment  itself  takes  for  granted  or  proved. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

To  have  admitted  the  evidence  which  the  plaintiffs  offered,  would 
in  our  opinion,  have  been  a  violation  of  the  rules  of  our  statute, 
made  for  the  protection  of  written  covenants,  and  the  security  of 
those  who  hold  property  under  them,  against  the  uncertainty  of  tes- 
timonial proof.  Civil  Code  310,  art.  242.  It  is  contended,  on  the 
part  of  the  appellants,  that  this  rule  is  applicable  only  to  lawful  acts, 
and  not  to  such  as  are  null  and  void  ab  initio^  on  account  of  the 
object  being  hors  de  commerce^  fyc.  This  may  be  true,  but  cannot 
be  applied  to  the  present  bill  of  exceptions,  by  which  it  appears  that 
evidence  was  offered,  not  to  prove  that  the  grant  to  the  appellee  is 
void,  because  it  purports  to  dispose  of  something,  not  grantable  to 
their  prejudice  and  injury,  but  that  it  is  void  because  something  else 
was  granted  to  some  other  person,  as  a  consideration  for  its  nullity. 
To  make  this  circumstance  available,  against  the  first  grantee,  it 
ought  to  be  shown  that  he  assented  to  it,  or  covenanted  to  this  effect: 
which  would  be  to  show  a  contract  differing  from  the  written  act, 
which,  according  to  our  code,  cannot  be  done  by  parol  evidence,  and 
the  judge  was  correct  in  rejecting  it. 

The  errors  assigned,  as  apparent  on  the  face  of  the  record,  although 
numerous,  may  be  reduced  to  two  classes.  Those  relating  to  the 
departure  of  the  judgment  from  the  matter  in  issue  between  the 
parties,  and  those  relating  to  erroneous  conclusions  in  law,  drawn  by 
the  judge  from  facts  assumed  by  him,  but  not  appearing  in  evidence. 
As  to  those  of  the  latter  class,  it  is  sufficient  for  us  to  observe,  that  this 
court  cannot  legally  notice  the  facts  in  any  cause,  unless  they  appear 
by  a  statement,  or  the  testimony,  as  given  in  the  inferior  court,  which 
may  be  sent  up  with  the  record.    In  the  present  ^case,  the  facts  are 
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not  exhibited  to  us  in  either  of  these  forms,  and  consequently  any 
erroneous  opinion  of  the  inferior  court,  founded  on  facts  not  appearing 
in  evidence,  nor  shown  as  required  by  law,  cannot  be  corrected: 
for  de  non  exisfeniibus  ei  non  apparentibus  eadem  est  ratio. 

In  order  to  discover  whether  any  error  of  the  first  class  does  really 
exist,  as  stated  by  the  counsel  of  the  plaintiffs,  and  appellants,  it  is  neces* 
sary  to  examine  minutely  the  declarations  and  complaints  in  the  peti- 
tion. The  answer  amounts  to  a  general  denial  of  all  the  allegations  of 
the  plaintiffs  tending  to  prevent  the  defendant's  enjoyment  of  the  pre- 
mises. From  these  allegations,  it  is  believed  to  be  altogether  impossible 
to  ascertain  what  right  the  plaintifEs  claim,  or  what  injury  to  their 
property  they  complain  of,  as  originating  in  the  conduct  of  the  defen- 
dant. 

They  state  the  lot  of  ground,  on  which  are  the  works  commenced 
by  the  defendants,  complained  of  as  an  injury  to  their  several  and 
proper  rights,  to  be  a  public  common. 

Considered  simply  as  a  public  common,  without  taking  into  view 
the  relative  situation  of  the  property  of  the  plaintiffs,  they  have  no 
more  right  or  interest  in  it  than  any  other  citizen  of  the  town:  and 
by  their  own  showing,  in  the  petition,  it  has  been  already  adjudged 
by  a  competent  tribunal  that  it  is  not  a  public  common — a  judgment 
having  been  obtained  to  quiet  the  defendant  in  the  possession  of  it  as 
his  private  property.  It  is  true  that  they  claim  several  and  proper 
rights;  but  in  no  place  do  they  say  what  those  rights  are — ^how  they 
originated — whether  they  be  of  property  in  the  thing,  or  that  it  should 
not  be  granted  or  appropriated  to  the  separate  and  unlimited  use  of 
any  individual,  because  such  a  grant  or  appropriation  deteriorates 
and  lessens  the  value  of  their  houses  and  lots  adjacent  thereto,  in  vio- 
lation of  the  good  faith,  which  ought  to  have  been  observed  to  the 
original  grantee;  in  other  words,  that  it  is  not  grantable  as  against 
them,  and  that  the  grant  is  null  and  void,  on  account  of  fraud  or 
mistake;  tl)e  grantor  having  made  it  contrary  to  some  obligation, 
either  express  or  implied,  arising  out  of  the  original  cession  of  the 
lots,  held  by  the  plaintiffs  and  appellants,  according  to  an  authentic 
and  established  plan  of  the  city. 

After  having  declared  the  ground,  or  open  space  between  their 
lots  and  the  river,  to  be  a  public  common — after  having  complained 
that  the  judgment  obtained  by  the  defendant  against  the  corporation 
of  the  city,  as  set  forth  in  the  petition,  has  deprived  them  of  their 
several  and  proper  rights,  without,  in  any  distinct  manner,  specifying 
and  designating  those  rights,  the  plaintiffs  finally  allege  that  <^the 
defendant  still  persists  in  making  preparations  to  build  on  the  ground 
in  dispute,  notwithstanding  their  interdiction,  to  the  total  destruction 
of  their  fair  and  equitable  title  and  rights?"  What  title?  What 
rights?  Title  and  rights  to  the  disputed  property?  No — for  they 
have  before  told  us,  that  is  a  public  common.  Being  a  conmion,  they 
cannot  legally  claim  any  private  right  of  property  in  it — and,  con- 
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sidered  merely  as  commoners^  their  rights  have  already  been  decided 
on,  by  a  competent  tribunal. 

The  circumstance  of  the  district  court  having  decided  that  the 
plaintiff  and  appellants  have  no  title  to  the  lot  occupied  by  the  ap- 
pellee, is,  perhaps,  more  than  ought  to  have  been  done:  as  it  does  not 
clearly  appear  that  their  right  of  private  property  is  put  in  issue,  by 
the  pleadings  in  the  case.  But  this  ought  not  to  vitiate  the  judgment, 
if  it  be  correct  in  other  respects.  It  is  a  judgment,  by  which  the 
plaintifPs  petition  is  dismissed — and,  in  the  opinion  of  this  court, 
properly  so,  as  being  so  vague  and  uncertain  that  no  final  judgment 
or  decree  can  be  made  thereon  on  the  merits  of  the'  case. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

fForkmariy  for  the  plaintiffs. 

MazureaUy  for  the  defendant. 


Rogers  v.  Smith.     V.  359. 

THE  power  of  the  special  administrator,  created  by  an  ordinance 
of  the  governor-general  of  Louisiana  in  1804,  which  extended  to 
vacant  estates  of  persons  who  shall  not  have  resided  in  New  Orleans 
more  than  two  years:  he/d,  to  refer  to  persons  coming  to  New  Orleans 
from  abroad,  not  to  the  citizens  of  Louisiana. 


Johnson  v.  Duncan  et  al.^  Syndics.     Y.  361. 

IT  being  agreed  between  counsel,  that  the  note  sued  on  should  be 
received  in  evidence  so  far  as  it  purports  to  be  made  by  defendant: 
held^  that  this  does  not  dispense  the  holder  from  proving  the  hand- 
writing of  the  payee. 
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Morgan  v.  Young  et  al.     V.  364. 

HELD  J  that  the  purchaser  at  a  sale  under  a  j^.  fa.  may  be  at- 
tacked personally,  before  recourse  to  the  land  which  was  sold  and 
mortgaged  for  the  price. 


Pierce  v.  Grays  et  al.     V.  367. 

By  the  ^p&niah  laws  a  donation  to  an  infant,  of  slaTcs  delivered  to  the  donee's  father,  is  irre- 
yocable,  notwithstanding  there  was  no  formal  acceptance  by  the  father  for  the  donee. 

APPEAL  from  the  court  of  the  third  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  appellant  claims  two  slaves  from  the  defendants. 
On  the  17th  of  August,  1809,  he  purchased  from  Philip  A  Gray, 
father  of  the  defendants,  eighteen  slaves,  and  among  them  the  two 
now  claimed,  as  having  always  remained  in  the  possession  of  the 
vendor,  or  his  heirs.  On  the  next  day,  he  executed  a  deed  of  gift, 
in  favor  of  Mayo  Gray,  and  Sarah  A.  Gray,  infant  children  of  the 
vendor,  for  said  slaves.  The  property  remained  in  this  situation,  till 
the  17th  of  September,  1814,  when  the  donor,  seems  to  have  changed 
his  benevolent  intention  towards  the  donees,  and  declared  before  the 
judge  of  the  parish  of  Feliciana,  his  will  and  desire  to  revoke  and 
annul  "the  deed  of  gift  executed  by  him,  in  the  year  1809,  before 
Wm,  Lewis,  Syndic  of  the  district  of  Feliciana,  then  under  the 
government  of  Spain.*' 

The  fact  of  the  written  donation,  executed  by  the  plaintiff,  appears 
so  conclusively,  by  the  introduction  of  the  instrument,  intended  as  a 
revocation  of  the  donation,  that  it  is  thought  unnecessary,  to  notice 
the  bill  of  exceptions  of  the  defendants,  on  the  introduction  of  parol 
evidence,  to  prove  the  acknowledgement  of  the  plaintiff  to  that  effect. 

The  only  question  of  law,  which  arises  out  of  these  facts,  is  whe- 
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ther  the  donation  was  perfect  and  irrevocable,  without  any  formal 
acceptance,  for  the  infants  by  their  father,  or  some  other  person. 

According  to  the  rules  laid  down,  on  the  subject  of  donations, 
inter  vivosy  it  is  clear,  that  the  donor  is  bound,  only  from  the  accept- 
ance of  the  donation,  in  precise  terms;  and  that  it  produces  no  eflfect, 
except  from  the  day  of  the  acceptance.  Civil  Code,  220,  art.  54. 
Were  the  case  to  be  decided  by  these  rules,  it  is  probable,  that  the 
judgment  of  the  district  court  would  prove  to  be  an  erroneous  one. 
But  we  are  of  opinion,  that  our  code,  does  not  properly  exhibit  the 
rules,  by  which  the  point  in  dispute  between  the  parlies  must  be 
settled. 

The  contract  was  made  under  the  Spanish  government,  and  the 
municipal  laws  of  Spain  are  alone  applicable  to  it.  These,  it  is 
believed,  are  not  so  rigorous  as  our  statute,  in  requiring  a  formal 
acceptance,  in  order  to  give  validity  to  a  donation,  or  to  render  it 
perfect  and  irrevocable;  except  in  the  cases  laid  down  as  ingratitude, 
a  change  of  situation  in  the  donor,  who  has  given  the  greatest  part 
of  his  estate,  the  subsequent  birth  of  children,  &c.,  which  apply  to 
donations,  complete  as  to  form. 

Gomez,  in  his  variaB  resolutiones^  lays  it  down,  on  the  subject  of 
donations,  that  they  are  executed  in  two  modes:  by  delivery  or  pro- 
mise. By  delivery,  quando  nuild  precedent e  promissione  vel  oblU 
gatione  quis  tradit  suam  rem  alteri  causd  donationis;  quia  tunc 
statim  valet  et  perficitur  donatio;  et  transit  dominium  et  plenum 
jus  reiy  in  accipientem^  ex  titulo  et  causd  donationis.  A  donation 
by  promise,  is  when  a  person  obliges  himself  to  give  or  deliver  some- 
thing to  another.  If  a  donation,  accompanied  by  the  delivery  of  the 
thing,  be  complete  and  perfect,  it  follows,  as  a  necessary  conse- 
quence, that  it  ought  to  be  considered  as  irrevocable,  on  the  part  of 
the  donor,  unless  for  causes  authorised  by  law. 

The  donation  made  by  the  plaintiff  and  appellant  was  not  accom- 
panied by  any  formal  delivery  of  the  slaves  given  to  the  appellees, 
or  any  person  for  them;  but  they  were  left  in  the  possession  of  their 
father,  who  held  them  before  the  execution  of  the  deed  of  gift  to  his 
infant  children.  He  was  the  proper  person  to  have  received  the 
donation  for  them;  and  having  abready  the  possession  of  the  slaves, 
no  formal  delivery  was  necessary  to  transfer  the  dominion  of  them 
in  full  right  to  the  donees.  We  consider  the  slaves  as  having  been 
in  the  possession  of  the  father,  under  the  donation  to  his  children, 
and  held  for  them,  from  the  time  of  the  execution  of  the  deed  of  gift, 
to  the  commencement  of  this  action.  Was  a  formal,  written  accept- 
ance of  the  donation  necessary,  on  the  part  of  the  donees,  under 
these  circumstances,  to  render  it  irrevocable  by  the  donor?  The 
court  is  of  opinion,  that  it  was  not.  It  is  very  doubtful  whether,  by 
the  laws  of  Spain,  a  formal  acceptance  be  necessary  in  any  case, 
where  the  delivery  of  the  thing  accompanies  the  donation.  But  in 
cases  of  minors,  infants  and  absent  persons,  ho  acceptance  is  neces- 
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sary  to  render  the  donation  irrevocable,  according  to  Gomez.  Trea- 
tise mi  Donations^  n.  3.  It  is  true,  that  in  a  donation  to  an  absent 
person,  it  seems  required  that  the  title  or  deed  be  transferred  to  the 
donee,  in  order  to  render  the  donation  irrevocable:  or  that  a  clause 
be  introduced,  by  which  the  notary  or  officer  before  whom  it  is 
made,  be  requested  by  the  donor  to  accept  it  for  the  absent  person, 
and  that  he  then  takes  it  as  if  accepted  in  due  form.  FebrerOy  1,  5, 
n.  19.  These  regulations  are  confined  to  absent  persons;  and  we 
find  in  the  same  books,  n.  30,  that  a  donor  cannot  revoke  a  donation, 
made  in  such  a  manner  so  as  to  substitute  a  third  person  to  the 
donee,  when  the  substitute  is  an  infant. 

From  this  view  of  the  case,  we  are  of  opinion,  that  the  judgment 
of  the  district  court  is  correct. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  it  be  affirmed 
with  costs. 

Turnery  for  the  plaintiff. 

Baldwiriy  for  the  defendants. 


Vol  I.— 33 
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Zanico  v.  Habine.     V.  372. 


The  process  verbal  of  the  sale  of  property  by  the  register  of  wills  who  sold  it,  is  evidence 
of  the  sale,  and  no  act  under  the  signature  of  the  parties  is  necessary  to  perfect  it 

The  commission  of  a  capital  crime  by  a  slave  immediately  after  the  sale  is  not  ground 
sufficient  for  the  rescission  of  the  sale. 

■ 

APPEAL  from  the  court  of  the  first  district. 

The  plaintiiF,  as  executrix  to  her  late  husband,  caused  the  property 
of  his  estate  to  be  sold  at  public  auction,  under  the  authority  and 
directions  of  the  court  of  probates,  when  the  defendant,  through  an 
agent,  bid  for  a  negro  man,  who  was  adjudged  her,  and  immediately 
delivered  to  her  said  agent,  who  directed  him  to  go  to  the  defendant's. 
The  negro,  on  his  way,  made  his  escape,  and  being  pursued,  com- 
mitted an  assault,  with  intent  to  murder,  for  which  he  was  tried,  and 
condemned  to  death,  but  afterwards  pardoned  and  released.  The 
defendant  having  refused  to  receive  him,  the  present  suit  was  brought 
against  her. 

She  resisted  the  plaintiff's  demand,  on  two  grounds: — 1.  Thatthere 
was  only  an  adjudication  of  tlie  slave,  but  no  sale: — 2,  If  there  was  a 
sale,  it  ought  to  be  annulled,  on  account  of  a  redhibitory  vice  in  the 
slave. 

There  was  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

■ 

Derbtgnt,  J.,  delivered  the  opinion  of  the  court. 

On  the  subject  of  sales,  our  code  contains  this  general  disposition: 
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**  all  sales  of  immoveable  property  or  slaves,  shall  be  made  by  au- 
thentic acts,  or  under  private  signature.  All  verbal  sales  of  any  of 
these  things  shall  be  null,  as  well  for  third  persons  as  for  contracting 
parties  themselves;  and  the  testimonial  proof  of  them  shall  not  be 
admitted.'*     Civil  Code,  344,  art.  2. 

The  appellee  maintains  that  this  provision  is  not  applicable  to  judi- 
cial sales,  of  which  he  contends  that  this  is  one.  The  appellant  insists 
upon  its  embracing  all  sorts  of  sales,  public  as  well  as  private,  and 
calls  on  the  appellee  to  show  any  exception  to  that  general  rule. 

To  decide  this  point,  we  are  unaided  by  precedents  or  by  commenta- 
tors, this  being  a  provision  peculiar  to  our  laws.  Our  inquiry  shall, 
therefore,  be  confined  within  a  narrow  circle. 

Our  law  requires  all  sales  of  real  estates  or  slaves  to  be  made  by 
authentic  actor  under  private  signature, andpronounces  all  verbal  sales 
of  such  things  to  be  null.  We  believe  that  this  provision  extends  to 
all  sales,  public  as  well  as  private.  But,  is  it  necessary  that  the  au- 
thentic act  of  sale  should,  in  every  case,  bear  the  signatures  of  the 
parties?  We  think  not.  In  sales  made  by  public  officers,  the  written 
instrument  drawn  by  them  is  surely  an  authentic  act:  yet,  in  sheriff's 
sales,  at  least,  the  written  acceptance  of  the  purchaser  is  not  required. 
Is  there  any  more  necessity  for  it  in  sales  made  by  auctioneers,  under 
the  authorisation  of  justice?  Is  there  more  occasion  for  it  in  a  case 
like  this,  where  the  register  of  the  court  of  probates  sells  property  at 
auction,  under  a  decree  of  that  court?  We  think  not — officers  autho- 
rised by  law  to  make  public  sales  are  certainly  invested  with  the 
necessary  power  to  certify  those  sales  to  the  world,  whether  the  par- 
ties do  or  do  not  choose  to  acknowledge  them  under  their  hand.  The 
public  officer  may  there  be  considered  as  the  medium  through  which 
the  parties  contract,  and  his  act  as  the  act  of  both. 

If  we  inquire  into  the  particular  rules  which  are  prescribed  to  auc- 
tioneers generally,  we  find  thatit  is  made  their  duty,  "immediately 
after  the  sale,  to  deliver  to  the  purchaser,  a  memorandum  of  the  sale 
and  purchase,  designating  the  object  and  day,  so  that  the  purchaser 
may  cause  the  same  to  be  registered,  according  to  law,  in  the  office  of 
the  recorder  of  mortgages."  Here  then  is  a  simple  memorandum, 
under  the  hand  of  the  auctioneer,  considered  by  the  law  as  complete 
evidence  of  the  sale  and  purchase,  and  so  far  assimilated  to  an  authen- 
tic act  of  sale  as  to  be  admissible  among  the  records  of  the  keeper  of 
mortgages.  Will  it  be  pretended  that  the  record  of  the  clerk  of  the 
court  of  probates,  certifying  a  sale  made  by  order  of  that  court,  is  in- 
ferior in  dignity  to  the  memorandum  of  an  auctioneer?  That  cannot 
be  maintained.  We  thhik  with  the  district  judge,  that  the  process 
verbal  of  sale,  which  the  register  writes  on  such  occasions,  m  confor- 
mity to  the  act  of  the  3d  of  June,  1806,  is  evidence  of  its  contents, 
without  the  written  acceptance  of  the  purchaser. 

II.  We  now  come  to  the  second  plea  of  the  appellant,  to.  wit,  the 
existence  of  a  redhibitory  vice  in  the  property  sold. 

The  success  of  this  plea  rests  upon  the  following  circumstance: 
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immediately  after  the  sale  and  delivery,  this  slave,  instead  of  going 
where  the  appellant's  agent  sent  him,  ran  off,  was  pursued,  and  com- 
mitted an  assault,  for  which  he  was  condemned  to  death,  and  after- 
wards pardoned. 

From  this,  the  appellant  concludes,  that  the  slave  had  a  redhibitory 
vice,  previous  to  the  adjudication.  To  support  this  allegation,  he 
relies  on  the  following  article  of  our  code,  as  governing  this  case,  to 
the  exclusion  of  all  testimony;  "  If  the  defect  appears  immediately 
after  the  sale,  or  within  the  three  following  days,  it  shall  be  presumed 
that  said  defect  existed  before  the  sale,  or  at  the  time  it  was  maule." 
Thiis  provision  seems  to  have  been  intended  for  cases  of  latent  bodily 
defects,  the  origin  of  which  is  uncertain;  but  as  the  appellant  insists 
upon  its  applicability  to  his  case,  let  us  see  how  it  will  bear  the  appli- 
cation. 

The  vice,  if  any  existed,  was  one  of  temper  and  disposition.  Those 
are  limited  to  three  sorts:  "  having  been  guilty  of  some  capital  crime, 
being  addicted  to  robbery,  or  in  the  habit  of  running  away.'*  The 
first  vice  does  not  admit  of  the  application  of  the  rule:  that  a  man 
has  been  guilty  of  a  capital  crime,  is  not  to  be  presumed  from  his  sub- 
sequent conduct:  the  law  does  not  speak  of  any  such  thing  as  the 
habit  of  committing  crimes,  but  of  a  crime  committed.  The  second 
vice  has  nothing  to  do  with  this  case.  The  third  and  last  is  the  habit 
of  running  away.  This  slave,  it  is  said,  ran  off,  instead  of  going 
where  the  appellant's  agent  had  told  him  to  go.  Must  this  be  receiv- 
ed as  a  legal  presumption  that  he  was  in  the  habit  of  running  away? 
Shall  a  slave,  who  changes  master,  and  runs  off,  to  avoid  going  with 
him,  be  presumed  to  be  in  the  habit  of  running  away?  Surely  no 
such  presumption  can  arise  from  this  fact.  Supposing,  then,  the  arti- 
cle relied  on  to  be  at  all  applicable  to  this  kind  of  vice,  still  the  fact  in 
this  case  does  not  authorise  the  presumption,  so  far  as  to  render  it 
unnecessary  to  support  it  by  other  proof,  or  to  exclude  contrary  testi- 
mony. The  district  judge,  therefore,  acted  correctly  in  admitting 
testimony  as  to  the  character  of  the  slave;  and  that  testimony  having 
been  perfectly  satisfactory  on  the  part  of  the  plaintiff,  the  plea  of  the 
defendant  must  fail. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

MoreaUf  for  the  plaintiff. 

LivingsioHy  for  the  defendant. 
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Sauzenau  v.  Delacroix  et  aL     \.  386. 

THE  question,  whether  the  appellee  is  precluded  from  asking 
more  than  the  judgment  below  has  granted  him?  left  for  future  inves- 
tigation. Held,  that  a  joiner  who  was  bound  to  execute  "  all  the 
joiner^s  work  necessary  to"  the  Orleans  Theatre,  must  likewise  exe- 
cute such  things  as  seem  merely  ornamental;  for  in  such  case  orna- 
ments are  necessary  parts  of  the  building. 


Pierce  v.  Flower  et  al     V.  388. 

HELD^  that  interest  should  not  be  allowed  on  a  demand  liqui- 
dated by  the  verdict  only.* 


Loze  V.  Zanico.     ¥.391. 

HELDj  that  the  lapse  of  six  or  seven  years  does  not  raise  a  pre- 
sumption of  payment  of  a  note. 

*  Article  554,  in  which  this  luriDciple  wis  consecrated,  wm  repealed  by  act  of  March 
90th,  1839. 
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Ferry  v.  Le  Gras.     V.  393. 

THE  renunciation  by  a  widow  of  the  community,  made  before  a 
notary  in  St.  Domingo,  allowed  to  be  proved  by  a  single  witness  that 
was  present  at  the  act,  when  the  papers  of  that  notary  have  been 
destroyed  by  fire.     Civil  Code,  p.  311  ,Art.  247. 


Mouchon  V.  Delor.     V.  395. 

HELDy  that  one  holding  a  privilege  on  a  plantation  cannot  exer- 
cise it  after  the  plantation  has  been  ceded  back  to  the  vendor,  the 
price  being  unpaid,  without  first  obtaining  a  judgment  against  the 
debtor.    Civil  Code,  p.  460,  Art.  43. 


Bariteau  v.  Lefevre,     V.  401. 

HELDy  that  a  party,  who  prayed  in  the  court  below,  that  the 
report  of  referees  might  be  made  the  judgment  of  the  court,  will  not 
be  heard  to  object  to  defects  of  form  in  the  report.  Referees  having 
found  a  balance  for  defendant,  judgment  could  not  be  rendered  for  it, 
it  not  being  prayed  for  by  defendant  in  bis  answer. 
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Burke  t>.  Flood.     V.  403. 

If  defendant  plead  prescription,  he  cannot  be  compelled  to  answer  on  oath  whether  he 

has  paid  the  debt. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  for  work  and  labor  done  by  the  plaintiff,  as  a 
carpenter,  for  the  defendant.  Prescription  was  pleaded,  and  the 
plaintiffs  counsel  filed  a  replication  to  the  plea,  calling  on  the  defen- 
dant to  answer,  on  oath,  the  following  interrogatory:  Have  you  paid 
the  plaintiflPs  claim?  The  parish  court  was  of  opinion  that  the  inter- 
rogatory was  an  improper  one,  and  refused  to  receive  the  replication. 
There  was  judgment  for  the  defendant,  and  the  plaintiff  appealed. 

The  case  is  before  us  on  a  bill  of  exceptions  to  the  opinion  of  the 
court,  in  rejecting  the  replication  and  a  statement  of  facts. 

Authorities  have  been  read  to  show  that  the  prescription  invoked. 
Civ.  Code,  488,  art.  37,  is  grounded  on  a  presumption  of  payment 
only,  and  that  the  plaintiff  may  require  the  defendant  to  say  on  oath, 
whether  the  debt  has  been  paid  or  not.  2  Pothier's  Obi.  n.  684.  But 
all  the  authorities  cited  are  from  French  writers,  and  are  grounded 
on  a  positive  textual  provision.  Ord  1673,  tit  1,  art.  10,  Coutume 
(P  Orleans^  art.  2^^^  Napolen  Code,  art.  2275.  The  opinion  of  the 
parish  judge  appears  to  us  correct,  as  no  similar  provision  exists  in 
the  laws  of  this  state  or  of  Spain. 

In  examining  the  evidence  which  comes  up,  we  find  that  the  pre- 
scription had  clearly  run  against  the  plaintiff,  when  he  brought  the 
present  suit. 

It  is,  therefi)re,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

DenySy  for  the  plaintiff. 

Henneriy  for  the  defendant. 
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Langlish  v.  Schons  et  al.     Y.  405. 

The  wilness  to  a  notarial  act  niaj,  in  certain  cases,  impeach  iL 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  appellee  instituted  this  suit,  in  order  to  have  a 
notarial  act  declared  null  and  void,  as  forged  and  fraudulent,  and  to 
obtain  damages  against  Schons,  for  his  agency  in  the  forgery  and 
fraud. 

The  act  purports  to  be  a  donation  of  liberty,  from  the  plaintiff*  to  his 
slave,  and  seems  to  have  been  executed  in  due  form,  after  the  previous 
measures  had  been  pursued,  as  required  by  law,  to  authorise  the 
emancipation  of  a  slave.  In  this  Schons  alone  appears  to  have  been 
active.  He  signed  the  petition  to  the  court,  in  which  authority  to 
pass  the  act  of  emancipation  is  prayed  for  by  the  master,  and,  as  it 
appears,  was  always  present  and  aiding  in  the  transaction.  Accor- 
ding to  the  provisions  of  the  deed,  the  slave  is  not  to  enjoy  his  liberty, 
until  after  the  death  of  his  master:  it  is  said  to  have  been  executed 
before  Quinones,  lately  a  notary  of  this  city,  is  signed  by  him  in  that 
capacity,  and  by  Belleurgy  and  Schons,  as  witnesses. 

To  prove  the  forgery  and  falsehood  of  the  instrument,  the  only 
person  offered  is  Belleurgy;  he  swears  that  he  did  sign  the  act,  but 
does  not  know  the  plaintiff — that  he  and  Schons  were  in  the  habit  of 
signing  as  witnesses,  at  the  request  of  Quinones,  instruments  passed 
before  him — that  they  were  generally  read  to  them,  but  not  generally 
executed  in  their  presence.  Of  the  present  act  of  emancipation,  he 
declares  that  he  has  no  recollection. 

According  to  the  practice  of  the  courts  of  justice,  in  France,  foun- 
ded on  the  laws  of  that  country,  as  the  plaintiff's  counsel  has  shown, 
subscribing  witnesses  are  not  receivable,  to  invalidate  instruments, 
which  they  have  received.  The  rules  of  evidence  in  Spain  are  dif- 
ferent The  validity  of  an  instrument  may  there  be  impeached,  by 
the  subscribing  witnesses.  But,  in  an  allegation  of  falsehood  and 
forgery  of  an  instrument,  three  things  must  concur,  in  declaring  it  to 
be  forged:  viz.  the  witnesses  must  be  of  an  unexceptionable  charac- 
ter, they  must  all  agree  that  they  were  not  present  at  its  execution, 
and  the  notary  must  be  shown  to  be  of  bad  character.  There  is  also 
another  mode  of  destroying  the  validity  of  an  instrument,  when  the 
witnesses  do  not  agree:  viz.  by  proving  an  alibi.  Febrero  2, 1^  1^  n. 
35  and  2,  3^  1,  n.  342. 
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In  the  present  case,  there  are  two  witnesses  only:  one  of  them  is 
attacked  in  the  suit,  as  a  principal  agent  in  the  fraud  and  forgery: 
the  notary  is  dead,  and  we  have  no  evidence  as  to  his  character. 
The  instrument,  being  clothed  with  his  signature,  must  be  considered 
as  attested  by  him,  and  his  reputation  not  being  impeached,  we  are 
bound  to  consider  him  as  a  man  of  good  fame.  The  instrument  is 
impugned  by  one  witness  only,  (in  opposition  to  the  attestation  of 
the  notary,)  and  he  declares,  that  he  does  not  know  the  plaintiff,  and 
was  in  the  habit  of  subscribing  instruments  for  Quinones,  in  the 
absence  of  the  contracting  parties,  but  recollects  nothing  with  regard 
to  the  instrument,  which  is  the  object  of  the  present  suit. 

In  pursuance  to  the  rules  cited,  it  is  clear  that  the  evidence  offered 
is  insufScient  to  support  the  plaintiff's  allegation  of  forgery,  and  the 
parish  court  erred  in  giving  judgment  for  him. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  be 
annulled,  avoided  and  reversed;  and  proceeding  to  give  such  a  judg- 
ment, as,  in  our  opinion,  ought  to  have  been  given,  it  is  ordered, 
adjudged  and  decreed,  that  there  be  judgment  for  the  defendants  and 
appellants,  with  costs  of  suits  in  both  courts. 

Moreiy  for  the  plaintiff. 

SegherSy  for  the  defendants. 


Gardner  et  al.  v.  Harbour  d  ah     V.  408. 


No  legal  objection  can  be  raised  to  a  distribution  and  partition,  made  by  an  aecendant,  of 
his  property  among  bis  descendants,  by  designating  the  lot  of  each  partly  in  quantum 
and  partly  in  land. 

APPEAL  from  the  court  of  the  first  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  by  some  of  the  children  and  forced  heirs  of 
Adonijah  Harbour,  deceased,  late  an  inhabitant  of  the  country, 
against  his  other  children  and  forced  heirs. 

A  copy  of  the  will  is  made  a  part  of  the  petition,  but  it  is  not,  in 
any  part  of  the  petition,  declared  to  be  void,  on  account  of  any  infor- 
mality in  its  institution,  as  wanting  the  requisite  number  of  witnesses. 
Although  the  nullity  of  the  testament  has  been  insisted  on  by  the 
counsel  of  the  plaintiffs  and  appellants,  in  this  court,  as  it  does  not 
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appear  to  have  been  explicitly  put  in  issue,  by  the  pleadings,  we 
cannot  notice  it. 

After  stating  that  they  have  been  injured  to  the  amount  of  ten 
thousand  dollars,  by  the  unequal  and  illegal  disposition  made  of  the 
testator's  estate,  the  plaintiffs  pray  that  the  other  heirs  may  be 
directed  to  collate  the  estate,  as  the  law  directs,  and  pay  to  them  the 
aforesaid  sum,  and  conclude  with  a  prayer  for  general  relief. 

The  decision  of  this  case  depends  upon  various  rules  of  the  Civil 
Code,  by  which  the  power  of  ascendants  to  dispose  of  their  estates, 
either  by  donation  causd  mortis^  or  inter  vivos,  is  regulated  and 
defined.  It  is  a  general  rule,  that  they  may  dispose  of  the  fifth  of 
their  estate,  to  the  prejudice  of  their  legitimaie  descendants  and 
forced  heirs.  This  they  may  give  to  strangers,  or,  as  an  advance- 
ment or  extra  part,  to  any  one  or  more  of  their  heirs,  provided  the 
disposition  be  made  expressly  under  the  title  of  advancement  or 
extra  part.     Civil  Code,  114,  art.  25. 

In  the  present  case,  the  will  gives  to  two  of  the  testator's  children, 
certain  property  therein  mentioned,  and  directs  the  balance  to  be 
equally  divided  between  the  whole  of  his  forced  heirs,  witliout 
declaring  that  the  specific  legacy  is  intended  as  an  advancement  or 
extra  part  to  the  legatees,  as  is  required  in  the  proviso  of  the  law 
just  cited,  and  is,  perhaps,  on  that  account  void;  for,  according  to  this 
rule,  it  is  not  to  be  easily  presumed,  that  parents  intend  to  give  an 
advantage  to  one  child  over  another:  this  cannot  be  implied  from 
the  instrument — it  must  be  expressed. 

It  is  clear,  that  where  forced  heirs  are  deprived  by  will  of  their 
legitimate  portion,  or  less  than  that  amount  is  given  to  them,  they 
have  an  action  for  the  complement  of  their  legitimate  part;  the  effect 
of  which  is  to  cause  a  reduction  of  any  other  disposition  made  by 
the  testator  to  the  prejudice  of  said  legitimate  part.  Civil  Code, 
234,  art.  121.  This  is  an  action,  accorded  to  forced  heirs,  to  recover 
that  part  of  the  testator^s  estate  which  he  may  have  disposed  of 
beyond  the  disposable  part,  against  those  who  have  thus  illegally- 
acquired  it. 

Rules  have  been  prescribed,  by  which  parents  are  authorised  to 
make  a  distribution  and  partition  of  their  property,  among  their  chil- 
dren or  legitimate  descendants,  either  by  designating  the  quantum  of 
the  parts  which  they  assign  to  each  of  them,  or  in  designating  the 
property  of  such  particular  kuid,  which  shall  compose  their  respective 
lots.  Such  a  partition  may  be  made  by  testament.  A  partition 
made  by  the  ascendants  can  be  objected  to  only  in  the  single  case  of 
one  of  the  sharers  alleging,  and  offering  to  prove  that  there  has  been 
lesion  of  more  than  one-fifth  part,  to  his  prejudice.  The  child  who 
objects  to  the  partition  made  by  the  ascendant,  on  the  plea  of  lesion 
of  more  than  one  fifth  to  his  prejudice,  must  advance  the  expenses 
of  having  the  property  estimated,  and  must  ultimately  support  them 
and  the  costs  of  the  suit,  if  his  claim  be  not  founded.  Id,  252  and 
254,  art.  292,  203,  208,  209. 
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A  question  here  arises,  whether  the  testator  by  his  will  intended 
to  make  a  final  distribution  and  partition  of  his  estate  among  his 
children.  This  may  be  done  by  an  ascendant,  in  one  of  two  ways; 
either  by  designating  the  quantum  of  his  estate,  which  each  chiid 
shall  have,  or  by  designating  the  particular  kind  of  property  which 
shall  compose  the  lot  of  each — can  both  these  modes  be  used  by  a 
testator,  in  the  distribution  of  his  property?  Testamentary  disposi- 
tions are  either  universal,  or  on  an  universal  or  particular  title.  In 
the  will  under  consideration,  the  testator  disposes  of  part  of  his 
estate  on  an  universal,  and  part  on  a  particular  title.  He  bequeathed 
his  negroes  to  all  his  children,  and  points  out  the  manner  in  which  he 
wishes  that  th(  y  may  be  distributed  and  partitioned  among  them. 
To  one  of  them  he  devises  the  tract  of  land,  on  which  he  resided  at 
the  time  of  his  death,  with  his  household  furniture.  To  the  same 
person,  and  to  another  of  his  children,  he  bequeaths  his  stock  of 
horses  and  cattle,  to  be  equally  divided  between  them.  From  these 
dispositions  in  the  will,  it  does  appear  that  the  testator  intended 
to  make  a  distribution  and  partition  of  all  his  property  among  his 
children;  distributing  his  negroes  among  all,  but  adding  to  the 
portion  of  two  of  them  the  land  and  property  designated  in  the  will, 
as  making  part  of  their  lots.  There  can  be  no  doubt  of  the  power 
of  the  testator  to  dispose  of  part  of  his  estate,  on  an  universal,  and 
of  the  other  part  on  a  particular  title,  by  the  same  instrument;  and 
it  is  believed  that  no  legal  objection  can  be  raised  to  a  distribution 
and  partition  made  by  an  ascendant  of  his  property  among  his 
descendants,  by  designating  the  lot  of  each,  partly  in  quantum  and 
partly  in  land. 

Considering  the  dispositions  of  the  testament  under  discussion,  as 
constituting  a  distribution  and  partition  of  the  testator's  estate, 
amongst  his  children,  (and  in  this  light  it  seems  to  have  been  viewed 
by  the  parties  themselves;  for  they  have  partaken  of  their  father's 
property  under  the  will)  it  cannot  be  objected  to,  by  anyone  or  more 
of  them,  unless  they  allege  and  offer  to  prove  lesion,  of  more  than 
one  fifth  to  their  prejudice.  It  is  true  that  the  plaintiifs  and  appellants 
state  the  distribution  to  be  so  unequal,  that  they  have  not  received 
one-third  part  of  the  estate  of  their  ancestor,  as  they  are  entitled  to; 
which  perhaps  amounts  to  an  allegation  of  lesion  of  one-fifth  to  their 
prejudice.  But  this  they  have  not  proven,  by  having  an  inventory 
and  estimation  made  of  the  estate,  and  by  exhibiting  such  an  estima- 
tion, and  other  legal  proof,  necessary  to  support  the  allegations  of 
their  petition.  The  value  of  the  estate  does  no  where  appear  in  the 
statement  of  facts,  and  it  does  not  seem  to  have  been  shown  on  the 
trial,  in  tlhe  district  court:  and  by  that  alone  can  a  just  conclusion  be 
made,  as  to  the  relative  quantum  disposed  of  by  the  testator. 

It  appears  by  the  record,  that  the  cause  was  submitted  to  a  jury 
below,  who  gave  a  verdict  for  the  defendants,  in  conformity  with 
which  a  judgment  was  given,  in  which  we  believe  there  is  no  error, 
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the  plaintiffs  and  appellants  not  having  supported  the  allegations  in 
the  petition  by  sufficient  proof. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Livingston^  for  the  plaintiffs. 

Duncan^  for  the  defendants. 


Amory  d  al.  v.  Boyd.     V.  414. 

HELDj  that  a  letter  fromdefendant  to  plaintiffs,borne  by  M'Leary, 
saying  "  Captain  M'Leary  being  unacquainted  at  New  Orleans  will 
be  indebted  to  your  politeness  in  affording  him  such  assistance  as 
his  present  situation  requires;  and  a  bill  on  his  father  for  the  funds  he 
may  need  for  his  present  necessities  will  be  honored  forthwith,"  is 
not  a  mere  recommendation  and  advice,  but  an  application  for  money 
in  behalf  of  M'L.  and  the  writer  is  bound  to  make  good  any  loss  suf- 
fered from  advancing  money  on  it.* 


Louisiana  Bank  v.  Dubreuil.     Y.  416. 

THE  acts  of  a  person,  (who  was  afterwards  interdicted,)  anterior 
to  the  petition  for  interdiction,  will  not  be  annulled,  except  where  it 
shall  be  proved  that  the  cause  of  interdiction  existed  notoriously  at 
the  time  when  the  deed,  the  validity  of  which  is  contested,  was 
made,  and  that  the  party  who  contracted  with  the  imbecile  or  insane 
person  could  not  have  been  deceived  as  to  the  state  of  his  mind. 
Civil  Code,  p.  80,  Art.  15. 

*  Bat  not  bound  without  timely  notice  to  the  guarantor  of  money  advanced  on  his 
security.  In  Douglas  «.  Reynolds,  7  Peters* 8  Rep.  /».  113,  is  a  copious  examination  of 
the  right  of  the  guarantor  to  know  whether  his  letter  of  credit  is  accepted,  and  whether 
the  person  to  whom  it  is  addressed  means  to  gi?e  credit  on  the  footing  of  it,  or  not 
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Preval  v.  Debuys  et  al.     V.  428. 

If  the  appointment  of  a  carator  be  revoked  on  appeal,  and  he  delays  the  delivery  of  the 
estate  until  the  heirs  come,  the  commissions  belonging  to  curator  for  administering  the 
estate,  rightfully  belong  to  the  curator  appointed  by  the  court  of  appeal. 

APPEAL  from  the  court  of  the  first  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 
The  right  of  curatorship  to  the  estate  of  J.  Sail  pin,  who  died  intes- 
tate, was  originally  contested,  by  the  parties  to  the  present  suit;  they 
are  now  disputing  about  a  commission  of  two  and  a  half  per  cent, 
on  the  estate.  Judgment  having  been  given  in  favor  of  Preval,  in 
the  court  of  probates,  the  opposite  party  appealed  to  the  court  of  the 
first  district,  where  they  obtained  a  reversal  of  the  judgment,  and 
Preval  took  the  present  appeal. 

The  statement  of  facts  shows  that  the  appellant  was  appointed 
curator  by  the  court  of  probates,  and  the  appellees  obtained  a  rescis- 
sion of  his  appointment,  in  the  district  court,  who  gave  them  letters 
of  curatorship.  Under  the  authority  derived  from  the  court  of  pro- 
bates, the  appellant  had  procured  possession,  and  administered  the 
estate  of  the  deceased,  to  the  period  at  which  his  letters  of  curator- 
ship  were  annulled.  The  present  appellees  were  declared  to  be  the 
rightful  curators  by  the  district  court. 

Afterwards  the  appellant,  at  the  request  of  the  appellees,  agreed 
to  deliver  the  property  of  the  deceased  in  his  hands  to  them,  as  soon 
as  he  could  make  out  his  accounts:  before  this  could  be  effected,  an 
agent  of  the  heirs  of  the  deceased  appeared,  to  whom  the  property 
was  delivered  by  order  of  the  court  of  probates,  except  a  commission 
of  two  and  one  half  per  cent,  on  its  amount,  which  was  retained  by 
the  appellant,  for  his  tro*nble  in  administering  the  estate,  in  opposition 
to  the  appellees,  who  claim  said  commission,  as  the  only  legal  and 
rightful  curators  of  the  estate,  under  the  judgment  of  the  district 
court. 

The  circumstances  of  this  case  have  involved  the  rights  of  the 
parties  in  considerable  obscurity,  and  render  it  a  matter  of  doubt, 
which  of  them  ought  to  prevail:  as  no  appeal  was  taken  from  the 
judgment  of  the  district  court,  the  decision  of  that  tribunal  is  final 
and  conclusive,  as  to  the  right  to  the  curatorship,  and  as  to  this,  has 
the  force  and  effect  o{  res  judicata. 

But  it  is  contended  by  the  appellant,  that  as  he  has  administered 
the  estate,  by  virtue  of  a  power  derived  from  a  competent  tribunal, 
and  as  it  was  his  duty  to  take  care  of  the  estate,  pending  the  appeal 
Vol.  1.— 34 
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on  the  right  of  curatorship,  and  as  he  has  done  every  thing  which 
could  be  required  from  a  faithful  curator,  under  the  sanction  of  legal 
authority,  up  to  the  delivery  of  the  estate,  to  the  heirs  of  the  de- 
ceased, he  is  justly  entitled  for  his  trouble,  to  the  compensation 
allowed  by  law. 

On  the  part  of  the  appellees,  it  is  urged  that  having  pursued  all 
lawful  means  in  their  power,  to  enforce  their  legal  right  to  the  cura- 
torship,  it  ought  not  to  be  injured  by  the  improper  interference  of  a 
person  who  was  a  wrongdoer  ab  initio. 

Until  the  session  of  the  district  court,  the  right  to  the  appointment 
might  be  doubtful:  after  that,  it  was  most  clearly  on  the  side  of  the 
appellees,  and  had  the  estate  been  delivered  over  to  them,  as  it  ought 
to  have  been,  no  doubt  could  remain  of  their  right  to  the  legal  com- 
mission, for  the  administration  of  it,  as  curators  de  jvre  et  de  facto. 
During  the  delay,  claimed  by  the  appellant,  to  arrange  his  accounts, 
preparatory  to  the  transfer  of  the  property  to  the  appellees,  the  heirs 
appeared  by  their  representative,  and  it  was  delivered  to  him.  Thus 
were  they  again,  by  the  conduct  of  the  appellant,  prevented  from 
obtaining  possession,  and  administration  of  an  estate,  to  which  they 
were  then  undeniably  entitled,  under  a  decision  of  the  higher  court. 
As  the  appellees  had  the  right  to  the  curatorship,  and  as  they  have 
pursued  all  legal  means  to  obtain  it,  it  is  the  opinion  of  the  majority 
of  this  court,  Derbigny,  J.,  dissenting,  that  they  ought  not  to  be 
deprived  of  the  commission,  to  which  they  were  most  clearly  entitled, 
on  an  actual  admitiistration,  by  the  erroneous  conduct  of  the  appel- 
lant; first,  in  opposing  their  just  pretensions  and  claim  before  the 
court  of  probates,  and  lastly,  in  failing  to  deliver  over  the  estate  to 
them,  in  conformity  with  the  decision  of  the  district  court.  To  suffer 
him  now  to  retain  the  legal  commission,  would  be  to  allow  him  to 
take  advantage  of  his  own  wrong- 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  annulled,  avoided  and  reversed,  and  that 
the  judgment  of  the  district  court  be  affirmed  with  costs. 
CarletoHy  for  the  plaintiff. 
Morely  for  the  defendants. 
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Maurin  v.  Martinez.     Y.  433. 

HELDf  that  the  provision  in  the  constitution  of  the  United  States 
entitling  parties  to  a  trial  by  jury,  refers  only  to  the  trial  of  causes 
in  the  courts  of  the  United  States,  not  of  those  in  the  state  courts. 


Peytavin  v.  Hopkins.     V.  438. 

HELDy  that  a  certified  copy  of  a  sale  under  afi./a,,  executed  by 
the  sheriff,  offered  by  plaintiff  in  the  opening  of  his  case,  ought  not 
to  be  rejected  as  evidence,  or  an  allegation  that  it  differs  from  a  paper 
in  the  hands  of  the  adverse  party  which  he  calls  the  original.  Oral 
evidence  to  prove  that  the  vendee  of  land  did  possess  in  his  own 
name,  speak  of  it  as  his  own  property  and  even  offer  to  sell  it,  is 
legal  and  pertinent,  where  vendee  pretends  that  he  purchased  for 
account  of  plaintiff  and  offers  to  reconvey  to  him,  on  being  sued  for 
the  price. 


Highlander  v.  Fluke  &  Vernon.     V.  442. 

If  by  the  contract  of  sale  the  vendee  lets  the  premises  to  the  vendor,  no  delivery  need  be 

proved. 

APPEAL  from  the  court  of  the  third  district. 

The  plaintiff  states  that  the  defendant  yernon,sheriff  of  his  parish. 
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has  illegally  taken  three  of  his  slaves,  on  an  execution  issued  in  a 
cause  in  which  the  defendant  Fluke  was  plaintiff,  and  one  Howard 
defendant.  The  answer  after  a  general  denial  avers  that  the  slaves 
were  properly  seized  as  the  property  of  Howard.  There  was  a  ver- 
dict and  judgment  for  defendants,  and  the  plaintiff  appealed. 

Maktin,  J.,  delivered  the  opinion  of  the  court. 

After  examining  the  statement  of  facts,  he  proceeds: 

The  statement  of  facts  admits  the  seizure — so  that  the  real  ques- 
tion is,  whether  the  slaves  were  the  property  of  the  plaintiff? 

These  slaves,  both  parties  admit  were  the  property  of  Howard,  and 
the  plaintiff  shows,  that  in  December,  1815,  he  bought  them,  by  an 
instrument  under  the  private  signature  of  the  vendor;  which  in  Febru- 
ary, 1816,  he  caused  to  be  recorded.  The  two  subscribing  witnesses 
to  this  instrument  prove  it,  and  one  of  them  deposes  to  the  considera- 
tion money. 

Is  this  sale  a  fraudulent  one?  The  circumstances,  from  which  the 
defendants  contend  that  it  is,  are — 

That  Powers  heard  Howard  say,  he  had  many  and  pressing  debts 
— Crane  heard  him  say,  years  after  the  sale,  and  months  after  the  in- 
stitution of  this  suit,  that  it  was  not  true  he  had  conveyed  away  his 
property,  and  he  told  Lawrence  he  had  sold  his  cotton  crop:  can  these 
assertions  of  Howard,  out  of  the  plaintiff's  hearing,  affect  the  solemn 
act  and  deed,  under  which  Howard  conveyed  his  property  to  him? 
We  think  not 

The  absence  of  a  delivery  is  argued  as  a  badge  of  fraud.  The 
defendants'  witnesses  prove  that  the  negroes  sold  have  ever  remained 
on  the  land,  and  Howard  has  always  continued  to  have  the  direction 
of  them. 

The  plaintiff  has  proved  that  he  has  hired  two  of  these  slaves,  and 
that  Howard  is  his  overseer — that  in  February,  1816,  fifteen  months 
before  the  institution  of  the  present  suit,  he  employed  Howard  as  his 
overseer,  and  that  their  articles  of  agreement  were  executed  before 
the  judge  of  their  parish;  that  by  this  agreement,  which  took  place 
within  less  than  two  months  after  the  purchase,  Howard  is  to  man- 
age the  plantation  and  negroes  for  the  plaintiff,  during  the  space  of 
three  years,  which  were  not  elapsed  at  the  time  of  the  seizure,  and 
have  yet  several  months  to  run.  Violent,  however,  as  is  thought  to 
be  the  presumption  of  fraud,  arising  from  the  near  relationship,  in 
which  the  plaintiff  and  Howard  stand,  and  from  his  remaining  in  pos- 
session of  the  negroes  after  the  sale,  it  rnust  vanish,  or  at  least  be  im- 
mensely weakened,  when  we  reflect,  that  there  is  no  evidence,  which 
the  court  may  listen  to,  of  Howard  being  at  all  in  debt,  at  the  time 
of  the  sale  to  the  plaintiff.  It  is  true  the  witnesses  say  they  heard 
Howard  talk  of  his  many  and  pressing  debts;  but  this  is  no  evidence 
against  Howard,  who  is  not  a  party  to  the  suit,  ahd  who  had  no  op- 
portunity to  cross-examine.  It  is  not  evidence  against  the  plaintiff, 
because  it  is  the  report  of  the  conversation  of  a  third  person,  in  the 
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absence  of  the  plaintiff.  The  sale  took  place  fifteen  months  before 
the  seizure  of  the  slaves,  under  the  execution  of  Fluke,  a  period  too 
long  to  authorise  us  to  conclude,  that  Fluke's  cause  of  action  then  ex- 
isted. For  any  thing  that  appears  on  the  record,  Howard  did  not 
own  one  single  cent,  on  the  day  of  the  sale  of  the  negroes  seized.  If 
he  was  not  in  debt,  there  was  no  person  to  be  defrauded — fraud  can- 
not exist 

But  the  absence  of  a  delivery,  if  not  a  presumption  and  even  evi- 
dence of  fraud,  prevents  the  vesting  of  the  property  sold,  in  the 
vendee. 

There  is  not  a  truer  principle  than  this,  and  it  has  been  made  the 
basis  of  the  decision  of  this  court,  in  the  case  of  Durnford'S  Syndics 
V.  Brooks,  3  Martin^  322,  and  Mumford  v.  Norris,  4  id.  20.  But  in 
the  present  case  there  has  been  a  delivery:  where,  by  the  contract  of 
sale,  the  vendee  lets  to  the  vendor  the  premises,  the  lease  is  equiva- 
lent to  a  delivery;  for  the  vendor  holding  no  longer  the  premises  as 
owner,  but  as  lessee,  he  ceases,  and  the  vendee  begins  to  possess  it: 
natn  possidemus  per  colonos  ei  inquilinoa  nostras,  L.  25y  §  1.^,  de 
regulis  juris.  Here,  the  agreement  executed  by  the  parties,  vendor 
and  vendee,  in  presence  of  the  parish  judge,  a  few  days  after  the 
sale,  that  the  vendor  should  manage  the  plantation  and  negroes  sold, 
as  overseer  of  the  plaintiff,  and  his  consequent  occupation  of  the  pre- 
mises accordingly,  is  a  holding  of  possession  for  the  vendee — the  ven- 
dor, therefore,  acknowledges  he  is  to  oversee  the  plantation  and 
negroes  for  the  vendee,  for  a  fixed  salary.  His  possession  is  that  of 
his  employer.  This  possession  began  on  the  8th  of  February,  1816, 
the  very  day  on  which,  by  recording  his  private  instrument  of  sale, 
the  plaintiff  gave  it  effect,  against  third  parties.  We  are  of  opinion, 
that  his  title  became,  on  that  day,  complete  and  perfect  against  third 
persons,  and  that  the  slaves  seized,  were  wrongfully  seized  as  the 
property  of  Howard. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  proceed- 
ing to  give  such  a  judgment,  as  ought  to  have  been  given  below,  it  is 
ordered,  adjudged  and  decreed,  that  the  injunction  heretofore  granted 
by  the  district  judge,  be  made  perpetual,  that  the  defendants  deliver 
the  negroes  Fanny,  Billy  and  Manuel  to  the  petitioner,  and  as  we  are 
without  any  evidence  of  the  amoutft  of  the  injury  sustained  by  the 
plaintiff,  that  he  recover  nominal  damages,  viz.  one  dollar  for  the  un- 
lawful taking  and  detention,  with  costs  of  suit. 

Workmany  for  the  plaintiff. 

HarpcTy  for  the  defendant. 

34* 


400  SUPREME  COURT, 


Trepagnier's  Heirs  v.  Dumford.     V.  451. 

HELDy  that  an  heir  seeking  to  establish  his  claim,  and  repelled 
by  a  charge  of  fraud,  may  prove  what  was  allotted  to  some  of  his 
co-heirs  some  years  before  the  suit  was  brought,  while  he  was  an 
infant,  to  show  the  fairness  of  his  present  claim.  The  special  finding 
of  the  jury  must  be  taken  with  a  reference  to  the  pleadings  for  the 
purpose  of  elucidation. 


APRI L  TERM,  1818.  401 


EASTERN  DISTRICT,  APRIL  TERM,  1818. 


Todd  V.  Landry.     V.  45  9, 

THE  act  of  the  legislature  on  which  this  action  was  brought,  in 
certain  cases  (of  which  this  was  one)  extended  the  jurisdiction  of  the 
parish  courts  and  authorised  an  appeal  directly  to  the  Supreme  Court 
But  it  was  repealed  in  to  to  by  an  act  of  8th  February,  1817,  which 
was  pleaded  to  the  jurisdiction  below  by  the  defendant,  and  not 
denied  to  be  in  force  at  the  time  it  was  pleaded.  The  repealing  act 
being  in  force  before  the  parish  court  gave  judgment  in  the  cause, 
and  its  jurisdiction  resting  entirely  on  the  repealed  law,  it  is  clear 
that  the  jurisdiction  had  ceased  to  exist  and  ought  not  to  have  been 
sustained. 


Augustin  et  at  t.  Cailleau.     V.  464. 

THIS  was  a  mere  question  of  facts. 


402  SUPREME  COURT. 


Delor  V.  Montegut's  Syndics.     V.  468. 

HELD,  that  if  an  insolvent  leaves  no  property  except  an  im- 
moveable subject  to  the  vendor's  privilege,  the  vendor  will  be  post- 
poned until  the  law-charges  are  paid. 


State  V.  Edward.     V.  474. 

THE  attorney-general  had  filed  a  libel  against  a  slave,  praying 
his  forfeiture  and  sale,  on  account  of  his  having  been  illegally  im- 
ported. The  authority  of  the  courts  of  this  state  to  interfere  in  such 
cases,  was  derived  from  an  act  of  the  territorial  legislature,  6th  March, 
1810,  respecting  slaves  imported  in  violation  of  the  act  of  congress  of 
the  2d  of  March,  1807.  Since  the  appeal  in  this  case,  the  act  of  the 
territorial  legislature  has  been  repealed,  and  the  repealing  law  is  now 
in  force.  This  matter  is,  therefore,  not  a  subject  appertaining  to  the 
jurisdiction  of  the  state  courts.  The  court  below  having  dismissed 
the  libel,  the  appeal  is  now  dismissed. 


Dubreuil  i).  Dubreuil.     V.  475. 

A  JUDGMENT  of  the  court  of  probates  annulled  because  given 
on  ex  parte  evidence. 


APRIL  TERM,  1818.  403 


Joublanc's  Executor  v.  Delacroix.     V.  477. 

If  there  be  a  standing  account  between  two,  and  one  prod  aces  his  own  checks  oat  of 
bank,  payable  to,  and  with  the  receipt  of,  the  other  on  them — he  will  be  entitled  to 
credit  for  these,  unless  it  be  shown  that  the  checks  were  given  for  some  other  distinct 
claim. 

■ 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Derbignt,  J.,  delivered  the  opinion  of  the  court 

The  defendant  and  appellant  employed  J.  B.  Joublanc  in  the  direc- 
tion of  certain  works,  by  him  contracted  for  with  the  Orleans  Navi- 
gation Company,  ioublanc  died,  and  the  appellee,  his  executor, 
having  found  among  his  papers,  an  unsettled  account,  according  to 
which  a  balance  appeared  to  be  due  from  the  appellant,  instituted  the 
present  suit  to  recover  that  balance.  The  accounts  between  the 
parties  were  submitted  to  arbitrators,  and  their  final  adjustment  of 
them  appears  to  this  court  correctand  unexceptionable  in  every  point 
but  one. 

The  arbitrators  have  refused  to  allow  to  the  appellant  credit  for 
some  checks  drawn  by  him  on  the  Planters'  Bank,  and  bearing  Jou- 
blanc's receipt  on  the  back.  The  motive,  on  which  that  refusal  was 
grounded,  was  a  consideration  of  the  danger  of  admitting  such  docu- 
ments as  evidence  of  payment  in  countries,  where  men  who  have  any 
intercourse  of  business  or  even  of  common  friendship,  are  in  the  daily 
habit  of  lending  to  one  another  checks  on  the  banks,  or  of  giving  them 
out  upon  any  occasion  where  they  want  something  to  be  done,  paid 
or  bought  for  them. 

That  there  exists  such  practice  among  men  of  bushiess  may  well 
be  the  case;  and  yet  it  by  no  means  follows  that  those,  who  receive 
money  from  them  in  that  way,  are  in  no  case  obliged  to  give  some 
account  of  it. — A  distinction  must  first  be  drawn  between  checks 
payable  to  bearer,  and  checks  payable  to  a  certain  person  or  his  order; 
the  first  surely  are  no  evidence  that  any  particular  individual  has  re- 
ceived the  amount;  but  the  second,  on  which  stands  the  signature  of 
the  payee,  is,  no  doubt,  suflScient  proof  of  his  having  received  the 
money.  Yet,  as  it  does  not  appear  for  what  particular  purpose  that 
money  was  delivered,  the  mere  evidence  of  its  having  been  paid 
could  not,  if  alone,  support  an  action  for  the  reimbursement  of  the 
amount,  for  the  presumption  then  would  be  that  the  money  was  paid 
because  it  was  due.  But  in  an  action  where  the  receiver  of  the  check 
sues  the  drawer  of  it  to  obtain  payment  of  an  alleged  debt,  the 
drawer  may  surely  exhibit  the  receipt  of  the  plaintiff  to  prove  that  he 
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has  paid  him  so  much.  But  again,  as  t^e  receipt  does  not  express 
the  cause  for  which  the  money  was  given,  this  can  be  no  more  than 
prima  facie  evidence  of  payment,  which  the  plaintiff  may  contradict 
by  showing  that  the  check  was  deUvered  on  account  of  some  other 
transaction. 

It  is  said,  however,  on  the  authority  of  Hayne  v,  Baniett,  3  Espi- 
nasse  196,  Peake  25Qy  257,  370,  that  the  receiver  of  the  money  is  not 
bound  to  produce  any  proof  that  it  was  paid  on  some  other  account, 
but  only  some  evidence  that  other  transactions  did  take  place  between 
the  parties.  We  do  not  think  that  the  authorities  cited  support  this 
position.  When  the  plaintiff  is  proved  to  have  received  money  from 
the  defendant,  if  he  wishes  to  exonerate  himself  from  the  presumption 
that  it  was  given  him  in  payment  of  the  debt  which  he  claims,  he 
certainly  ought  to  be  able  to  ascribe  the  delivery  of  that  money  to 
some  other  transaction.  But  even  supposing  that  he  would  prove 
enough  by  showing  that  other  transactions  took  place  between  him 
and  the  defendant,  ought  he  not  at  least  to  satisfy  the  court  that  for 
these  transactions  the  defendant  used  to  deliver  money  in  this  man- 
ner? Nothing  of  this  has  been  shown  in  thus  case.  Even  the  mere 
existence  of  other  transactions  between  the  parties  is  far  from  being 
satisfactorily  proved. 

Upon  the  whole,  we  are  of  opinion,  that  the  three  checks,  which 
bear  the  signature  and  acquittance. of  Joublanc,  must  be  considered 
as  so  much  paid  him  on  the  unsettled  account,  which  is  the  object  of 
the  present  suit.  These  checks  amount  together  to  eight  hundred 
and  twenty-three  dollars,  from  which  must  be  deducted  the  four 
hundred  dollars  acknowledged  by  the  deceased  to  have  been  paid 
him,  and  for  which  the  defendant  has  been  already  credited.  Thus, 
the  further  sum  for  which  he  ought  to  have  credit,  will  be  four  hun- 
dred and  twenty-three  dollars,  which  taken  from  the  final  balance 
found  against  him  by  the  arbitrators,  to  wit,  nine  hundred  and  nine- 
ty-one dollars  and  thirty-six  cents,  will  redtice  that  balance  to  the  sum 
of  five  hundred  and  eighteen  dollars  and  thirty-six  cents. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  parish 
court  be  reversed;  and  that  judgment  be  entered  for  the  plaintiff  for 
five  hundred  and  eighteen  dollars  and  thirty-six  cents,  with  costs, 
save  those  of  this  appeal  which  will  be  paid  by  him. 

Moreau,  for  plaintiff. 

Seghersy  for  the  defendant. 
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EASTERN  DISTRICT,  MAY  TERM,  181 8, 


Lefevre  v.  Boniquet's  Syndics  et  al.     V.  481. 

An  instrument  of  mortgage  under  priTate  signntare,  may  be  recorded  by  the  register  of 

mortgages  on  the  production  of  the  original. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

The  syndics  prayed  for  the  homologation  of  the  tableau  of  distri- 
bution, in  which  Cuculhi,  the  other  defendant,  was  classed  as  a  mort- 
gage creditor.  The  plaintiff,  creditor  by  mortgage  of  the  insolvent, 
under  a  deed  of  later  date  than  that  of  CucuUu,  opposed  the  homo- 
logation. A  jury  to  whom  the  case  was  submitted,  found  that  the 
mortgage  to  CucuUu  was  executed  in  good  faith,  by  an  act  under 
private  signature,  which  was  recorded  in  due  time  on  the  production 
of  the  original.  There  was  judgment  for  plaintiff,  and  defendants 
appealed. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  case  must  be  decided  by  the  application  and  interpretation  of 
a  few  articles  of  our  Code.  It  is  clear  that  conventional  mortgages 
may  be  granted  either  by  an  authentic  act,  made  in  the  usual  form 
of  contracts,  or  by  an  act  under  private  signature.  Civil  Code,  453, 
art.  ,5.  But,  judicial  and  conventional  mortgages  cannot  operate 
against  third  persons,  except  from  the  day  of  their  being  legally 
entered  in  the  office  of  the  register  of  mortgages:  and,  in  order  to 
have  any  act  registered  in  that  office,  the  creditor,  who  desires  it,  is 
either  by  hunself,  or  some  other  person,  to  present  to  the  register  an 
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authentic  copy  of  the  judgment  or  act  from  which  the  mortgage 
originates.     Id.  454,  art.  14,  466,  art.  63. 

In  applying  these  general  provisions  of  law  to  particular  cases,  no 
obscurity  or  difficulty  could  occur,  if  mortgages  could  be  granted  by 
authentic  acts  alone:  for  of  such,  copies  properly  certified  are  on  all 
occasions  used  instead  of  the  originals.  Peytavin  v.  Hopkins,  ante, 
397.  But  our  laws  recognise  mortgages  granted  by  acts  under  pri- 
vate signature,  as  well  as  sales  of  immoveable  property  and  slaves; 
the  latter  of  which  must  be  recorded  in  the  office  of  a  ijptary  public, 
in  order  to  give  them  effect  against  third  persons.  The  rules  of  law 
relating  to  acts  of  sale  (although  cited  and  relied  upon  by  the  plain- 
tiflf's  counsel)  it  is  believed,  are  not  applicable  to  the  registry  of  mort- 
gages, and  give  no  aid  in  the  decision  of  the  question  under  conside- 
ration. We  will,  therefore,  examine  only  the  law  on  the  subject  of 
■  mortgages,  to  every  part  of  which  it  is  our  duty  to  give  full  force 
and  efficacy;  provided  it  can  be  done  without  leading  to  gross  ab- 
surdity and  palpable  injustice. 

Mortgages  may  be  granted  by  acts  under  private  signature  or  by 
those  executed  in  a  public  and  authentic  form.  When  they  are 
offered  to  be  recorded  the  provision  of  the  law  is,  that  an  authentic 
copy  must  be  produced  to  the  register.  This  provision  is  also  strictly 
applicable  to  judicial  mortgages;  for  the  original  judgment  cannot  be 
removed  from  the  custody  of  the  court,  in  which  it  was  rendered. 
It  may  also  be  properly  applied  to  conventional  mortgages  passed 
before  a  notary;  because!,  as  to  such  instruments,  authentic  copies 
are  always  legal  evidence  of  the  contracts  which  they  purport  to 
prove. 

The  only  thing  necessary  to  give  effect  to  mortgages  against  third 
persons,  is  that  they  be  recorded  in  the  office  of  the  register  of  mort- 
gages, in  the  manner  prescribed  by  law;  which  is  effected  by  pre- 
senting copies,  properly  authenticated,  of  public  acts,  as  judgments 
and  notarial  instruments. 

But  it  is  self-evident,  that  nothing  could  be  more  absurd  than  to 
require  the  exhibition  of  an  authentic  copy  of  an  act  under  private 
signature — when  it  is  by  no  means  clear  that  such  a  copy  can,  in 
any  way,  be  obtained.  To  interpret  the  law  on  this  subject,  so  as 
to  require  an  authentic  copy  of  a  mortgage,  imder  private  signature, 
would  be  to  annul  entirely  that  provision  of  the  Code,  by  which  such 
acts  are  authorised,  and  in  open  violation  of  a  sound  rule,  for  the 
interpretation  of  laws,  which  requires  that  they  should  be  so  con- 
strued, ut  res  magis  valeat  quam  pereat. 

From  this  view  of  the  subject,  we  are  of  opinion  that,  in  cases  of 
mortgages  granted  by  acts  under  private  signature,  it  is  sufficient  for 
those,  who  intend  to  claim  a  benefit  and  privilege  under  them,  to 
present  the  original  instrument  to  the  register,  to  be  recorded.  When 
recorded,  as  directed  by  law,  if  there  be  nothing  fraudulent  in  them, 
they  ought  to  be  held  as  good  and  valid  against  third  persons,  with- 
out any  previous  recording  by  a  notary  public. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed,  and  the  causa 
sent  back  to  that  court,  with  directions  to  allow  the  defendant  and 
appellant,  Cucullu,  the  privilege  of  a  creditor,  by  a  mortgage  legally 
recorded;  and  it  is  ordered,  that  the  plaintiff  and  appellee  pay  cosUi. 

Carleion,  for  the  plaintiff. 

Moreau,  for  defendants. 


Reboul  V.  Nero.     V.  490. 


IN  the  Spanish  colonies,  the  manner  of  locating  the  lands  assigned 
to  the  Indians  was  not  by  fixing  their  boundaries  by  actual  survey. 
They  obtained  permission  from  the  government  to  settle  on  a  certain 
spot,  and  around  that  spot  they  were  by  law  entitled  to  possess  an 
extent  of  one  league.    Recopilacion  dt  las  IndiaSf  6,  3,  8. 


Cuffy  V.  Castillon.     V.  494. 

A  master  who  has  agreed  to  free  hh  slave  for  a  fixed  price,  cannot  be  compelled  to  free 

him  after  he  has  received  a  partial  payment  only. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  appellant  claims  her  freedom,  and  that  of  her 
children,  under  a  contract  between  her  former  master  and  Cuffy,  i^ 
freedman,  her  father.  A  copy  of  the  contract  comes  up  with  the 
record,  as  well  as  the  proceedings  which  took  place,  in  a  Spanisb 
tribunal  oi)  that  contract,  by  which  it  appears  that  a  judgment  was 
Vol.  I.— 35 
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rendered^  fixing  the  value  of  each  slave,  who  was  to  be  manumitted, 
under  the  stipulations  in  the  contract,  and  imputing  a  payment  of 
316  dollars  to  the  benefit  of  one  of  them. 

By  what  rule  of  law,  or  principle  of  justice,  the  Spanish  tribunal 
acted  in  its  decision,  it  is  useless  to  inquire.  The  matter  must  be 
considered  as  a  resjudicata,  and  is  of  little  importance  in  deciding 
the  cause  as  it  is  now  placed  before  this  court 

The  expressions  of  the  contract  itself  show  clearly  that  Andrew 
Almonaster,  the  defendant's  first  husband,  and  former  master  of  tlie 
plaintiflf,  bound  himself  to  liberate  the  slaves  mentioned  therein,  only 
on  the  condition  of  receiving  3400  dollars,  the  price  of  their  liberty, 
stipulated  between  him  and  Cuffy.  It  does  not  appear  that  the  sum 
or  any  part  of  it,  was  paid  to  him  or  his  representatives,  except  316 
dollars,  which  were  imputed  on  the  price  of  John  Baptist,  one  of  the 
four  slaves  named  in  the  contract,  by  the  judgment  of  the  Spanish 
tribunal  from  which  no  appeal  appears  to  have  been  taken,  and 
which  fixes  and  determines  the  appropriation  of  that  sum.  But 
even  that  sum,  were  it  now  to  be  considered  as  a  general  paj/ment 
on  the  contract,  for  all  the  slaves  named  in  it,  could  not  avail  the 
present  plaintiff*. 

Her  counsel  relies  much  on  principles  of  the  Roman  law; 
guoiies  dtibia  liberialis  interpret  a  iio  est^ff,  50,  17, 20,  and  the  law 
c/e  servo  suis  numtnis  emptOj  40,  1,  40,  in  which,  among  other 
things,  it  is  declared,  §  10,  that  although  the  whole  price  of  his  free- 
dom should  not  be  paid  by  the  slave,  nevertheless  he  acquires  it,  if 
the  deficiency  be  afterwards  supplied  by  his  labor,  or  if  he  should 
acquire  it  by  his  industry.  As  to  the  rule  requiring  the  interpreta- 
tion, in  doubtful  cases,  to  be  in  favor  of  freedom,  it  is  sufficient  to 
observe  that  no  one  rule  of  interpretation  in  law  or  contracts,  ought 
ever  to  be  considered  of  so  much  consequence,  as  to  exclude  the 
operation  of  others,  equally  founded  in  justice  and  common  sense. 
Freedom  must  not  be  so  favored  by  interpretation,  tis  to  depart 
entirely  from  the  intention  of  the  contracting  parties,  apparent  on  the 
contract  itself 

The  law  which  authorises  the  residue  of  the  price  to  be  supplied 
by  the  labor  of  the  person  claiming  his  freedom,  as  purchased  with 
his  own  money,  or  by  the  circumstance  of  acquiring  property,  is,  in 
our  opinion,  (and  as  insisted  on  by  the  counsel  of  the  defendant,) 
applicable  only  to  such  persons  as  are  made  free  tns/an/er,  on  con- 
dition of  paying  a  certain  sum  infuturo.  In  such  a  case,  when  a 
part  of  the  price  of  the  person  is  paid,  and  the  freedman  continues 
to  labor  for  his  former  master,  the  value  of  his  labor  may  be  fairly 
imputed  as  a  payment;  or  if  he  be  suffered  to  act  as  a  free  person, 
and  acquire  property,  he  may  be  compelled,  by  legal  proceedings,  to 
complete  the  payment  of  the  price  of  his  freedom. 

But  in  the  case  under  consideration,  the  master  contracted  to  give 
tfie  deed  of  emancipation  of  the  children  of  Cufiy,  when  the  latter 
should  have  satisfied  and  paid  him  3400  dollars.    This  mode  of 
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expression  demonstrates  the  intention  of  the  master  to  liberate  them 
infatiiroy  after  the  fulfilment  of  the  condition,  on  which  alone  they 
were  to  be  freed,  viz:  the  complete  payment  of  the  price  of  their 
freedom.  On  tendering  the  full  amount  of  the  sum  for  which  he 
promised  to  give  them  their  freedom,  (at  any  time  perhaps,)  they 
would  be  entitled  to  demand  their  freedom.  But  without  payment, 
or  an  offer  to  pay,  they  surely  can  claim  no  benefit  under  the  con- 
tract on  which  they  rely.  This  opinion  we  believe  to  be  in  con- 
formity with  every  just  rule  for  the  interpretation  of  contracts. 

It  is  supported  by  the  authority  to  which  the  plaintiff's  counsel 
has  resorted,  jT".  40,  7,  de  statuliberis.  In  the  fifth  paragraph  of  the 
third  law,  which  declares  that  the  statuliber  must  fulfil  the  condition 
on  which  he  is  to  be  entitled  to  his  freedom,  provided  he  be  not 
hindered,  and  the  condition  be  possible;  it  is  laid  down,  that  if  the 
condition  on  which  the  slave  is  to  be  free,  be  the  payment  of  a  cer- 
tain sum  to  the  heir  of  the  master,  and  he  does  not  pay  the  whole, 
he  shall  not  obtain  his  liberty.  Si  decern  jussus  dare  et  liber  esse, 
quinque  del;  non  pervenit  ad  libertatem^  nisi  totum  det. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment;  and  it  is 
therefore  ordered,  adjudged  and  decreed,  that  it  be  affirmed  with 
costs. 

Young,  for  the  plaintiff. 

Mo7'eaUy  for  the  defendant. 


Doubrere  v.  Fapin.     V.  498. 

HELD,  that  a  judgment  is  valid  if  the  reasons  of  giving  it  appear 
on  reference  to  the  petition. 
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Lafon  V.  Riviere,     V.  500. 

AN  appellant  allowed  an  alias  citation,  the  first  having  been  irre- 
gularly served.     9th  sect.,  act  of  1813. 


Durnford  t>.  Bariteau.     V.  501. 

WHERE  interest  has  been  paid  by  debtor  above  the  legal  rate: 
Heid^  that  he  is  entitled  to  a  credit  on  his  debt  for  the  amount  thus 
paid  beyond  the  legal  interest.  Under  a  plea  of  payment,  defendant 
allowed  to  give  evidence  of  any  money  paid  by  him  to  plaintiff,  and 
if  plaintiff  cannot  show  that  he  has  a  right  to  apply  it  otherwise,  the 
court  will  deem  it  paid  in  discharge  of  the  debt  bearing  interest. 
Conventional  interest  must  be  fixed  in  writing.  Civil  Code,  p.  408, 
artSB. 


Delacroix  v.  Orleans  Navigation  Company.     V.  507. 

WHERE  it  was  stipulated  that  a  certain  part  of  the  price  of  a 
work  should  be  paid  when  one  third  of  it  was  done,  and  another 
when  the  second  third  was  done:  He/cfy  that  on  completing  and  finish- 
ing the  work  the  delivery  of  the  whole  was  to  take  place,  and  that 
for  any  defect  then  found  in  any  part  of  that  whole,  the  undertaker 
is  answerable. 
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Robin's  Widow  et  al.  v.  His  Executors.     V.  515. 

THE  decree  of  the  court  of  probates  of  New  Orleans  upon  the 
executors'  account,  awarding  a  balance  in  favor  of  the  widow  and 
heirs,  and  ordering  the  executors  to  pay  it  to  them,  as  also  to  deliver 
into  their  hands  all  the  items  of  uncollected  debts,  was  a  final  settle- 
ment of  the  curatorship  of  the  defendants  which  put  an  end  to  the 
jurisdiction  of  the  court  of  probates.  Heldj  that  after  such  a  judg- 
ment, they  had  no  right  again  to  bring  the  widow  and  heirs  into 
court  to  hear  new  accounts  and  debate  new  charges. 


35^ 
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Steams  v.  Rust     V.  518, 

DOUBTED,vrhetheT  a  power  of  attorney  executed  in  Massa- 
chusetts, acknowledged  before  a  justice  of  the  peace  of  that  state, 
whose  certificate  was  authenticated  by  the  govereor  thereof,  be 
legally  executed  according  to  its  laws? 


Montserrat  v.  Godet.     V.  522. 

THE  want  of  reasons  in  a  judgment  by  default  held  an  error,  for 
which  it  ought  to  be  reversed,  on  appeal. 
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Crocker  et  ah  v.  Ainslee  et  aL     Y.  524. 


A  LETTER  written  hy  the  vendors,  the  day  previous  to  the  sale 
of  the  goods  by  them,  stating  that  thoy  had  failed  is  not  legal  evi- 
dence against  the  vendee  to  impeach  the  validity  of  the  sale.  If  the 
vendors  could  be  heard  at  all  to  impeach  a  sale  made  by  them,  they 
should  have  been  sworn. 


M'Nair  t^.  Thompson.     Y.  535. 

Ad  agent  wbo  stipalated  in  hit  own  name,  and  comoB  and  auea  for  the  use  of  hie  prin- 
cipal, transfers  his  right  of  action  to  his  principal,  and  this  enables  the  principal  to 
appear  in  the  ease  as  the  real  plaintifl^ 

Hie  whole  penalty  only  recoTerablo  on  showing  the  absolute  failure  to  perform  the  con- 
tract 

APPEAL  from  the  court  of  the  first  district 
Action  to  recover  the  penalty  of  a  charter-party  on  account  of  the 
violation  of  it  by  the  defendant. 

Dbrbiont,  J.,  delivered  the  opinion  of  the  court 

The  first  ground  of  defence  is  a  plea  in  abatement  to  the  person  of 
the  plaintiff.  The  suit  is  brought  in  the  name  of  Fowler,  for  the  use 
of  M'Nair.  Fowler,  the  nominal  plaintiff*,  is  the  person  who  was 
party  to  the  contract  of  affreightment  of  the  brig  Oswego,  which  con- 
tract is  the  foundation  of  this  suit  He  now  declares  that  he  acted  aa 
agent  of  M'Nair;  but  he  stipulated  in  his  own  name:  the  contract 
was  his — not  M'Nair 's.  The  agent,  (says  the  Curia  Phil  1, 4,  4,)  is 
the  person  who  contracts  in  the  name  of  another,  and  not  in  his  own. 
A  person  is  deemed  to  have  stipulated  for  himself,  unless  the  contrary 
be  expressed,  or  result  from  the  nature  of  the  agreement  Civil  Code, 
264,  art.  22,  Thus,  if  M'Nair  should  come  forward,  without  the 
assbtauce  of  Fowler,  he  would  be  without  any  right    But  Fowler's 
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.declaration,  that  he  sues  for  the  use  of  M'Nair,  amounts  to  a  relin- 
quishment and  transfer  of  his  own  right  in  his  favor,  and  is  consi- 
dered as  sufficient  to  enable  M'Nair  to  appear  in  this  case  as  the  real 
plaintiff. 

The  first  object  of  this  suit  is,  to  recover  the  penalty  stipulated  in 
the  charter-party;  and  the  first  inquiry  must  be — has  any  breach  of 
that  contract  been  committed?  It  was  stipulated  that  the  vessel  should 
proceed  from  Cadiz  to  New  Orleans,  and  on  her  way  there  should 
touch  at  the  Havanna.  The  breach  complained  of  is,  that  he  devia- 
ted from  the  straight  course  to  touch  at  Porto  Rico,  put  into  that  port 
to  land  some  passengers,  and  remained  there  three  days.  The  fact  of 
touching  at  Porto  Rico  is  proved;  an  attempt  was  made  to  show,  by 
oral  evidence,  that  this  was  done  with  the  consent  of  the  affreighter; 
and  a  bill  of  exceptions  was  taken  against  the  introduction  of  that 
testimony:  but,  whatever  be  our  opinion  concerning  the  admissibility 
of  that  evidence,  we  think  it  unnecessary  to  declare;  because,  whether 
it  is  admitted  or  not,  the  result  on  the  merits  of  this  case  must  be  the 
same.  We  will  then  consider  it  as  proved,  that  the  vessel  of  the  de- 
fendant, without  any  leave  from  the  affreighter,  touched  at  Porto 
Rico,  and  stayed  there  three  days.  To  that  fact  must  be  confined 
the  breach  of  the  charter-party;  because  it  is  by  no  means  equally 
clear  that  Porto  Rico  is  out  of  the  way  from  Cadiz  to  Havanna. 

For  this  departure  from  one  of  the  defendant's  obligations,  to  wit, 
that  of  not  going  from  Cadiz  to  Havanna,  without  stopping,  the 
plaintiff  demands  that  the  full  amount  of  the  penalty  stipulated  in  the 
charter-party  be  allowed  to  him,  without  any  reference  to  the  quan- 
tum of  damages  which  he  may  have  sustained.  This  pretension  is 
thought  to  be  supported  by  the  following  article  of  our  Code:  "  When 
the  contract  specifies  that  he  who  fails  to  execute  it  shall  pay  a  cer- 
tain sum,  by  way  of  damages,  the  other  party  can  recover  neither  a 
larger  nor  a  smaller  sum."  Civil  Code,  268,  art.  52.  And  afterwards; 
''  The  penal  clause  is  the  compensation  for  the  damages  which  the 
creditor  sustains  by  the  non-execution  of  the  principal  obligation." 
Civil  Code,  284, art.  129.  To  these  quotations  we  will  add — "The 
penalty  may  be  modified  by  the  judge,  when  the  principal  obligation 
has  been  partly  executed,  except  in  case  of  a  contrary  agreement." 
Id.  131.  Taking  the  whole  of  that  doctrine  together,  it  amounts  to 
this:  where  the  parties  appear  to  have  themselves  assessed  the  value 
of  the  damages,  which  they  may  respectively  suffer,  in  consequence 
of  the  non-performance  of  the  contract,  those  damages  can  neither  be 
reduced  nor  increased,  because  the  assessment  is  itself  a  part  of  the 
agreement.  But  this,  it  is  evident,  must  be  confined  to  the  case  of  the 
absolute  failure  of  performing  the  contract;  for,  when  it  has  been  per- 
formed in  part,  the  proportion  of  damages  is  different,  and  no  pre- 
vious estimation  can  be  supposed  to  have  taken  place.  Thus,  where 
a  penal  sum  has  been  stipulated  for  the  true  performance  of  all  the 
conditions  inserted  in  a  contract,  that,  sum  cannot  be  viewed  as  an 
assessment  of  damages,  applicable  to  the  failure  of  any  of  these  con- 
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ditions,  whether  of  much  or  of  little  moment;  to  a  slight  deviation 
from  one  of  the  clauses,  as  well  as  to  a  direct  violation  of  all.  Such 
a  construction  would  be  monstrous.  But  what  is  to  be  done,  when 
some  part  of  the  contract  has  been  departed  from?  Assess  the  dam- 
ages which  that  departure  has  caused  to  the  other  party;  for  it  is, 
after  all,  the  end  in  which  must  terminate  all  difficulties  of  this  nature. 
The  court  then  examines  into  the  question  if  any  damages,  and 
what,  were  incurred,  and  concludes  that  there  were  none  imputable 
to  defendant    Judgment  below  for  defendant  confirmed. 


Metayer  v.  Noret.  •  V.  566. 

BY  the  laws  of  Spain,  a  slave  can  acquire  his  freedom  by  a  pos- 
session of  ten  years  in  the  presence  of  his  master  or  of  twenty  years 
in  his  absence.  It  was  doubted  whether  this  provision  of  the  Spanish 
laws  had  not  been  repealed  by  the  general  provision  in  our  Code 
concerning  the  prescription  of  slaves.  But  the  court  believes  that 
that  article  of  our  Code  is  relative  only  to  the  acquisition  of  slaves  by 
prescription,  and  does  not  embrace  the  prescription  of  liberty  by 
themselves. 


DeshoD  et  ah  v.  Jennings.     Y.  568. 

APPEAL  from  the  court  of  probates  of  New  Orleans. 
'  In  this  case  the  court  decided:  an  executor,  it  is  true,  derives  his 
power  from  the  will,  not  from  the  letters  testamentary,  which  are 
only  evidence  of  the  probate  of  the  will.  But  the  law  of  this  state 
has  provided  that  the  powers  of  an  executor  shall  not  be  exercised 
within  this  state  until  the  judge  of  the  parish  in  which  the  testator 
died,  if  he  died  within  the  state,  shall  have  given  his  JiaL     This  is 
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in  order  that  debtors  in  this  state  may  have  a  record  at  home,  from 
which  the  authority  of  the  executor  may  appear.  Civil  Code,  242, 
art.  143.  The  testator  in  this  case  had  left  a  will  in  New  York, 
naming  an  executor,  but  died  in  this  state,  though  out  of  the  parish 
of  Orleans.  The  court  of  probates  of  Orleans  was  without  authority 
to  appoint  a  curator,  since  there  was  a  will  and  executor  present;  as 
it  was  also  without  power  to  order  the  execution  of  the  will,  the 
deceased  not  having  died  in  that  parish.     {Seeposl^  426.) 


Latham  v.  West.     V.  573. 

HELD^ihsX  the  master  of  a  vessel  cannot  claim  wages,  when  she 
is  lost  by  his  fault. 


Welman  v.  Welman  et  aL^  Syndics.     V.  574. 

HELD,  the  minor  has  a  iacit  mortgage  on  the  estate  of  his  tutor 
or  guardian  for  the  3ecurity  of  his  administration.  Civil  Code,  72, 
art.  75 — and  454,  art.  19.    There  is  no  law  granting  a  privilege. 
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,  Harrod  et  al.  v.  Constant.     V.  575. 

HELDy  that  no  custom  or  law  exists  which  authorises  a  merchant, 
who  has  made  advances  to  a  planter  on  his  crop  (but  which  crop 
was  withheld  by  the  planter  from  this  merchant,)  to  charge  a  com- 
mission on  the  amount  of  the  crop,  as  if  sold  by  him. 


Berthole  v.  Mace.     V.  576. 

The  defendant  may  ayail  himself  of  hit  own  answer  to  an  interro^tory  pat  to  him  by 
plaintiff,  though  plaintiff  decline  to  ose  it  himself. 

Although  the  yendor  aTails  himself  of  the  exception  turn  numerata  peeuma^  the  vendee 
does  not  derive,  as  a  corollary  from  this  exercise  of  right  by  the  Tender,  that  of  gainsay- 
ing any  other  thing  averred  in  the  act 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

The  plaintiff  sold  a  tract  of  land  to  the  defendant,  the  considera- 
tion of  which  was  stated  in  the  deed  to  be  1000  dollars,  and  to  have 
been  paid.  The  petition  alleged  that,  notwithstanding  this  enuncia- 
tion of  the  payment  of  the  consideration,  100  dollars  only  were  paid 
— the  exception  de  non  numeraid  pecunid,  was  not  renounced,  and 
the  petition  concluded  that  the  defendant  be  decreed  to  pay  the 
remaining  900  dollars. 

The  following  interrogatory  to  be  answered  on  oath,  was  put  to 
the  defendant:  Have  you  paid  the  sum  of  1000  dollars  for  the  pre- 
mises, or  have  you  only  paid  100  dollars,  or  what  part  of  the  pur- 
chase money  have  you  paid? 

The  answer  sets  forth  that  the  premises  were  actually  and  bond 
fidt  purchased  for  100  dollars  only:  but,  in  order  to  enable  the 
defendant  to  dispose  of  the  land  on  more  advantageous  terms,  1000 
dollars  were  mentioned  as  its  real  price,  at  the  request  of  the  defend- 
ant; and  the  plaintiff  had  not  then,  nor  has  she  now,  any  just  claim 
on  the  defendant  for  one  cent  more.  The  answer  further  states,  that 
the  sale  of  the  land  was  a  fraud,  practised  by  the  plaintiff,  in  order 


418  SUPREME  COURT. 

[Bertholev.  Maoe.] 

to  extort  money  from  the  defendant,  inasmuch  as  the  land  is  not,  nor 
ever  has  been,  in  her  possession,  nor  has  the  same  ever,  of  right, 
belonged  to  her,  nor  has  she  ever  put  him  in  possession;  neither  is  it 
nor  has  it  ever  been  in  her  power  so  to  do. 

In  answer  to  the  interrogatory,  the  defendant  swore — "  The  pur- 
chase was  made  for  100  dollars,  and  no  more,  which  sum  I  actually 
paid,  and  she,  the  present  plaintiff,  received,  in  full  satisfaction,  at  the 
time  of  signing  the  contract  of  sale.  It  was  considered,  both  by  her 
and  myself,  at  the  time,  to  be  the  whole  of  the  purchase  money;  but 
if  I  should  be  able  to  sell  the  said  land  for  a  good  or  large  pricCj 
which  I  verily  believe  to  be  the  words  mentioned,  then,  ahd  in  that 
case,  I  was  under  a  verbal  promise  to  make  her  a  donation;  but  even 
that  was,  by  her  and  myself,  at  the  time,  considered  at  my  own 
option  and  free  will." 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff's  counsel  contends,  that  he  is  at  liberty  to  use  the 
defendant's  interrogatory,  and  is  not  bound  to  have  recourse  to  it. 
This  may  be  true;  but  it  is  equally  so,  that  the  defendant  has  an 
undoubted  right  to  avail  himself  of  it.  It  is  legal  evidence  in  the 
cause,  and  cannot  be  prevented  from  being  resorted  to  by  the  party 
who  introduced  it  A  party,  who  has  taken  the  deposition  of  a  wit- 
ness, cannot  set  it  aside,  when  it  appears  unfavorable  to  his  cause. 
All  legal  pieces  of  evidence  on  the  record  may  be  freely  used  by 
either  party;  not  more  by  the  one  who  introduced  it,  than  by  his 
opponent. 

The  defendant's  answer  to  the  interrogatories,  if  used  at  all  by 
either  party,  must  be  taken  together,  and  cannot  be  divided. 

He  had  a  right  to  explain  his  answer,  and  add  thereto  such  cir- 
cumstances as  might  prevent  his  being  entrapped  by  too  general  an 
answer  to  a  too  general  interrogatory.  But  his  counsel  contends 
that,  as  the  plaintiff  can  contradict  her  acknowledgement  of  full  pay- 
ment, he  has  the  right  to  show  what  the  consideration  really  was,  in 
contradiction  of  the  terms  of  the  conveyance.  The  argument  appears 
plausible;  but  will  not  perhaps  stand  the  test  of  a  close  examhiation. 

The  general  rule  is  contra  fidem  scripii^  testis  non  adhibiivr:  to 
this  the  legislator  has  seen  fit  to  introduce  an  exception,  viz.  that, 
when  the  act  does  not  express  that  the  consideration  was  paid  at  the 
time  and  in  the  sight  of  the  notary,  the  vendee  is  not  liberated  by 
the  acknowledgment  of  the  vendor,  that  the  consideration  money 
was  previously  paid,  from  the  onus  probandiy  from  proving  the 
payment  there  acknowledged,  if  sued  within  two  years,  unless  the 
right  of  thus  calling  for  this  proof  be  expressly  waived  by  a  renuncia- 
tion to  the  exc-eption  de  non  nvineratd  pecunid.  It  does  not  neces- 
sarily follow,  as  a  cx>nsequence  of  this  principle,  that  when  the  ven- 
dor avails  himself  of  this  exception,  every  thing  or  any  thing  else, 
except  the  payment,  is  afloat  in  the  conveyance,  and  is  necessarily 
to  be  proved,  or  susceptible  of  being  disproved  by  parol  evidence. 
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Will  the  vendee  be  permitted  to  say  that  he  made  no  contract  at  all 
— that  he  had  long  terms  of  payment  not  yet  elapsed — that  there 
was  a  warranty  agreed  on  and  not  expressed,  by  the  breach  of  which 
he  is  exonerated?  When  the  vendee  would  avail  himself  of  this 
right  by  denying  what  he  had  assented  to  in  the  deed — or  by  insist- 
ing on  clauses  not  therein  mentioned,  would  not  the  vendor  claim  as 
a  corollary,  the  right  of  setting  afloat  any  inconvenient  averment  in 
the  deed?  If  some,  and  not  all  of  these  deviations  from  the  letter 
of  the  act  are  to  be  tolerated,  where  is  the  line  to  be  drawn?  Per- 
haps the  safest  way  is  not  to  allow  any  exception  from  the  general 
principle,  except  the  one  introduced  by  the  statute,  and  that  the 
vendee  does  not  derive,  as  a  corollary  from  the  right  of  the  vendor, 
under  the  exception  de  non  numeraid  pecunid^  that  of  gainsaying 
any  thing  averred  in  the  act,  particularly  to  allege  and  demand  to  be 
admitted  to  prove  by  parol  evidence,  that  the  consideration  was  a 
lesser  one  than  that  acknowledged  in  the  deed — although  he  might, 
perhaps,  allege  and  prove  by  parol  evidence,  that  a  less  sum  was 
received  in  payment  of  a  larger  one  stipulated  for;  as  in  case  of  a. 
deed,  expressing  a  sum  of  ICOO  dollars,  agreed  to  be  paid  at  a  future 
day,  parol  evidence  might  be  admitted  to  show  that,  afterwards, 
the  parties  agreed  to  postpone  the  payment  to  a  more  remote  one — 
or  that  the  obligee  received  any  thing  or  a  less  sum,  in  full  payment 
or  discharge  of  the  sum  mentioned  in  the  act. 

In  the  present  case,  if  the  defence  rested  on  the  plea  that  the  con- 
sideration of  the  sale  was  100  and  not  1000  dollars,  the  plaintiff 
would  be  entitled  to  a  recovery. 

But  the  defendant  has  pleaded  that  the  sale  was  a  simulated  one; 
that  the  consideration  was  100  dollars  in  cash;  but  that,  in  order 
to  enable  the  defendant  to  dispose  of  the  premises,  on  more  ad- 
vantageous terms,  1000  dollars  were  mentioned,  at  the  request  of 
the  defendant,  and  the  plaintiff  had  not  then,  nor  has  she  now. 
any  just  claim  on  the  defendant  for  one  cent  more.  In  other 
words,  that  the  contract  was  a  simulated  one.  There  is  no  doubt 
that,  if  the  defendant  had  a  counter  letter,  by  which  he  could  make 
that  appear,  he  might  avail  himself  of  this  defence;  and  it  is  equally 
clear  that  he  might  likewise  have  the  benefit  of  this  defence,  if  thei 
plaintiff  had  interrogated  him  in  this  respect.  It  remains  for  us  to 
consider  whether,  when  the  plaintiff  shows  by  parol  evidence^  a  cir- 
cumstance which,  if  shown,  by  written  evidence^  would  avail  it, 
must  not  be  deemed  to  have  been  legally  proved.  Written  evidence 
is  insisted  on  by  law  for  the  protection  of  him  who  claims  the  execu-: 
tion  of  the  deed  of  his  adverse  party,  lest  the  latter  should  destroy,  by 
suborned  witnesses,  the  effect  of  the  agreement,  which  the  former 
had  the  precaution  to  consign  in  a  written  act — lest,  through  the  frailty 
of  human  memory,  even  honest  witnesses  might  represent  it  in  h 
different  light;  but  every  one  may  renounce  any  benefit  which  the 
law  secures  to  him — if  he,  therefore,  will  run  the  risk  of  probing  his 
adversary's  conscience,  he  must  abide  by  the  resuh.  l4  when  the 
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parties  are  at  issue  on  the  simulation  of  an  act,  the  party  who  claims 
the  execution  of  it,  introduces  parol  evidence  of  its  simuiatioDy  will 
the  court  shut  their  ears?  When  they  are  (hereby  convinced  that  the 
act  is  simulated,  can  they  find  the  issue  against  the  simulation? 

Here  the  defendant  pleaded  the  simulation  of  the  instrument,  viz. 
that,  although  the  real  consideration  was  100  dollars,  1000  dollars 
were  mentioned,  to  favor  some  fair  view  of  his — not  injurious  to  the 
plaintiff.  The  plaintiff  introduces  a  witness,  who  deposes  that  the 
contract  was  really  a  simulated  one;  that,  although  it  purported  to 
be  an  absolnie  sale  of  the  premises  for  1000  dollars,  the  parlies  in- 
tended that  the  plaintiff  should  preserve  her  interest,  though  she  part- 
ed with  the  title,  the  apparent  right  in  the  premises,  in  order  that  the 
defendant,  appearing  as  owner  of  them,  might,  with  more  confidence, 
be  treated  with,  by  persons  desirous  of  purchasing—that,  after  the 
sale,  the  plaintiff  was  to  receive  the  price  of  the  premises,  deducting 
the  100  dollars  advanced,  and  likewise  a  proper  remuneration  for  the 
defendant's  trouble.  Although  this  testimony  does  not  perfectly 
accord  with  that  of  the  defendant's  witnesses,  yet  all  who  are  sworn 
declare,  that  the  sale  was  not  an  absolute  one,  as  the  plaintiff  insists 
upon — that  it  was  simulated.  The  plaintiff's  main  averment,  in  her 
petition,  is  traversed  by  the  defendant,  and  disproved  by  the  plain- 
tiff's own  witnesses.  Will  it  be  said,  her  witness  was  introduced  to 
destroy  the  credit  of  the  defendant's  answer  to  the  interrogatory — 
and  the  court  must  notice  what  he  says  for  this  purpose,  and  shut 
their  ears,  and  reject  every  thing  else  of  which  he  speaks,  even  when 
the  plaintiff  especially  interrogated  him  thereto?  The  court  thinks 
that  the  deposition  can  neither  be  withdrawn  nor  divided. 

The  court  thinks  that  the  parish  court  erred  in  rejecting  Croswell's 
testimony — the  plaintiff  had  a  right  to  it,  in  order  to  discredit  the  de- 
fendant's answer.  The  offer  made  to  and  rejected  by  her  of  500 
dollars  for  the  premises,  was  a  circumstance,  which  lessened  the  cre- 
dit to  be  given  to  an  assertion  that  she  agreed  to  take  100  dollars 
therefor.  But  we  cannot  think  of  remanding  the  cause  for  this  error, 
because  the  rectification  of  it  would  not  affect  the  ultimate  decision 
of  the  caiise;  as,  although  it  might  destroy  one  of  the  principal  means 
of  defence,  it  would  not  help  the  claim,  as  it  would  not  support  the 
averment  that  the  sale  was  absolute  and  not  simulated. 

We  do  not  examine  the  allegation  of  fraud,  because  there  is  no 
evidence  to  support  it — nor  the  want  of  possession,  in  the  plaintiff, 
because  that  possession  was  not  alleged  at  the  time  of  the  agree- 
ment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  the  defendant  on  the  present  claim  of  the  plaintiff; 
reserving,  however,  to  her,  her  right  of  action  in  compelling  the  de- 
fendant to  account  for  the  price  of  the  land,  when  disposed  of,  allow- 
ing all  proper  deductions,  or  to  re-convey  the  premises,  if  any  such 
right  she  had,  before  the  institution  of  the  present  suit:  and  it  is 
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ordered,  that  the  plaintiff  and  appellee  pay  all  costs  above  and 
l[)elow. 

Moreau^  for  the  plaintifl^. 

Henneny  for  the  defendant. 


Nancarow  v.  Nelson.     V.  699. 


THIS  was  a  question  of  facts. 
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Toustin  V.  Lucile.     V.  611. 

HELDy  where  a  sale  was  made  in  a  country  where  it  might  law- 
fully have  been  made  verbal,  parol  evidence  may  not  be  received  of 
the  sale  without  proof  of  the  loss  of  the  writing.  This  was  the  case 
of  a  sale  of  a  slave  in  one  of  the  states  where  verbal  sales  of  slaves 
suffice:  the  vendee  must  produce  the  written  sale  or  account  for  its 
loss. 


Hart  V.  Clark's  Executors.     V.  614. 

• 

HELD  a  verbal  promise  to  pay  to  the  vendor  the  difference  be- 
tween the  price  at  which  a  tract  of  land  is  purchased,  and  that  at 
which  it  may  be  sold,  cannot  support  an  action.  Whether  this  pro- 
mise be  considered  as  a  donation,  or  as  a  stipulation  to  pay  an  addi- 
tional price  for  the  land,  such  evidence  cannot  be  received  to  enforce 
it.    See  Clark's  Executors  v.  Farrar,  3  Martin^  252,  253. 
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Jourdan  v.  Patton.     V.  615. 

THIS  was  an  action  for  damages  for  an  injury  done  to  plaintiff's 
slave,  in  putting  out  his  only  eye,  so  as  to  render  him  wholly  useless 
— the  judgment  below  was  for  the  supposed  full  value  of  the  slave, 
also;  for  a  sum  in  compensation  of  the  loss  of  his  labor  since  deprived 
of  sight,  also  for  two  hundred  dollajrs  for  the  subsistence  of  the  slave 
in  future,  and  that  the  slave  should  remain  with  plaintiff.  This  court 
corrected  the  judgment  by  decreeing  the  sum  ascertained  to  be  the 
full  value  of  the  slave,  rejecting  the  other  items  of  the  judgment  and 
adjudging  the  slave  to  be  handed  over  to  the  defendant  as  his  pro- 
perty, notwithstanding  the  seeming  hardship  of  surrendering  him  to 
the  author  of  his  misfortune.  This  court  also  allowed  the  expenses 
which  had  been  incurred  for  the  attendance  on  the  slave. 


Williamson  et  al.  v.  Their  Creditors.     V.  618. 

The  act  of  1817  providing  that,  for  tlie  purpose  of  effecting  the  sale  of  the  property  of  the 
insolvent,  the  syndics  shall  be  authorised  to  release  the  mortgages  existing  on  it,  was 
no  innovation — syndics  possessed  that  power  already. 

Quere^  whether  the  recourse  of  nullity  against  judgment  still  exists? 

APPEAL  from  the  court  of  the  first  district. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  a  rule  was  obtained  by  the  assignees  of  Wm.  P.  Mee- 
ker, creditors  by  judicial  mortgage  of  the  estate  of  Williamson  & 
Patton,  ordering  the  syndics  of  the  creditors  of  that  estate  to  show 
cause  why  they  should  not  rescind  that  mortgage,  make  a  bill  of 
sale  of  a  house,  by  them  sold  to  S.  Henderson,  which  was  subject  to 
said  mortgage,  and  pay  to  Meeker's  assignees  the  proceeds  of  that 
sate,  as  well  as  the  price  of  some  land  lying  in  the  Alabama  territory, 
which  was  also  sold  by  the  said  syndics.  The  syndics,  in  answer 
to  that  rule,  state,  that  they  have  no  power  to  rescind  the  mortgage 
in  question;  that  as  to  the  proceeds  of  the  Alabama  lands,  they  are 
restrained  from  paying  them  by  a  bond  which  they  have  entered 
into  to  pay  only  when  the  right  of  the  claimants  shall  have  been 
established;  they  further  say  that  the  judgment  under  which  the 
assignees  claim  is  null,  and  that  it  gives  them  no  right  to  be  paid  in 
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preference  to  the  other  creditors.  The  district  court,  considering  that 
they  had  not  sustained  their  pleas,  made  the  rule  absohite,  and 
ordered  them  to  pay  into  the  hands  of  the  assignees  the  sum  by  them 
claimed.    From  this  decree  the  syndics  have  appealed. 

A  doubt  was  suggested  whether  this  was  a  decision  from  which 
an  appeal  can  lie,  but  that  it  has  between  the  parties  the  effect  of  a 
final  judgment,  and  bears  all  the  marks  of  such  except  the  name,  is 
so  evident,  that  any  demonstration  of  this  is  deemed  useless. 

The  first  cause  shown  by  the  syndics  of  Williamson  &  Patton, 
why  they  should  not  comply  with  the  rule,  is,  that  they  have  them- 
selves no  power  to  rescind  the  mortgage  obtained  by  the  assignees 
of  Wm.  Meeker,  and  that  the  mortgagees  alone  can  exercise  that 
right.  A  law  enacted  on  the  20th  of  February,  1817,  concerning 
the  voluntary  surrender  of  properly,  has  especially  provided,  that  for 
the  purpose  of  effecting  the  sale  of  the  property  of  the  insolvent  the 
syndics  shall  be  authorised  to  release  the  mortgages  existing  on  it; 
but  the  syndics  of  Williamson  &  Patton  contend  that  this  provision 
is  not  applicable  to  failures  made  anterior  to  that  law.  Whether  it 
is  or  not,  we  think  that  this  act  did  not  introduce  any  innovation  on 
this  particular  subject,  and  that  before  its  enactment  syndics  of  credi- 
tors were  fully  vested  with  the  power  which  the  present  parties  dis- 
claim exercising,  Before  appealing  to  any  authorities  on  that  point, 
it  may  be  premised  that  this  results  from  the  nature  of  things;  as 
soon  as  a  failure  is  declared,  all  the  property  of  the  debtor  passes 
into  the  hands  of  his  creditors.  A  general  liquidation  becomes 
necessary,  for  which  purpose  the  creditors  must  resort  to  a  sale  of 
all  the  estate.  To  effect  this,  the  creditors  make  choice  of  agents, 
under  the  name  of  syndics,  who  are  vested  with  the  necessary  autho- 
rity to  do  for  all  the  creditors  what  these  would  have  a  right  to  do 
for  themselves.  The  sale  which  they  make  of  the  property  to  the 
end  of  paying  each  creditor,  according  to  his  rank  and  privilege,  is  a 
sale  made  by  all.  After  such  a  sale,  no  individual  creditor  can 
retain  a  lien  upon  the  property  sold  and  paid  for,  any  more  than  he 
could  retain  it  after  selling  the  property  himself  and  receiving  the 
price.  The  rescission  of  the  mortgages  and  privileges  is  a  necessary 
consequence  of  that  sale.  Nor  does  it  appear  requisite  that  a  formal 
release  of  them  should  be  given,  because  when  the  creditor  has 
caused  his  pledge  to  be  sold  to  have  payment  of  his  debt,  the  pledge 
is  gone,  and  is  replaced  by  the  price  for  which  it  sold.  Febrero. 
book  3,  dejuicios,  ch,  2,  sect.  5,  «.  340,  speaking  of  the  purchaser  of 
property  exposed  at  public  sale,  says:  "  he  is  equally  free  from  any 
molestation  on  the  part  of  the  creditors,  who  were  parties  to  the 
concursOj  and  at  whose  instance  the  thing  was  sold,  although  the 
purchase  money  should  not  be  sufiicient  to  pay  their  claims,  because 
by  their  consent  to  the  alienation  of  the  property,  their  right  on  the 
thing  was  relinquished,'*  &c.  It  is  our  opinion  that,  by  a  sale  legally 
tnade  at  the  instance  of  the  creditors,  through  their  syndics,  all  mort- 
gages and  privileges  which  existed  in  favor  of  those  who  were 
parties  to  the  concurso,  become  ipso  Jure  extinct,  and  that  a  formal 
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release  of  tbem  is  not  necessary:  but  that  when  such  release  is 
required  by  the  purchaser,  the  syndics  are  the  proper  persons  to  give 
it  In  this  case  the  sale  of  the  house  to  S.  Henderson  does  not 
appear  to  have  been  made  in  the  manner  required  by  law;  but  the 
mortgage  creditors  having,  by  their  demand  of  the  purchase  money, 
assented  to  the  alienation,  and  ratified  the  act  of  their  agents,  the 
respective  situation  of  these  parties  is  the  same  as  if  the  syndics  had 
originally  observed  the  established  rules. 

But  if  the  syndics  are  authorised  to  release  the  mortgages  which 
may  exist  on  the  property  sold,  in  order  to  receive  the  purchase 
money,  they  say  that  this  money  ought  not  to  be  paid  to  the  as* 
signees  of  William  P.  Meeker  in  preference  to  the  other  creditors, 
because  the  judgment  under  which  they  claim  is  null.  Under  that 
plea,  however,  they  do  not  appear  to  have  attempted  to  show  any 
ground  of  nullity  apparent  on  the  face  of  the  record;  but  they  offered 
to  go  into  evidence  to  prove  that  the  judgment  was  null,  collusive 
and  fraudulent 

Admitting  the  recourse  of  nullity  against  judgment  still  to  exist, 
a  question  which  this  court  will  be  unwilling  to  decide,  so  long  as 
there  shall  be  no  absolute  necessity  to  pronounce  upon  it* 

We  believe  that  a  general  allegation  of  nullity  does  not  put  at 
issue  all  the  facts  from  which  any  of  the  causes  of  nullity  can  arise, 
but  only  such  as  may  be  apparent  on  the  face  of  the  record.  The 
causes  of  nullity,  as  laid  down  by  the  Spanish  jurists,  are  multifari- 
ous. Most  of  them  are  vices  or  defects  of  form,  proceeding  from 
violation  of  the  solemnities  prescribed  by  law  in  the  administration 
of  justice.  Of  those  proceedings,  the  only  legal  evidence  is  the 
record;  and,  therefore,  a  general  allegation  of  nullity  may  well 
embrace  all  the  questions  arising  on  the  face  of  it,  because  the  parties 
are  not  at  liberty  to  seek  evidence  elsewhere ;  but  when  the  cause  from 
which  the  nullity  is  expected  to  be  shown,  depends  on  facts  out  of  the 
record,  then  a  special  allegation  of  such  facts  is  indispensable  to 
enable  the  adverse  party  to  come  prepared  to  meet  them.  Nothing 
would  be  more  unjust  than  to  submit  him,  under  a  general  allegation 
of  nullity,  to  try  any  question  which  the  complainant  might  think 
proper  to  start.  For  example,  a  judgment  is  said  to  be  null  when  it 
has  been  obtained  by  means  of  forged  papers,  when  it  has  been  pro- 
cured by  bribery,  or  when  the  party,  whose  oath  has  been  required 
for  some  discovery,  has  perjured  himself.  Can  he,  against  whom  the 
nullity  is  alleged  generally,  be  compelled  to  go  to  trial,  upon  any  or 
all  of  these  matters?  That  would  be  contrary  to  all  principled  of 
law  and  rules  of  practice. 

The  same  reasoning  will  apply  to  the  testimony  offered  to  show 
that  the  judgment  was  obtained  by  collusion  and  fraud,  that  fact  not 
being  at  issue  between  the  parties  under  the  general  allegations  con- 
tained in  the  pleas  of  the  appellants. 

*  See  Mecker^fl  Assignees  v,  WilliamBon  &,  Patton^s  Syodics,  4  Martin,  625.    AIbo, 
see  this  point  finally  discussed  in  Mclangon's  Heirs  v.  Broastard  et  al^  S  Loa,  R»  8L 
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It  is  our  opinion  that  the  only  error,  in  the  decree  complained  of, 
is  in  that  part  of  it  which  allows  to  Meeker's  assignees  the  proceeds 
of  the  Alabama  lands;  becaose  that  property,  being  situated  out  of 
the  territory  of  Orleans,  as  then  possessed  by  the  United  States,  could 
not  be  affected  by  the  judicial  mortgage  under  which  they  claim. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and  this  court, 
proceeding  to  give  such  a  decision  as  they  think  ought  to  have  been 
rendered  below,  do  order,  adjudge  and  decree,  that  the  appeUants  do 
complete  the  sale  by  them  made  to  S.  Henderson,  of  the  house  mort- 
gaged to  the  appellees,  and  pay  into  the  hands  of  the  appellees  the 
purchase  money  of  the  same,  when  received;  and  it  is  further 
ordered,  that  the  appellees  do  pay  the  costs  of  this  appeaL 

Duncan f  for  the  plaintiffs. 

Livingston,  for  the  defendants. 


Dreux,  Executor,  &€•  v.  Ducoumeau.     V.  625. 

HELD,  although  the  register  of  mortgages  certifies  that  the  land 
is  free  of  mortgage,  yet  the  purchaser  will  not  be  compelled  to  pay 
the  price,  if  it  appear  that  the  order  of  court  by  which  a  mortgage  was 
ordered  to  be  cancelled  was  obtained  in  the  absence  of  the  mortgagee. 


Denjs  t).  Armitage^     V.  629. 

A  CURATOR  having  died  without  accounting,  the  attorney  of 
the  absent  heirs  of  the  succession  sued  the  surety  of  the  deceased 
curator,  on  his  bond,  for  the  amount  of  the  estate  inventoried. 

Held,  it  was  the  duty  of  the  curator  and  his  representatives  to  ac- 
count and  deliver  the  amount  in  his  hands.  Act  of  1809,  4,  Sect.  4. 
For  the  performance  of  this  duty  he  gave  the  bond,  which  the  defend- 
ant signed  as  surety.  This  has  not  been  done;  and  on  a  breach  of 
the  condition  the  surety  is  liable  to  a  suit,  although  neither  the  curator 
nor  his  surety  have  been  sued  for  a  settlement 
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Alexander  v.  Jacob  et  al.     Y.  633. 


The  moTigngee  cannot  prevent  the  sale  of  the  premifles  by  a  creditor  of  the  mortgagor,  but 
may  insist  on  his  being  paid  out  of  the  proceeds  in  preference  to  the  seizing  creditor. 

APPEAL  from  the  court  of  the  first  district. 

Derbignt,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  appellant  built  a  house  for  Henry  Jacob,  one  of 
the  defendants.  Jacob  not  being  able  to  pay  him,  agreed  to  let  him 
collect  the  rents  of  the  house  until  the  extinguishment  of  the  debt 
The  appellant  did  actually  obtain  part  of  his  payment  in  that  man- 
ner; and  being  about  absenting  himself,  left  the  house  under  the 
care  of  an  agent,  authorised  to  receive  the  rents.  While  he  was 
absent,  Prampin,  a  creditor  of  Jacob,  caused  the  house  to  be  seized 
and  sold  by  the  sheriff,  and  received  the  purchase  money.  The 
plaintiff,  on  his  return,  instituted  the  present  suit  against  Jacob,  and 
Madam  Souzet  and  her  husband,  the  now  occupiers  of  the  premises, 
praying  that  Jacob  might  be  condemned  to  pay  him  the  amount  of 
his  claim,  and  that  the  other  parties  might  hear  it  decreed  that  his 
said  claim  is  privileged  upon  the  house  in  question.  Judgment  was 
rendered  in  the  lower  court  against  Jacob,  but  m  favor  of  the  other 
defendants.    ' 

The  defence  of  the  appellees  rests  upon  several  grounds;  the  first 
of  which  in  order  is,  that  the  appellant  is  not  entitled  to  have  and 
maintain  his  action  against  them.  The  objection  which  they  raise, 
under  that  part  of  their  answer,  is,  that  before  the  plaintiff  could  sue 
them,  he  ought  to  have  obtained  judgment  against  his  debtor,  Jacob, 
as  required  in  such  cases  by  our  statute.  Civil  Code,  460,  art.  43. 
The  article  relied  on  does  not  seem,  however,  to  support  the  defend- 
ant in  that  objection.  It  goes  no  further  than  providing  that  the 
creditor,  whose  pledge  is  in  the  hands  of  a  third  possessor,  shall  not 
cause  it  to  be  sold  without  having  previously  obtained  judgment 
against  his  principal  debtor;  but  it  does  not  say  that  the  third 
possessor  shall  not  be  called  to  hear  that  judgment;  and  this  mode 
of  proceeding,  being  clearly  niore  advantageous  to  the  third  posses- 
sor, to  whom  it  gives  an  opportunity  of  debating  the  claim  of  the 
creditor  and  contradicting  his  evidence,  we  see  no  good  reason  why 
it  ^ould  not  be  admitted. 

But  under  that  part  of  the  answer  of  the  appellees,  another  objec- 
tion arises,  which  this  court  must  take  notice  of,  and  which  goes  to 
defeat  this  action.    The  appellees  are  not  third  possessors,  who  have 
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bought  from  a  debtor,  property  incumbered  with  a  mortgage  or 
privilege.  They  are  purchasers  of  property  sold  under  execution,  at 
the  suit  of  a  creditor  of  the  mortgagor.  The  creditor,  whose  pledge 
is  seized  and  offered  for  sale  at  the  suit  of  another  creditor,  would 
not,  if  present,  have  a  right  to  oppose  that  sale,  and  to  preserve  his 
pledge  in  kind,  until  he  should  please  to  have  it  sold  himself.  His 
right  is  that  of  being  paid  out  of  the  proceeds  of  sale,  in  preference 
to  the  seizing  creditor,  if  his  claim  is  of  a  higher  order  or  anterior 
date.  Curia  Philipica,  tercero  opositor,  n.  9.  As  a  consequence 
of  that  principle,  if  the  privileged  creditor  was  absent,  and  had  no 
knowledge  of  the  sale,  his  first  recourse  is  against  the  seizing  credi- 
tor, to  make  him  refund  the  proceeds  before  he  can  molest  the  pur- 
chaser, and  cause  the  property  again  to  be  seized  and  sold.  FebrerOj 
dejuicios,  3,  2,  n.  341.  This  is  the  course  pointed  out  by  justice  and 
equity,  and  which  this  court  think  themselves  bound  to  maintain. 

This  view  of  the  case  precludes  the  necessity  of  examining  the 
other  points  at  issue  between  the  parties. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  aflSrmed,  with  costs. 

Workman^  for  mortgagee,  moved  for  a  rehearing  on  the  ground 
that  this  principle  was  novel  and  dangerous  to  the  rights  of  all  mort- 
gage creditors — that  the  property  affected  might  be  disposed  of  with- 
out the  creditor's  consent  or  knowledge,  and  the  whole  proceeds 
removed  or  dissipated,  before  it  could  be  possible  for  him  to  secure 
or  even  to  claim  any  part  of  thenu    Sadler  v.  Lafon,  4  Martin^  477. 

Rehearing  refused. 


D'Apremont  t>.  Peytavin.     V.  641. 

IN  this  case,  heretofore  decided,  there  was  judgment  for  plaintiff, 
but  he  was  condemned  to  pay  costs,  there  being  an.allegation  in  the 
answer  in  the  district  court  that  there  was  no  amicable  demand;  it 
haying  escaped  both  this  court  and  counsel  that  defendant  had  in  the 
petition  been  required  to  say  under  oath  whether  there  was  an 
amicable  demand  or  not,  which  he  had  failed  to  do.  Counsel  for 
plaintiff  now  noticed  this  error,  and  asked  that  it  might  be  amended; 
counsel  for  defendant  declining,  the  court  said,  a  copy  of  the  judg- 
ment, with  the  mandate  of  this  court  to  put  it  in  execution,  having 
issued  several  months  ago,  it  is  too  late  to  amend. 
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Deshon  et  al.  v.  Jennings.     V.  642. 

WORKM^N^  for  plaintijSf,  moved  a  rehearing  of  this  case,  anttAX  6, 
arguing  that  in  order  to  reconcile  Civil  Code,  242,  art.  153,  with  Civil 
Code,  232,  art.  109,  the  executor  of  a  will  made  abroad  must  not  be 
required  to  produce  the  will  itself  here,  but  only  to  show  the  probate 
of  it  abroad.     The  co^rt  refused  it. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  a  rehearing  has  been  granted  to  the  appellants. 

They  contend,  that  the  provision  of  the  Civil  Code,  that  "  no  testa- 
ment or  codicil  can  take  effect  in  the  territory,  until  it  has  been  pre- 
sented to  the  judge  of  the  parish,  in  which  the  testator  died,  if  he 
died  within  the  territory,  or  in  which  his  principal  estate  lies,  if  he 
died  out  of  the  territory,  and  the  said  judge  shall  order  the  execution 
of  the  said  testament  or  codicil,  after  its  being  opened  and  proved  in 
the  cases  prescribed  by  law,"  (Civil  Code  242,  art.  153,)  applies  only 
to  testaments  and  codicils  made  in  the  state. 

This  is  said  to  be  rendered  clear  from  the  latter  words,  '^  the  said 
judge  shall  order  the  execution,  &c.,  in  the  cases  required  by  law." 
These  cases  are  said  to  be  those  of  testaments  and  codicils,  made  in 
this  state  and  no  other.  And  it  is  added,  that  when  testaments  or 
codicils  are  made  according  to  the  laws  of,  and  with  all  the  formali- 
ties required  in  other  states  aud  countries,  and  are  there  proved,  they 
do  not  require  to  be  proved  here,  and  we  are  referred  to  the  Civil 
Code  232,  art.  109. 

The  distinction  taken  by  the  coiinsel  does  not  appear  to  us  within 
the  letter  nor  within  the  spirit  of  the  Code,  in  which  we  are  told  that 
no  testament  or  codicil  can  take  effect  in  this  territory  until,  &c.,  and 
this  whether  the  testator  died  within  or  without  it.  Testaments  made 
and  proved  abroad  are  not  produced  to  the  judge  to  be  proved:  but 
yet  the  execution  of  them  may  be  ordered.  This  appears  particu- 
larly necessary  in  case  of  foreign  wills,  that  copies,  or  the  originals  in 
some  cases,  may  be  exhibited  in  the  court  of  probates,  and  there 
registered,  in  order  to  perpetuate  in  favor  of  persons  who  may  pay 
moneys  to  the  executor,  the  evidence  of  his  authority.  Foreign  wills, 
which  have  been  proved  abroad,  are  to  be  presented  although  they 
require  no  additional  proof,  any  more  than  authentic  wills  made  here. 
And  this  article  speaks  of  testaments  to  be  presented  to  the  judge, 
which  the  law  does  not  require  to  be  either  opened  or  proved,  afUr 
their  being  opened  and  proved  in  the  cases  prescribed  by  law. 

In  the  other  part  of  the  Code  relied  on,  after  the  provision  that  the 
formalities,  required  in  the  confection  of  wills  in  the  state,  are  matters 
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of  rigor,  and  the  absence  of  any  of  them  avoids  the  will,  the  legis- 
lature next  proceeds  "  provided  always  that  the  testaments  and  codi- 
cils made  in  foreign  countries,  &c.,  shall  take  effect,  if  they  be  clothed 
with  all  the  formalities  prescribed  in  the  place  where  they  have  been 
respectively  made/'     Civil  Code  232,  art.  109. 

Nothing  here  militates  against  the  necessity  of  producing  such  tes- 
taments to  the  judge,  in  order  that,  if  they  be  clothed  with  such  for- 
malities, the  execution  of  them  may  be  ordered. 

II.  It  is  next  contended  that  the  Civil  Code  174,  art.  127,  requires 
the  judge  of  the  parish  or  of  the  parishes  in  which  the  deceased  had 
moveable  or  unmoveable  property,  debts  or  credits,  to  make  invento- 
ries of  the  same,  &c.;  and  the  counsel  contends  that  it  follows,  as  a 
necessary  consequence,  that  a  curator  is  to  be  appointed  in  each  of 
these  parishes.  This  by  no  means  follows.  The  parish  judge  can- 
not act  out  of  the  limits  of  his  parish,  he  cannot  go  into  a  neighbor- 
ing or  distant  one  to  make  an  inventory.  Each  judge  must  do  so,  in 
his  parish  ex  necessitate  rei,  but  these  inventories  must  be  cumulated 
in  that  parish  in  which  the  curator  is  appointed.  He  may  go  or  send, 
and  act  by  himself  or  attorney  in  every  part  of  the  state. 

This  curator  is  to  be  appointed  by  the  judge  of  the  parish  in  which 
the  deceased  shall  have  died,  if  he  died  within  the  territory,  or,  if  he 
died  abroad,  by  the  judge  in  whose  parish  the  greatest  portion  of  his 
estate  shall  be  situated.     174,  art.  131. 

The  counsel  further  complains  that  our  judgment  does  not  decide 
whether  the  parish  judge  of  New  Orleans  can  retain  in  his  hands  the 
property  which  he  has  caused  to  be  inventoried,  or  appoint  a  provi- 
sional curator  thereto,  until  a  person  shall  appear  properly  authorised 
to  administer  the  estate. — Farther,  that  the  judgment  simply  affirms 
the  judgment  of  the  court  of  probates;  that  we  do  not  say  what  is  to  be 
its  operation,  and  we  do  not  determine  what  is  to  become  of  the  in- 
junction granted  below. 

The  appellants  prayed  for  the  absolute  curatorship  of  the  estate — 
it  was  refused  them — they  appealed  to  this  court,  who  think  the  cura- 
torship was  properly  denied.  If  there  be  any  particulai*  feature  in  the 
case,  which  requires  the  interference  of  the  court  of  probates  in  any 
measure,  this  interference  must  be  specifically  prayed  for,  and  we 
entertain  no  doubt  that  what  ought  to  be,  will  be  done.  If  it  be  not, 
the  way  to  this  court  will  remain  open. 

Upon  the  whole,  it  is  ordered,  adjudged  and  decreed,  that  the  judg- 
ment heretofore  rendered  in  this  case  shall  remain  in  full  force  and 
vigor,  in  the  same  manner  as  if  no  rehearing  had  been  granted. 

*^*  There  was  not  any  case  determined  in  the  month  of  Au- 
gust. 
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White  V.  Wells's  Executors.     V.  652. 

A  confirmation  of  title  to  the  commissionera  of  the  land  office  of  the  United  States,  can- 
not avail  against  a  complete  title  under  the  crown  of  Spain. 

APPEAL  from  the  court  of  the  sixth  district. 

Derbignt,  J.,  delivered  the  opinion  of  the  court. 

The  father  of  the  plaintiff  obtained,  on  the  20th  of  April,  1793,  an 
order  of  survey  for  the  tract  of  land  in  contest.  The  conditions  of 
his  grant  were,  as  usual,  that  he  should  make  some  improvement, 
and  open  the  road  within  the  first  year,  and  settle  the  land  before 
the  expiration  of  three  years.  The  grantee,  however,  suffered  the 
three  years  to  elapse  without  attempting  to  do  any  thing  on  the  land, 
nor  even  to  have  it  surveyed.  A  few  days  before  the  expiration  of 
the  three  years,  the  late  Levy  Wells,  the  defendant's  testator,  ap- 
plied for  the  land,  and  obtained  an  order  of  survey,  and  two  days 
after  the  three  years  had  elapsed,  to  wit,  on  the  22d  of  April,  1796, 
he  received  from  the  Spanish  government  a  complete  and  final  grant 
of  the  same. 

Posterior  to  that  final  title,  Thomas  White,  the  plaintiff's  father, 
attempted  to  put  himself  in  possession  of  the  land,  for  which  he  had 
obtained,  in  1793,  the  order  of  survey  above  mentioned,  and  subse- 
quently caused  that  order  of  survey  to  be  confirmed  by  the  commis- 
sioners of  the  land  office. 

We  are  of  opinion,  that  this  confirmation  does  not,  as  in  the  case 
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of  two  inchoate  titles,  put  the  claim  of  Thomas  White  on  a  footing 
with  the  final  title  granted  by  the  Spanish  government  to  Levy 
Wells,  and  that  it  does  not  replace  the  parties  in  the  situation  in 
which  they  were,  before  that  final  title  and  patent  issued.  The  fimc- 
tions  assigned  to  the  commissioners  were  those  of  ascertaining  and 
adjusting  claims  to  lands,  where  the  title  was  yet  inchoate.  But 
wherever  the  right  of  the  sovereign  had  been  finally  transferred,  any 
subsequent  relinquishment  of  the  right  of  the  United  States  cannot 
affect  the  anterior  title. 

It  is  in  vain  to  say  that  Levy  Wells  did  not  comply  with  the  con- 
ditions usually  attached  to  grants.  In  his  case,  it  has  pleased  the 
grantor  to  dispense  with  requiring  any.  The  grant  is  a  full  and 
complete  title,  issued  after  the  inchoate  right  of  White  had  become 
null  by  the  non-performance  of  the  conditions  imposed  on  him:  it 
cannot  be  disturbed. 

But,  although  Levy  Wells  was  indisputably  the  owner  of  the  land 
in  contest,  and,  as  such,  could  have  ousted  the  possessor  of  it,  he  had 
no  right  to  take  possession  by  force.  The  jury  have  found  that  he 
has  done  so,  and  caused  damage  to  the  plaintiff  to  the  amount  of 
fourteen  hundred  dollars.  The  plaintiff  is  entitled  to  recover  these 
damages. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  the 
plaintiff  and  appellee  recover  from  the  defendants  and  appellants  the 
sum  of  fotirteen  htmdred  dollars;  and  it  is  further  ordered,  adjudged 
and  decreed,  that  the  former  pay  the  costs  of  this  appeal. 

/.  Baldwin^  for  the  plaintiff. 

fViboUy  for  the  defendants. 


i 
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Martin  t;.  Johnson,  et  al.     Y.  655. 

The  laws  of  the  Indies  require  the  property  of  the  Indians  to  be  sold  at  auction;  but  if 
a  private  sale  be  made  by  them,  held^  that  the  Indians  themselves,  or  some  one  claim- 
ing under  them,  must  take  advantage  of  this  illegality,  and  until  then,  the  purchasers 
hold  in  their  right,  and  cannot  be  disturbed. 

APPEAL  from  the  court  of  the  first  district. 

Debbignf,  J.,  delivered  the  opinion  of  the  court.* 
,The  plaintiff  and  appellant  claims  a  tract  of  land,  part  of  which  is 
in  the  possession  of  the  defendant.  The  title  which  he  presents,  is  a 
certificate  of  the  commissioners  of  the  land  office,  containing  a  settle- 
ment right,  the  history  of  which  is  as  follows:  In  the  year  1790,  or 
1791,  one  Jesse  Eirkland  began  some  clearing  on  the  land  in  contest, 
which  was  then  a  part  of  a  tract  of  country  assigned  to  the  Choctaw 
tribe  of  Indians,  a  long  time  before.  Kirkland's  clearing  consisted  of 
two  or  three  acres  of  ground,  on  which  he  had  cut  the  canes  and 
planted  some  corn:  he  never  lived  there,  and  made  only  one  crop: 
he  sold  his  corn  and  the  crib  that  contained  it  to  one  Martin  Tren- 
tham,  who  continued  sometime  to  cultivate  there,,  it  is  said  about 
five  acres;  he  lived  in  a  cabin  made  of  pickets:  some  of  the  witnesses 
say,  he  was  there  only  by  permission  of  the  Indians,  because  he  was 
a  gunsmith,  and  mended  their  guns. '  Trentham,  after  one  or  two 
years'  residence  on  that  spot,  went  away,  and  never  retiirned  to  it 
again.  An  attempt  has  been  made  to  show,^hat  Jesse  Eirkland,  his 
predecessor,  had  applied  by  requite  for  the  land;  but  that  fact  was 
not  proved.  Twelve  or  thirteen  years  after  Trentham  had  left  the 
place,  his  widow  undertook  to  take  possession  of  it  again. 

In  the  mean  time,  however,  say  about  twenty-two  years  ago,  the 
Fascagoula  and  Biloxi  tribes  of  Indians  were  removed  to  bayou  BoBuf, 
and,  with  the  consent  of  the  Clioctaws,  were  located  on  part  of  their 
land:  the  portion  which  includes  the  land  here  in  contest,  falling  to 
the  share  of  the  Pascagoulas.  The  Pascagoulas  remained  in  posses- 
sion of  that  tract  until  the  year  1802,  when  they  and  the  other 
Indians,  their  neighbors,  did,  with  the  approbation  of  the  Spanish 
government,  sell  their  respective  portions  to  Miller  and  Fulton,  under 
whom  the  defendant  now  holds.  Under  that  purchase,  Miller  and 
Fulton  applied  to  the  commissioners  of  the  land  office  for  a  confirma- 

*  Mathcws,  J.,  did  not  join  in  this  opinion,  having  some  interest  in  the  decision  of 
the  qoestion  in  controversy. 
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tion  of  their  claim;  and  by  the  law  of  April,  1816,  it  was  confirmed, 
as  the  court  then  conceived  it,  to  the  extent  of  one  league  square. 

To  facilitate  the  decision  of  this  cause,  in  case  that  league  square 
should  include  the  land  here  in  contest,  this  court  had,  by  an  inter- 
locutory decree,  ordered  that  verification  to  be  niade;  but,  as  it 
appears  by  the  return  of  the  survey,  that  a  portion  of  that  land  is 
not  embraced  by  the  league  square,  the  cause  remains  in  the  same 
situation. 

It  has  been  contended  by  the  defendant,  that  the  act  of  congress, 
above  mentioned,  did  not  merely  confirm  the  purchase  of  Miller  and 
Fulton  to  the  extent  of  one  league  square  for  the  whole,  but  of  one 
leagtie  square  for  each  purchase,  each  being  a  separate  claim  or  origi- 
nal right,  though  included  in  the  same  application  for  confirmation. 
Waiving,  however,  any  inquiry  into  that  question  at  present,  we  will 
now  investigate  the  defendant's  right,  on  the  original  merits,  inde- 
pendently of  any  confirmation  by  the  United  States. 

It  is  unnecessary  here  to  determine  what  were  the  rights  of  the 
Indians  to  the  soil  of  America,  when  the  Europeans  took  possession 
of  it.  The  defendant  is  probably  correct,  when  he  considers  them 
as  the  primitive  lords  of  the  land.  But  they  were  not  indistinctly 
and  promiscuously  owners  of  the  whole.  The  several  tribes,  who 
inhabited  this  country,  were  independent  and  separate.  Each  was 
in  possession  of  a  certain  extent  of  land,  over  which  they  claimed  the 
right  of  ownership.  In  order  then  to  apply  to  the  present  case  the 
principle  contended  for  by  the  defendant,  he  ought  to  have  shown 
that  the  tribes,  under  whom  he  claims,  were,  at  the  time  of  the 
arrival  of  the  Europeans,  the  occupants  of  the  tract  here  in  dispute. 
But  the  reverse  being  the  case,  this  part  of  his  defence  cannot  avail 
him. 

The  fact,  as  given  to  the  world,  in  all  the  laws  enacted  on  the 
subject  is,  that  the  king  of  Spain,  in  taking  possession  of  his  domi- 
nions in  America,  disregarded  the  rights  of  the  original  lords  of  the 
soil,  and  declared  himself  the  sovereign  of  the  country.  As  some 
compensation,  however,  for  that  usurpation,  he  assigned  to  the  for- 
mer proprietors  such  extent  of  land  as  they  wanted;  and  particulsurly 
took  care  to  secure  to  them,  by  law,  such  tracts  as  he  conceived  were 
sufficient  for  the  purposes  of  cultivation,  and  the  pasturage  of 
their  cattle.  In  the  title  12th,  book  4th,  of  the  Recopilacion  de  las 
IndiaSy  treats  of  the  manner  in  which  lands  shall  be  disposed  of 
generally;  the  law  13,  among  other  dispositions,  provides  that  the 
Indians  '^  shall  be  maintained  in  the  possession  of  the  lands  which 
had  hitherto  been  allotted  to  them,  and  shall  receive  any  additional 
quantity  which  they  may  want."  On  the  regulations  concerning 
the  lands  and  villages  of  the  Indians,  the  whole  3d  title  of  book  6th 
may  be  referred  to. 

The  law  8th  of  that  tide,  however,  particularly  says — **  The  seats 
on  which  the  villages  of  the  Indians  shall  be  placed,  shall  be  such  as 
are  well  provided  with  water,  arable  lands  and  woods,  and  to  which 
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there  may  be  easy  access,  and  they  shall  have  a  common  of  one 
league  in  extent,  where  their  cattle  may  graze,  without  being  mixed 
with  that  of  Spaniards." 

But  it  is  contended  on  the- part  of  the  plaintiff — 1.  "^That  in  this 
case,  the  land  was  not  assigned  to  the  Pascagoula  and  Biloxi  tribes 
by  the  proper  authority — and  2.  that,  if  it  were,  yet  the  Indians  did 
not  acquire  an  absolute  title  to  the  land,  so  as  to  be  capable  of  trans- 
ferring it  to  other  persons. 

I.  The  evidence,  as  to  the  first  of  these  objections  is,  that  the 
Baron  de  Carondelet,  then  governor  of  Louisiana,  ordered  Valentine 
Lessart,  commandant  of  Rapides,  to  remove  the  Pascagoula  and 
Biloxi  tribes  of  Indians  to  the  district  of  Catahoulou;  but  that,  upon 
representation  made  to  the  governor,  he  thought  proper  to  dispose 
that  those  tribes  should  be  located  on  the  bayou  BoBuf,  along  with 
the  Choctaws,  and  that  they  were  so  located  with  the  consent  of  the 
Choctaws.  It  is  well  known  that,  for  the  location  of  an  Indian  vil- 
lage, no  such  thing  as  formalities  and  written  proceedings  were  in 
use  in  this  country.  An  order  from  the  governor  to  that  effect  was 
sufficient,  as  it  was  in  many  other  instances  of  greater  importance. 
Valentine  Lessart  himself  has  been  heard  on  that  point,  and  his  tes- 
timony corroborated  by  others,  and  by  the  long  possession  which 
those  Indians  had  of  that  tract  of  land,  is  deemed  sufficient  and  satis- 
factory. 

II.  But  it  is  said,  that  such  location  of  the  Indians,  on  any  tract  of 
land,  did  not  convey  to  them  the  property  of  the  soil,  but  gave  them 
a  mere  possession,  for  the  temporary  purposes  of  the  Indian  mode 
of  life.  By  the  laws  of  the  Indies,  6,  1, 27,  however,  it  is  recognised, 
that  Indians  can  hold  land,  as  well  as  other  people;  nay,  that  they 
can  alienate  it,  with  permission  of  government.  That  this  was 
holden  by  them,  as  owners,  there  can  be  no  doubt;  there  they  had 
their  villages  and  fields;  there  they  lived  permanently  for  a  number 
of  years;  it  was  not  a  place  of  temporary  residence;  it  was  their 
home. 

But  if  the  Indians,  under  whom  the  defendant  holds,  were  proprie- 
tors of  the  soil  in  dispute,  and  could  sell  it,  yet  it  is  contended,  that 
the  sale  which  they  undertook  to  make  of  it,  is  not  a  valid  one,  and, 
consequently,  could  convey  no  title  to  purchasers.  It  is  true  that  the 
laws  of  the  Indies  require  the  property  of  the  Indians  to  be  sold  at 
auction,  and  that  this  was  a  private  sale.  But  although  we  are  dis- 
posed to  believe  that  the  subsequent  approbation  of  the  governor  of 
the  province  did  cure  that  defect,  supposing  that  it  did  not,  the  result 
would  be,  that  the  Indians  have  not  been  legally  divested  of  their 
title,  and  could  perhaps  take  advantage  of  that  against  the  defend- 
ants; but,  until  then,  the  defendants  hold  in  their  right,  and  cannot 
be  disturbed  by  others. 

Although  the  court  has  already  said,  in  the  case  of  Reboul  v. 
Nero,  that  the  Indians  were  entitled  by  law  to  one  league  in  extent, 
round  their.villages,  aw/e,407,it  is  deemed  unnecessary  to  determine 
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it;  for  allowing  them  much  less,  it  would  still  embrace  the  property 
in  dispute. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 

/.  Baldwin^  for  the  plaintiff. 

Johnsoriy  for  the  defendants. 


Bradley's  Heirs  v.  Calvit.     V.  663. 

It  10  not  enough  to  prove  that  a  paper,  purporting  to  be  an  act  of  sale  under  private  signa- 
tare,  was  seen  in  the  hands  of  the  adverse  party:  but  proof  must  be  made  of  its  genu- 
ineness. 

APPEAL  from  the  court  of  the  sixth  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  and  appellees  claim  a  tract  of  laud,  described  in 
their  petition,  as  heirs  of  Nancy  Bradley,  who  succeeded,  as  sole 
heir,  to  her  son  Joshua,  who  was  the  legal  heir  of  the  land,  at  and 
before  the  time  of  his  death,  having  a  title  to  it,  by  virtue  of  a  sale 
under  private  signature,  by  J.  Clayton,  who  held  under  an  incom- 
plete title  from  the  Spanish  government.  The  defendant  and  appel- 
lant, who  is  in  legal  possession  of  the  premises,  sets  up  a  title, 
derived  from  the  same  original  proprietor,  by  an  authentic  deed  of 
sale  to  Francis  Bradley,  a  brother  of  Joshua,  the  person  who  filed  a 
claim  to  the  premises,  before  the  commissioners  of  the  United  States, 
and  obtained  their  certificate  confirming  his  title. 

It  is  the  opinion  of  this  court,  that  the  effect  of  the  certificate  thus 
obtained,  does  not,  in  any  respect  alter  the  rights  which  may  have 
been  acquired  under  the  former  government  of  the  country,  and  which 
must  be  decided  on  between  individuals,  according  to  the  laws  and 
regulations  of  said  government.  Viewed  in  this  manner,  the  certifi- 
cate obtained  by  Joshua  Bradley,  is  nothing  more  than  a  confirma- 
tion of  Clayton's  title,  and  must  accrue  to  the  benefit  of  persons 
claiming  under  him,  by  legal  and  bona  fide  contracts.  The  sale  to 
Joshua  Bradley,  under  whom  the  plaintiffs  claim,  being  a  private 
act,  requires  testimonial  proof,  even  to  give  it  force  and  effect  between 
the  original  parties;  and  was  it  supported  by  legal  testimony,  would 
be  clearly  good  between  them,  and,  according  to  the  principles  of 
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equity  and  jastice^  ought  to  bind  third  parties  who  have  a  knowledge 
of  the  existence  of  such  a  sale. 

In  the  case  under  consideration,  the  private  act  of  sale  being  out 
of  the  power  and  control  of  the  plaintiffs  and  appellees,  they  offered 
proof  of  its  existence,  and  succeeded  in  establishing  the  fact  that  a 
paper,  purporting  to  be  such  a  sale,  did  exist,  and  was,  at  one  time, 
seen  in  the  possession  of  Francis  Bradley,  under  whom  the  defend- 
ant claims  title;  but  they  have  produced  no  evidence  of  its  genuine- 
ness— nothing  to  induce  a  belief,  arising  from  legal  proof,  that  it  was 
the  act  and  deed  of  Clayton,  the  original  proprietor  of  the  land  in 
dispute:  a  fact,  the  proof  of  which  is  deemed  indispensable  by  this 
court,  in  making  a  legal  deduction  of  title  from  Clayton  to  the 
plaintiffs. 

The  circumstance  of  a  probability  that  this  act  of  sale  was  before 
the  commissioners  of  the  United  States,  and  that  they  recognised  it 
as  genuine,  cannot  avail  in  a  dispute  like  the  present,  founded  on  a 
title  not  immediately  deduced  from  the  United  States. 

It  is  a  general  rule,  that,  in  all  petitory  actions  for  the  recovery  of 
property,  the  plaintiff  must  recover  on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  that  of  his  adversary. 

The  failure  of  the  plaintiffs,  in  the  present  case,  to  prove  the 
genuineness  of  the  act  of  sale  from  Clayton  to  Joshua  Bradley, 
leaves  them  without  a  title,  derived  from  the  former  to  the  latter, 
and  as  they  can  claim  nothing  under  the  certificate  of  the  conmiis- 
sioners  of  the  United  States,  except  in  conformity  with,  and  sup- 
ported by  Clayton's  title. 

On  this  ground  alone,  without  examining  any  other  question  in 
the  case,  we  are  of  opinion  that  the  plaintiffs  and  appellees  have  not 
shown  aught  to  authorise  a  judgment  in  their  favor. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and  proceeding 
to  give  here  such  a  judgment,  as,  in  our  opinion,  ought  to  have  been 
given  in  the  district  court,  it  is  ordered,  adjudged  and  decreed,  that 
judgment  be  entered  for  the  defendant  and  appellant,  with  costs  of 
suit,  in  both  courts. 

/.  Baldwin^  for  the  plaintiffs. 

Wilsony  for  -the  defendant. 
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Franklin  v.  Eemble's  Executors.     Y.  666. 

HELD,  that  a  certificate  of  the  district  judge,  that  the  record  con- 
tains all  the  evidence  adduced  on  the  trial,  under  the  act  of  181 7,  p. 
34,  sect  13,  is  good,  though  made  one  year  after  the  judgment. 
(Martin,  J.  dissenting.) 

JiUo  held,  that  executors,  interrogated  as  to  genuineness  of  testa- 
tor's signature  to  the  note  sued  on,  answering  they  believe  it  genuine 
but  beUeve  it  to  have  been  paid  by  him,  do  not  by  this  answer  prove 
payment 


Mayes  v.  Calvit.     V.  669, 

THIS  case  turns  on  a  mere  question  of  fact. 


Boggs  V.  Reed.     V.  673. 

LAWS  of  other  states  or  of  foreign  countries  must  be  proved. 
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Curtis  V.  Martin.     V.  675. 

HELD,  the  plaintiff  is  not  required  by  any  law  to  sue  the  prin- 
cipal before  he  resorts  to  the  surety.  When  surety  requires  a  discus- 
sion of  principal's  property,  the  steps  to  be  pursued  are  obvious. 


Casson  and  Wife  v.  Fulton's  Executors.     V.  676. 


DECIDED^  whenever  a  contract  is  to  be  reduced  to  writing 
either  party  may  recant  before  signing.  Villere  v-  Brognier,  3  Mart. 
507. 


Boissier  v.  Metoyer.     V.  678. 

• 

WHERE  one  had  obtained  from  the  Spanish  governor,  in  1789, 
an  order  of  survey  and  conditional  grant  in  the  usual  words,  but 
never  settled  the  land  nor  did  any  thing  on  it,  and  some  years  after- 
wards surrendered  his  title  into  the  hands  of  the  commandant  of 
Natchitoches,  among  the  papers  of  whose  ojQice  it  was  lodged,  and 
remained  until  the  archives  were  surrendered  to  the  United  States: 
Heldy  that  he  had  abandoned  thereby  his  inchoate  right.  The  Spanish 
governor,  after  a  verification  that  the  land  granted  had  never  been 
settled,  granted  it  again  to  defendant,  who,  having  performed  the 
condition,  acquired  an  absolute  right  to  it. 
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C.  Slocum  V.  Sibley.     V.  682. 

IN  particular  partnerships  one  partner  cannot  bind  the  other  with- 
out authority,  nor  are  they  then  bound  in  solido. 


Justice  1).  Williams.     V.  685. 

THIS  being  a  possessory  action  it  was  error  in  the  district  court 
to  determine  on  the  title  to  the  premises. 


Muse  V.  Curtis.     V.  686. 


JUDGMENT  of  the  district  court  annulled,  because  no  reasons 
were  inserted  therein,  the  record  stating  merely,  after  the  verdict, 
*^  Whereupon  it  was  decreed  by  the  court,  &c." 
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Holmes  et  al.  v.  Patterson.     V.  693. 

A  deed  of  sale,  not  valid  as  such,  may  be  good  as  a  donation — a  donation  is  valid  thonglf 
the  donor  die  without  delivering  the  deed  or  the  property,  if  he  did  not  make  any  other 
disposition  of  the  property. 

APPEAL  from  the  court  of  the  sixth  district. 

Mahtin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  claim  from  the  defendant,  curator  of  the  estate  of 
Joesph  HolmeSy  the  property  of  the  deceased,  which  came  to  his 
hands. 

The  right  of  the  plaintiffs  to  the  estate  is  not  disputed;  but  the  de- 
fendant contends  he  has  a  right  to  a  negro  slave,  named  Lucy,  and 
her  offspring,  who  were  by  him  inventoried,  as  the  property  of  the 
deceased.  He  shows  he  was  but  nineteen  years  of  age,  when  he 
made  the  inventory,  and  produces  an  authentic  bill  of  sale  of  the 
slave,  from  Joseph  Holmes  to  him. 

It  cannot  be  doubted,  that,  as  he  was  a  minor,  he  cannot  be  pre- 
cluded by  the  inventory. 

The  bill  of  sale  is  made^c^r  value  received.  Neither  the  amount, 
nor  the  nature,  of  what  was  given  as  the  consideration  of  the  sale,  is 
expressed  nor  proved.  It  is  contended  that,  on  this  account  the  bill 
of  sale  is  void.  A  price  is  of  the  essence  of  the  contract  of  sale. 
Pothier  on  Obligations^  n,  6;  and  this  price  must  be  a  serious  one. 
Pothier^  Central  de  Vente,  n.  16.    And  as,  in  the  present  case,  it 
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does  not  appear  that  there  was  a  serious  price,  there  is  no  price.  A 
price,  says  Pothier,  which  bears  no  proportion  to  the  thing  sold,  is  not 
a  irue  price,  as  if  a  valuable  tract  of  land  be  sold  for  a  crown.  Id. 
20.  But  the  defendant's  counsel  shows  that  a  deed  for  value  re- 
ceived is  good.    Jackson  v.  Alexander,  3  Johns,  484. 

He  further  contends  that,  if  the  instrument  under  consideration  be 
not  evidence  of  a  sale,  it  is  of  a  donation.  Pothier^  Contra  t  de 
FientCy  n.  16.  The  plaintiflfs  contend,  that  the  donation,  if  any- 
existed,  was  revoked  by  the  death  of  the  donor,  before  the  accep- 
tance of  the  donee.  In  the  present  case,  it  does  not  appear  that  there 
was  any  such  acceptance;  but  we  are  of  opinion  that  the  instrument 
is  valid,  at  least  as  a  deed  of  gift,  and  that  as  there  was  such  a  deed, 
the  donation  is  valid,  although  the  donor  died  without  having  deli- 
vered either  the  deed  or  the  property  mentioned  therein,  if  he  did  not 
make  any  other  disposition  of  it.  Quando  ni  la  cosa  ni  la  escritura 
fueren  enlregadasy  si  (el  donante)  muere  y  no  ha  dispvesto  de 
ellaSy  tiena  efecto  la  donacion  a  favor  del  que  se  expressa  en  la  es- 
critura,    Fuero  realj  3,  12,  10. 

The  district  court  erred  in  decreeing  the  delivery  of  the  slave  and 
offspring  to  the  plaintiffs;  and  the  judgment  is  therefore  annulled, 
avoided  and  reversed;  and  it  is  ordered,  that  the  defendant  be  quiet- 
ed in  the  possession  and  enjoyment  and  property  of  the  said  negro 
Lucy  and  her  of&pring,  and  that  he  account  for  the  balance  of  the 
estate,  in  the  district  court,  and  the  costs  of  the  appeal  be  borne  by 
Ae  appellees. 

Suttonj  for  the  plaintiff. 

/.  Baldwin^  for  the  defendant. 


Marshal  Jun'r.  and  Wife  v.  Marshal  SenV.  and  Wife. 

y.  695. 

WHERE  the  testator  left  to  his  wife  the  enjoyment,  jouissance, 
of  all  his  estate,  and  as  his  children  should  come  of  age,  she  should 

Eay  to  each  the  sum  coming  to  him  in  equal  shares,  to  be  ascertained 
y  an  inventory  and  appraisement:  Held^  that  the  intention  of  the  tes- 
tator was  that  his  wife  should  take  his  whole  estate,  on  a  fair  and 
legal  appraisement  of  it  made  at  the  time  of  taking  possession  of  it, 
and  gave  her  a  legacy  of  the  enjoyment  or  usufruct  of  the  estate,  that 
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is,  of  the  interest  which  she  would  have  been  bound  to  pay  had  not 
this  legacy  been  made  her.  If  this  legacy  exceeded  the  disposable 
portion,  or  one  fifth  in  this  case,  it  is  reducible.  Case  remanded  with 
directions  to  ascertain  if  an  appraisement  was  made  at  the  taking 
possession^f  not  to  ascertain  the  true  value  of  the  estate  at  that 
time. 


Smeltzer  and  Wife  v.  South.     Y.  698. 


THE  12th  section  of  the  act  of  1813,  c.  13,  require^  that  at  least 
three  weeks*  public  notice  be  given  of  the  sale  of  land  for  non-pay- 
ment of  taxes.  The  15th  sect,  of  the  act  of  1814,  c.  21,  provides  that, 
before  sale,  collector  shall  give  one  month's  public  notice. 

He/cf^  that  the  neglect  of  the  collector  to  advertise  the  sale  in  a 
newspaper  does  not  affect  it.  If  plaintiffs  wish  to  claim  the  right  of 
redemption,  they  nmst  comply  with  the  requisites  of  the  18th  sect, 
relative  thereto. 


Phillips  V.  Rogers  et  al.     V.  700. 

Aliern  may  ioberit  land  in  LooUiana. 

APPEAL  from  the  court  of  the  sixth  district 

Martin,  J.,  delivered  the  opinion  of  the  court. 
The  only  question  for  the  decision  of  this  court  is,  whether  an  alien 
may  inherit  real  estate  in  Louisiana. 

It  b  first  necessary  to  inquire  whether  he  may  hold  real  estate. 
The  defendant's  counsel  contends  he  may  not. 
Vol.  I.— 38 
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^  He  relies  od  ff,  28,  5,  ti,  7a,  2,  s^.  59,  n.  4,  to  show  that  aliens  could 
not  at  Rome;  but  this  shows  that  they  could  not  take  by  will.  Non 
hnbet  teslanienii  faciionem  aciivam  vei  passivam,  • 

2.  He  next  endeavors  to  show  that  the  droii  d^aubaine  prevails 
10  Spain.  In  this,  he  does  not  appear  to  have  8iK)ceeded;  but  if  he 
had,  it  would  only  show  that  an  alien  may  not  transfer  property  by 
will  or  succession. 

3.  The  Spanish  statutes  are  next  relied  on,  to  show  that  the  sale, 
gift  or  alienation  of  cities,  towns,  castles,  lands  or  hereditaments,  Aere- 
ditamientoSy  to  an  alien  is  prohibited. 

The  plaiutiflPs  counsel  contends,  that  the  prohibition  is  confined  to 
estates,  to  which  some  jurisdiction  orcivil  or  military  power  is  annexed, 
and  produces  in  favor  of  this  position  a  legislative  construction  of 
these  laws,  which  he  finds  in  the  Pariidas  and  the  Nueva  RecopU 
lacion  and  the  Leyes  de  las  IndiaSj  Ordonmiento  real  and  wiulas 
Accordados, 

Naturalisation  may  be  obtained  in  Spain  by  acquiring  an  inheri- 
tance, por  heredilamiento — Partida  4,  4,  2 — ^by  the  acquisition,  by 
purchase  or  donation,  of  real  property,  bienes  raices.  Nueva  HUco^ 
pilacion.  And  foreigners  are  forbidden  to  trade  to  the  Indies,  unless 
they  have  acquired  real  property,  of  the  value  of  four  thousand 
ducats,  by  purchase  or  inheritance.  Necopilacion  de  las  leyes  de  las 
Indias, 

Now,  it  is  impossible  to  give  effect  to  these  laws,  by  which  natu- 
ralisation may  be  acquired  by  an  alien,  unless  the  construction  of  the 
former  laws,  contended  for  by  the  plaintiff's  counsel,  be  adopted.  Is 
it  not  illusory,  to  say  that  a  foreigner  may  obtain  naturalisation  by 
acquiring  real  estate,  if  he  be  not  permitted  to  make  the  acquisition? 

If  the  laws,  quoted  by  the  plaintiff's  counsel,  be  attentively  exam- 
ined, the  construction  contended  for  will  not  appear  a  forced  one. 
"  We  declare,  that  we  do  not  intend  to  give  or  grant  to  any  king,  or 
other  foreign  person,  out  of  our  kingdom,  any  city,  town,  castle,  place, 
land  or  inheritance,  nor  any  island,"  &c.  Nueva  Recopilacion.  "  The 
donation  is  not  valid  to  any  stranger  out  of  the  realm,  of  any  city, 
town  or  hereditament" 

^'  We  forbid  that  any  of  our  subjects  or  vassals  should  give,  sell  or 
exchange  any  city,  town,  castle,  or  hereditament,  or  island,  of  our 
kingdom,  to  any  king,  lord,  or  any  other  stranger,  out  of  our  kingdom, 
under  the  pain  of  our  displeasure."     Nueva  Recopilacion, 

The  laws,  which  are  offered  as  evidence  of  the  legislative  construc- 
tion contended  for,  are  positive.  It  is  further  contended  that,  if  they 
do '  not  show  that  the  former  ones  are  to  be  thus  construed,  these 
are  impliedly  repealed. 

The  legislator,  authorising  aliens  to  obtain  naturalisation,  by  the 
acquisition  of  lauded  property,  must  necessarily  authorise  such  an 
acquisition,  and  effectually  repeal  the  laws  whidi  forbade  it.  Cum 
quid  concedifuTy  conreditur  id  quod  per  retiiinr  ad  illud. 

If  we  are  enabled  to  conclude  that  aliens  can  hold  real  estate  in 
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Spain,  it  remains  to  be  inquired  wtiether  they  may  acquire  it  by  in« 
heritance.  ** 

Here  it  is  proper,  to  remark,  that  none  of  those  prohibitive  laws 
cited,  affect,  except  by  a  remote  construction,  the  right  of  acquiring 
real  estate  by  inheritance. 

Any  person  may  be  instituted  as  heir,  who  is  not  prohibited  from 
being  so.     Partida  6,  3,  2. 

In  the  fourth  law  of  the  same  title,  persons,  who  are  incapacitated 
from  inheriting,  are  enumerated,  and  aliens  are  not  spoken  of. 

Persons,  who  may  not  make  a  will,  are  enumerated  in  Partida  6, 
1,  Id-^aliens  are  not  among  them. 

The  third  law  of  the  same  title  provides,  ihsX  peregi^inosj  pilgrims, 
may  make  their  wills. 

It  would  be  idle  to  suppose,  that  the  circumstance  of  a  Spanish 
subject,  going  on  a  pilgrimage,  in  his  own  country,  would  require  a 
positive  law  to  authorise  him  to  make  a  will.  The  inference  is  strongs 
that  alien  pilgrims  are  referred  to. 

The  succeeding  law  makes  it  the  duty  oHthe  bishop,  or  his  vicar, 
to  take  care  of  the  property  of  strangers  and  pilgrims,  for  their  heirs; 
to  write  to  them,  thay  they  may  come  or  send  for  such  property;  and 
if  the  heir  neglects  to  come  or  send  for  it,  it  shall  be  employed  in 
pious  uses. 

7'he  Recopiladon  de  las  leyea  de  las  Indias  has  the  following 
proviso:  If  he  who  died  left  a  writing,  in  form  of  a  testament,  which 
is  to  be  proved  by  witnesses,  as  being  a  stranger  or  peregrinoy  the 
cognisance  of  it  belongs  to  the  ordinary  judges. 

Hence  we  conclude,  that  the  maxim  of  the  Roman  law,  which 
denied  to  aliens  testamenti  faclionem^  activam  vel  passivam,  does 
not  prevail  in  Spain. 

But  the  plaintiff's  counsel  shows  that  the  viceroys  of  Spanish 
America  and  the  audiences  are  directed,  "  in  case  persons  with  suf- 
ficient vouchers  claim  the  estates  of  persons  who  died  in  the  Indiea, 
they  may  receive  them,  unless  they  be  strangers;  and  that  the  king's 
subjects  may  not  receive  the  estates  of  strangers."  Becopilacion  de 
las  leyes  de  las  Indias  2,  32,  44;  and  this  is  presented  to  us  as  proof 
that  the  principle  prevails,  at  least  in  Spanish  America. 
.  By  the  36th  law  of  the  same  title,  <<  testamentary  executors,  heirs 
and  other  retainers  of  goods  of  deceased  persons,  who,  according  to 
the  will,  are  bound  to  deliver  them,  in  whole  or  in  part,  to  persons 
within  these  our  kingdoms,  are  ordered,  at  the  expiration  of  one  year, 
to  send  whatever  they  may  have  collected  to  the  casa  de  contraia- 
eion  of  Seville." 

Not  only  aliens,  but  many  of  the  Spanish  subjects  themselves,  were 
excluded  from  the  dominions  of  the  king  of  Spain  in  America,  and 
the  property  of  those  who,  contrary  to  the  prohibition,  introduced 
themselves  there  was  liable  to  confiscation.  On  the  death  of  any  in- 
dividual in  the  American  provinces,  whose  property  was  not  claimed 
there,  it  was  deemed  proper  to  submit  to  the  rights  of  alien  claimants. 
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cfr  of  Spanish  claimants^  not  resident  on  the  spot,  and  eren  the  daims 
of  the  colonistSy  to  the  estate  of  an  alien,  to  a  severe  scrutiny  in 
Europe.  For  this  purpose,  if  the  claimant  resided  in  Spain,  the  estate 
was  to  be  sent  to  casa  de  contralaeion  in  Seville,  where  that  scrutiny 
was  to  take  place.  But,  if  the  deceased  was  an  alien,  then,  if  an 
alien  claimed  the  estate,  the  cognisance  of  the  claim  was  exclusively 
confined  to  the  council  of  the  Indies.  Becopilacion  de  las  leyts  de  la* 
Indias  9,  37,  24.  The  colonial  authorities,  even  the  viceroys  and 
audiences,  were  interdicted  from  interfering  in  such  cases.  We  see, 
therefore,  nothing  in  these  statutes  that  affects  the  present  case. 

By  the  15th  article  of  the  instructions  of  governor  Gayoso  to  the 
commandants,  relating  to  the  grant  of  lands,  provides,  that,  in  case  of 
death,  he  (the  grantee)  may  leave  them  (the  premises)  to  his  lawful 
heir,  if  he  has  any  resident  in  the  country;  but,  if  he  has  no  such  heir 
in  the  country,  they  shall  in  no  event  go  to  an  heir,  who  is  not  in  the 
country,  unless  such  heir  shall  resolve  to  come  and  live  in  it  1 
Laws  of  the  United  States,  543. 

This  condition,  directed  to  attend  the  grant  of  land,  is  a  strong  pre- 
sumption that  there  did  not  exist,  in  the  knowledge  of  the  governor, 
any  principle  of  law  which  forbade  aliens  from  acquiring  land. 

Npthing  in  the  laws  of  Spain,  or  of  her  colonies,  appears  to  us  to 
exclude  aliens  from  the  inheritance  of  real  estate. 
.  Our  own  statute  makes  no  distinction  in  the  nature  of  property,  in 
order  to  regulate  the  succession.  Civil  Code,  146,  art.  9, 10.  Nothing 
shows  that  aliens  must  be  excluded  from  the  acquisition  of  real  or 
personal  property,  by  will  or  succession,  and  are  not  capable  to  inherit 
either. 

All  free  persons,  even  the  minor,  pupil,  hmatic  and  idiot,  may 
transmit  their  estate,  ab  inteatql^  and  inherit  from  others.  Slaves 
alone  are  incapable  of  either.    Id.  15S,  art.  (i4. 

Nothing  appears  to  us  to  exclude  aliens  from  the  inheritance  of 
real  property;  and  we  think  that  the  district  judge  erred  in  refusing 
to  the  plaintiff  the  real  property,  left  by  bis  brother. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court. be  annulled,  avoided  and  reversed;  and  it  is  or- 
dered, that  Thomas  Phillips  do  recover  the  whole  estate,  real  and  per- 
sonal, of  Archibald  Phillips,  deceased,  his  brother;  and,  as  Thomas 
Rogers  was  admitted  as  heir,  the  costs' to  be  paid  out  of  the  succession.* 

fVorkma^ij  for  the  plaintiff. 

Porter,  for  the  defendant. 

*  By  the  Lonisiina  Code  it  ia  provided,  art  1477,  "  Donationa  inter  tiiooe  and  morfif 
ettuaa  may  be  made  in  ftvor  of  a  atranger  when  the  lawa  of  hie  coantry  do  not  prohibit 
aimilar  diaffositioua  from  beingf  made  in  favor  of  a  citiien  of  thia  atate,'*  a  policy  borrowed 
from  the  Code  Napoleon,  art  913. 
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Lafon  V.  Riviere.     YI.  1  • 


THIS  was  a  case  of  a  reference  of  accounts  to  arbitrators. 


38* 
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EASTERN  DISTRICT,  JANUARY  TERM,  1819. 


(0^  ON  the  5th  of  January,  1819,  L.  Moreau  Lislet,  resigned 
the  office  of  Attomey-'Greneraly  having  accepted  a  seat  in  the  Senate, 
and  Thomas  B.  Robertson,  was,  on  the  21st,  appointed  in  his  stead. 


Johnson  v.  Dunwoody.     VI.  9. 

No  action  can  be  maintainod  in  the  parish  court  of  New  Orleans  upon  a  jod|pnent  ren- 
dered in  the  territory  of  Alabama.* 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Martin,  J.  delivered  the  opinion  of  the  court. 

This  case  has  been  submitted  to  us  without  argument    It  is  an 

*  For  the  coarse  of  decisions  on  this  poiot  of  jorisdiction  aee  Deli«le  «.  Gaines,  4 
tin,  666.  Smith  «.  Flower,  6  Martih,  13.  Breedlove  v.  Fletcher,  7  AfartM,  524;  6 
fill,  69;  and  Breedlove  v.  Turner,  9  JUarliii,  353. 


JANUARY  TERM,  1819.  449 

[Johnson  v.  Danwoody.] 

action  originally  brought  in  the  court  of  the  parish  and  city  of  New 
Orleans,  to  recover  the  balance  of  a  judgment  obtained  by  the  plain- 
tiff against  the  defendant,  in  the  territory  of  Alabama,  in  conse- 
quence of  an  assault  on  the  former,  in  the  town  of  Mobile. 

It  appears  to  us,  that  the  plaintiff  mistook  his  remedy  in  suing  in 
the  parish  court,  whose  jurisdiction  extends  only  to  civil  cases  origi- 
noting  in  the  said  parish,  Les  affaires  civiles  qui  prendront 
naissance  dans  les  limites  de  la  dite  paroisse^  1813,  c.  25,  §  1. 

The  parish  court  was  without  jurisdiction,  and  all  its  proceedings 
in  this  case  are  coram  nonjudice. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  be 
annulled,  avoided  and  reversed — that  the  suit  be  dismissed  and  the 
plaintiff  and  appellee  pay  costs  in  this  and  the  parish  court. 

Afore/y  for  the  plaintiff. 

JohnsoUj  for  the  defendant 


Smith  V.  Flowers  a  al.     VI-  12. 

THIS  was  an  appeal  from  the  parish  court  of  New  Orleans. 

The  defendant,  a  consignee  who  had  received  the  merchandise, 
being  sued  for  freight,  contended  that  the  demand  was  founded  on  a 
contract  entered  into  in  Kentucky,  and  thus  originated  out  of  the 
hmits  of  the  parish  of  New  Orleans:  and  so,  that  court  had  no  juris- 
diction. This  court  waived  the  inquiry  into  the  vaUdity  of  this  plea 
to  the  jurisdiction,  in  deciding  that  the  defendant  impliedly  contracted 
to  pay  the  freight  by  taking  the  merchandise,  and  so  his  obligation 
originated  at  New  Orleans. 
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Hannie  v.  Browder.     VI.  14. 

A  WOMAN  having  married  without  constitution  of  dowiy,  and 
her  husband  having  received  and  sold  two  slaves,  bequeathed  to  her 
before  marriage,  and  also  received  from  the  executorsof  her  father 
the  sum  of  11,757  dollars  part  of  a  lai^er  sum  bequeathed  her: 
Decidedy  that  this  property  of  the  wife's  was  paraphernal,  since  it 
was  not  constituted  in  dot  or  dowry.  Civil  Code,  327,  art  19;  329^ 
art  12, 13 — and  for  paraphernal  property,  diq>osed  of  by  the  hnsk 
band,  the  wife  has  a  mortgage  on  his  estate.  Civil  Code,  339,  art 
62. 


Metayer  v.  Metayer.     VI.  16. 

A  SLAVE  having  enjoyed  her  freedom  in  Hispaniola  during  the 
late  revolution  up  to  1803,  about  ten  years,  and  subsequently  con- 
tinued in  Louisiana  in  the  enjoyment  of  her  freedom  until  1816,  so 
that  she  had  lived  as  a  free  person  twenty-three  years,  that  is  to  say, 
three  years  more  than  the  time  required  by  law  for  a  slave  to  acquire 
freedom  by  prescription  in  the  absence  of  his  master:  Decidedy  that 
the  years  she  passed  in  Hispaniola  in  freedom,  must  be  counted  in 
the  time  during  which  she  did  not  live  in  slavery — and  hinted  that, 
as  the  abolition  of  slavery  in  that  island  by  the  conunissioners  of 
France,  had  been  maintained  by  the  successive  governments  of  the 
island,  though  an  act  of  violence  in  its  origin,  no  court  would  pre- 
sume to  pronounce  that  unlawful,  which,  through  a  course  of  politi- 
cal events,  has  been  sanctioned  by  the  supreme  authority'  of  the 
country. 
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*Morgan  v.  Livingston  et  al.     VI.  1 9. 

The  words  "  front  to  the  river'*  prima  fade  de«igrnate  a  ri parlous  estate. 

The  vendee  of  a  riparions  estate  acquires  a  qualified  property  in  the  bank  of  a  river,  and 

consequently  the  batture  which  may  thereafter  arise. 
Nor  does  an  intervening  highway  prevent  this,  when  the  owner  of  the  estate  is  bound  to 

repair  it  and  the  soil  of  it  is  at  his  risk. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

The  plaintiff  and  appellant  claims  to  be  the  proprietor  of  a  lot  of 
land,  situated  in  the  suburb  St.  Mary,  and  bounded  in  front  by  the 
river  Mississippi,  by  purchase,  3d  January,  1816,  from  Pierre  Bailly, 

*  Of  the  world-renowned  hatturt  of  New  Orleans,  the  following  is  a  concise  account, 
drawn  from  authentic  sources. 

The  Sieur  Anthony  Crozat,  having  relinquished  his  privilege  over  Louisiana,  in  the 
year  1717,  the  king  of  France  made  a  grant  to  the  Company  of  the  West,  the  5th  article 
of  which  grants  and  concedes  **  to  them  forever,  all  the  lands,  coasts,  ports,  havens  and 
islands  which  form  our  province  of  Lou'tsiana,  as  well  and  with  the  same  extent  as  we 
had  granted  it  to  M.  Crozat,  by  our  letters  patent  dated  14th  of  September,  1712,  to  enjoy 
the  same  in  full  property,  lordship  ond  justice,  reserving  to  ourselves  no  other  right  but 
fealty  and  liege  homage,  which  the  said  company  sholl  render  to  us  and  the  kings  our 
successors,  with  a  crown  of  gold  of  the  weight  of  twenty  marks."  By  the  8th  article, 
they  are  empowered  to  grant  lands  in  frane-oleu  or  allodium.  By  the  15th  article,  the 
custom  of  Paris  is  established  as  the  law  of  the  province.  In  the  year  1726,  M.  de 
Bienville,  governor  of  the  province  under  this  charter,  granted  to  the  company  of  the 
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who  purchased,  30th  October,  1789,  fmm  J.  B.  Poeyfarrfe,  who  pur- 
chased, 27th  of  February,  1789,  from  Bertrand  Gravier  and  wife: — 
and  he  annexes  to  the  petition  the  respective  instruments  of  sale.  He 
avers,  that  at  the  period  of  sale  from  Bertrand  Gravier  and  wife  to 

Jesuits,  twenty  arpents  in  front,  on  the  river  Mississippi,  by  fifty  in  depth,  to  be  held  in 
frane-aleu.  The  order  of  the  Jesuits  beingf  suppressed,  and  their  property  annexed  to 
the  crown,  the  plantation  was  divided  into  six  lots,  each  fronting  the  river,  and  sold  to 
different  persons:  this  was  in  1763.  Before  the  sale  of  the  Jesuits'  property,  1  he  pro- 
vince had  been  ceded  by  France,  by  a  secret  treaty,  signed  in  1762,  to  Spain,  but  Spain 
did  not  take  full  possession  until  1769.  The  purchasers,  however,  under  the  sale  of 
1763,  wero  never  disquieted  in  their  possession  by  the  Spanish  government,  after  the 
transfer  of  possession.  Two  of  these  lots,  by  sundry  descents  and  legal  adjudication  (seo 
post  Gravier  et.  aL  v.  Livingston  et.  al.)  were  vested  in  Jean  Gravier.  Along  the  whole 
course  of  the  Mississippi,  from  Point  Couple,  a  dyke  or  levee  (as  it  is  called)  is  thrown 
up  in  order  to  restrain  the  water  at  the  time  of  the  periodical  rise,  which  usuaNy  lasts 
six  months  In  the  year,  and  by  which  the  country  would  else  be  covered,  as  the  land  on 
each  side  is  lower  as  it  recedes  from  the  river,  until  it  reaches  the  lakes  or  sea.  Within 
the  levee  is  a  highway,  which,  as  well  as  the  levee,  is  made  and  repaired  by  each  inhabi- 
tant, under  the  supervision  of  the  police  jury,  as  far  as  the  front  of  his  own  land  extends. 
The  public  have  always  used  the  land  between  the  levee  and  the  river,  for  a  tow  path  for 
boats  and  other  purposes  of  navigation.  But  as  alluvions  are  frequent,  the  inhabitants 
have  always  exercised  the  right  of  enclosing  such  alluvion  lands,  by  a  new  levee,  nearer 
the  river,  (with  the  authorisation  of  the  police  jury,  previously  obtained,  act  of  1806,) 
whenever  the  alluvion  was  of  sufficient  importance  to  bear  the  expense,  giving  to  the 
public  a  new  road,  and  always  leaving  them  the  same  right  of  using  the  ground  between 
the  new  levee  and  the  river,  which  they  had  before.  Between  the  levee  and  river  opposite, 
the  twenty  arpents  granted  by  Governor  Bienville  to  the  Jesuits,  a  considerable  alluvion 
formed  itself  at  different  periods  since  the  year  1763,  and  possibly,  in  some  slight  degree, 
prior  to  that  time. 

The  alluvion  was  not  of  sufficient  value,  until  the  year  1803,  to  indemnify  the  proprie- 
tor for  making  a  new  levee,  and  the  public  enjoyed  it  in  common  with  the  other  lands 
between  the  levees  and  river,  for  the  purposes  named  above,  and  also  as  far  back  as  the 
oldest  witnesses  could  remember,  had  been  in  the  practice  of  digging  sand  from  this 
alluvion,  for  making  mortar  and  levelling  lots  and  streets.  In  the  year  1788,  Bertrand 
Gravier,  ancestor  of  Jean,  and  then  proprietor,  laid  oQt  that  part  which  lies  within  the 
road,  into  lots,  and  formed  a  suburb;  at  that  time  a  batture  had  been  formed,  adjoining 
the  levee,  in  front  of  the  fkubourg  upon  the  river,  of  sufficient  height  to  be  considered  as 
private  property,  (see  decision  of  the  court,  post  in  this  note,  point  3d).  In  selling  the 
line  of  lots  which  front  the  road,  Bertrand  Gravier  sells  them  by  certain  fixed  boundaries, 
and,  according  to  a  map  on  which  the  lots  were  delineated,  but  none  of  them  pass  beyond 
the  road.  The  deed  of  Bertrand  Gravier  to  Poeyfarr^,  from  whom  Morgan  derived  titloi 
runs  thus:  **  un  pedaco  de  tierra  formando  un  trapezio,  situado  fuera  de  la  puerta  de 
Chapitoulas,  compuestode  415,  pi68  de  tierra  de  frente  al  rio,  &c.*'  And  lower  down  thus: 
**  con  todas  sus  entradas  y  salidas,  usos,  costurobres,  derechos  y  servldumbres.*' 

In  two  or  three  instances,  he  conveys,  besides  the  lots,  the  alluf^Um  land  in  front 
thereof f  reserving  a  servitude  of  digging  earth  on  it  About  the  time  of  this  laying  ont, 
of  a  suburb  and  sale«  Bertrand  Gravier  declared  verbally,  that  he  Was  discharged  from 
making  the  road  and  levee  any  longer;  that  in  selling  the  front  lots,  he  had  abandoned 
the  ailttvion,  and  since  that  time,  to  wit,  from  1793  to  1803,  the  roads  were  kept  in  repair 
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Poeyfarre,  and  from  the  latter  to  Bailly,  no  batture  or  alluvion  exist- 
ed, in  front  of  this  land;  and,  even  if  any  so  existed,  no  act  had  been 
done  by  said  Bertrand  and  wife,  reclaiming  or  converting  it  to  their 
use  and  benefit;  nor  was  it  then  of  sufTicient  magnitude,  in  breadth 

by  the  chain  gang  of  criminals,  or  by  the  front  inhabitants.  Some  short  time  after  this 
alleged  establishment  of  a  suburb,  the  governor  directed  all  the  temporary  sheds  which 
had  been  erected  on  the  alluvion,  to  be  demolished.  All  the  proprietors  of  lands  on  the 
Mississippi,  have  pniformly  occnpicd  and  enjoyed  the  alluvion  in  front  of  their  respective 
farms,  virithoot  any  claim  being  set  up,  either  by  the  French,  Spanish  or  American 
government  In  1800,  Spain  ceded  Louisiana  to  France,  and  in  1803,  France  ceded  it  to 
the  United  Stales,  and  by  the  third  article  of  tlio  treaty,  the  inhabitants  are  to  be  secured 
in  the  possession  of  their  property. 

In  1804,  Jean  Gravier,  apparent  proprietor  of  the  land,  finding  the  alluvion  of  sufficient 
value  and  extent  to  justify  the  expense,  threw  up  a  dyke  enclosing  a  portion  of  about  500 
feci  square.  The  inhabitants  thus  obstructed  in  the  use  for  navigation,  digging  sand  and 
other  uses  of  tiie  alluvion,  complained;  the  corporation  thereupon  claimed  these  uses  and 
the  ground  itself,  as  a  right,  and  Gravier  filed  a  petition  in  the  Superior  Court  of  tho 
territory,  stating  his  right  to  the  alluvion,  and  that  the  inhabitants  of  the  city  dts- 
torbed  him  in  the  enjoyment  of  it  by  digging  the  soil,  and  by  publications  tending  to 
discredit  his  title,  and  praying  that  the  corporation  might  set  forth  under  what  title  they 
claim,  and  that  he  might  be  quieted  in  his  possession,  and  they  be  perpetually  enjoined 
from  troubling  him  therein.  To  tins  petition,  the  mayor,  aldermen  and  inhabitants 
answer,^rs^  by  denying  that  Gravier  is  the  owner;  secondly ,  that  Bertrand  Gravier,  tl^ 
ancestor  of  the  plaintiff,  had  abandoned  the  alluvion  to  the  public,  since  which  the  levees 
had  been  repaired  by  the  public  or  by  the  city;  that  since  that  abandonment,  the  inhabi- 
tants had  never  ceased  to  enjoy  the  use  of  the  alluvion  for  piling  wood,  unloading  boaUi, 
&€.;  that  some  persons  under  the  Spanish  dominion^  had  built  houses  on  it,  which  defend, 
ants  had  caused  to  be  demolished. 

The  case  being  thus  at  issue,  was  hoard  at  three  several  periods,  and  at  length  decided 
oo  the  23d  of  May,  1807,  by  an  unanimous  bench. 

Thus  began  a  forensic  war,  unequalled  in  importance  for  tbe  amount  involved,  hot 
with  prospective  effects  of  incalculable  extent;  unequalled  for  the  ability  of  counsel 
demanded,  and  more  than  supplied  by  tho  times,  and  sweeping  the  widest  outlinfis  of 
natural  and  political  law  in  the  scope  of  its  operation. 

Tbe  decree  of  the  Superior  Court  in  this  esse,  as  the  first  oracle  on  this  subject,  is  here 
anbjoined,  and  its  re-print  will  be  deemed  a  favor  by  the  profession,  it  no  longer  existing 
io  print  in  any  acoessible  publication. 

Jean  Gravier  v.  The  Mayor,  Aldermen  and  Inhabitants  of  the  City 

of  New  Orleans. 

On  a  suit  to  quiet  the  plaintiff  in  the  possession  of  the  slluTion  land  or  batture  front- 
ing the  suburb  SL  Mary. 

Judgment  of  the  Superior  Court  of  the  Territory  of  Orleans. 

1.  The  title  of  Bertrand  Gravier,  the  ancestor  of  the  plaintiff,  to  the  tract  of  land  on 
which  the  faubourg  St.  Mary  b  situated,  has  not  been  disputed;  but  it  has  been  Contended 
that  this  tract  was  bounded  by  the  highway;  the  court,  however,  are  of  opinion  that, 
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or  elevation,  nor  of  sufficient  worth  or  importance,  to  be  so  reclaimed 
or  converted;  that  whether  there  were,  or  were  not,  an  incipient  bat- 
ture  then  existing,  it  was  the  intention  of  the  parties,  the  one  to  con- 
vey, and  the  other  to  acquire  it,  as  well  as  the  right  of  alluvion;  which 

accordingf  to  the  cvidcttce  exhibited,  and  the  general  asagc  of  the  coantrjr,  this  tnct  of 
land  was  bounded  by  tlie  river  Mississippi. 

2.  From  the  examination  uf  tlie  authorities,  the  court  are  of  opinion,  that,  acoordiog 
to  the  civil  and  Spanish  laws,  the  right  of  alluvion  is  incident  to  land  which  is  bounded 
by  a  navigable  river,  and  that  these  laws  must  form  the  rule  of  decision  in  the  present 
case. 

3.  If  Bertrand  Gravier,  therefore,  had  continued  proprietor  of  the  whole  tract  on  which 
the  faubourg  has  been  established,  there  would  be  no  difficulty  in  determining  his  titJa 
to  the  alluvion:  but  Bertrand  Gravier  had  divested  himself  of  all  title  to  that  part  of  his 
tract  on  which  the  faubourg  is  established,  by  selling  the  lots  fronting  and  adjoining  the 
highway.  It  is  therefore  important  to  inquire,  what  was  the  situation  of  the  battare  or 
alluvion  in  question,  at  the  time  the  faubourg  was  established,  or  at  least  when  the  front 
lots  were  sold;  for  if  no  alluvion  had  existed  at  that  time,  when  Bertrand  Gravier  ceased 
to  be  the  owner  of  the  land  adjoining  the  high  road,  then  it  is  the  opinion  of  tlie  court, 
that  an  alluvion  subsequently  formed,  would  not  become  the  property  of  Bertrand  Gravier. 
The  reason  of  this  opinion  is,  that  if  Bertrand  could  be  considered  as  the  proprietor  of 
the  road,  afler  selling  the  adjacent  land,  or  of  the  levee  lying  between  this  road  and  a 
public  river,  he  would,  nevertheless,  not  possess  that  title  of  property  which  gives  the 
right  of  alluvion,  for  the  destruction  of  this  property  by  the  encroachment  of  the  riv«»r 
would  be  a  public,  and  not  a  private  loss,  since  it  could  not  be  appropriated  to  tbo  use  of 
any  individual,  and  the  said  road  and  levee  would  have  become  necessarily  liable  to  *be 
kept  in  repair  at  the  public  expense. 

It  is  however  the  opinion  of  the  court,  from  the  evidence  adduced  in  this  cause,  that 
uileoedent  to  the  time  when  Bertrand  Gravier  ceased  to  be  the  proprietor  of  the  land 
adjacent  to  the  high  road,  a  balturc  or  alluvion  had  been  formed,  adjoining  the  levee, 
in  front  of  the  faubourg,  upon  the  river;  and  that  this  alluvion  was  then  of  sufficient 
height  to  be  considered  as  private  property,  and  had  consequently  become  annexed  to,  and 
incorporated  with  the  inheritance  of  Bertrand  Gravier. 

4.  Bertrand  Gravier  having  then  acquired,  by  alluvion,  the  property  now  in  dispute,  it 
18  to  be  considered,  whether  he  haa  divested  himself  of  his  title  to  the  same?  The  coort 
are  of  opinion  tliat  he  has  not  The  evidence  of  abandonment  is  merely  oonversatioa, 
which  passed  a  long  time  ago;  it  is  not  very  explicit,  and  is  much  impaired  by  the  cir- 
cumstance of  Bertrand  Gravier  having  sold  a  part  of  his  batture  to  one  of  the  front  pro- 
prietors. It  would  be  dangerous  to  divent  a  man  of  his  property  upon  evidence  of  such 
declarations,  without  any  proof  of  a  consideration. 

With  respect  to  the  claim  of  prescription,  it  is  sufficient  to  observe  that  there  has  been 
no  exclusive  possession  on  the  part  of  the  defendants,  and  consequently,  they  have  no 
title  on  this  ground.  There  are,  indeed,  other  strong  objections  to  a  prescriptive  title,  in 
this  case,  but  th^  one  we  have  stotcd  is  considered  as  sufficient 

5.  With  respect  to  the  title  of  John  Gravier,  as  founded  on  the  inventory,  appraisement 
and  adjudication,  which  have  been  adduced  in  evidence  in  this  couse,  it  is  the  opinion  of 
this  court,  that  they  arc  not  bound  to  determine  the  validity  or  invalidity  of  this  title. 
First,  whether  John  Gravier  has  purchased  the  whole,  or  only  inherited  an  undivided 
part,  his  claim  to  be  quieted  in  the  lawful  enjoyment  of  the  property  in  question,  against 
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by  law  belonged  to  the  owners  of  laji?<i,  bounded  by  navigable,  rivers: 
-^that  subsequently  to  this  period,  a  batture  or  alluvion,  to  a  very 
considerable  extent,  has  there  been  formed;  whiph  he  claims  as  a 
legal  accessory  to  biis  land: — that  this  land  so  situated  was  sold  by 

the  adTene  pretensions  of  the  city  to  the  property  of  the  soil,  or  the  right  of  carrying  it 
away,  is  sofficiently  strong  to  enable  the  coart  to  form  a  decision  in  the  present  case.  It 
k  therefore  ordered,  adjadged  and  decreed,  by  the  court,  that  the  petitioner  be  quieted  in 
the  lawful  enjoyment  of  the  batture  or  alluvion  described  in  his  petition  againi^t  the 
tiaims  and  pretensioiis  of  the  defendants,  and  that  the  injunction  heretofore  granted  in 
this  case  be  made  perpetual 

After  this  decree,  a  motion  was  made  for  a  new  trial:  the  ground  relied  on  was,  that 
the  alluTkm  belonged  in  fact  to  the  United  States,  and,  therefore,  the  plaintiff  could  not 
recover.  The  court  overruled  the  motion.  The  judgment  was  confirmed,  and  in  June 
IhUowing,  the  plaintiff  was  put  in  possession  of  that  part  of  which  ho  had  been  dispos- 
sessed. Jean  Gravter,  meanwhile,  sold  to  Edward  Livingston  and  Peter  de  la  Bigarre, 
the  greater  part  of  this  alluvion,  extending  from  Canal  street  to  Julia  street;  afler  the 
decree,  they  took  possession,  and  having  made  a  partition,  Mr.  Livingston  began  to  make 
improvements  on  bis  portion,  and  expended  large  sums  of  money  on  them.  On  the  25th 
of  January,  1808,  the  marshal  of  the  district  received  a  letter  from  the  secretary  of  sUte, 
telling  him,  by  order  of  the  president,  **  to  go  to  the  place  called  the  batture,  in  front  of 
the  suburb  St  Mary,  and  drive  off  all  persons  whom  he  might  find  thereon,  who  have 
taken  possession  since  the  third  of  March,  1807.**  On  the  25th  of  January,  Mr.  Living, 
ston  presented  a  petition,  praying  for  an  injunction  to  stay  the  execution  of  this  order; 
the  injunction  was  granted,  but  disregarded  by  the  marshal,  who  called  out  three  regi- 
ments of  militia,  and  drove  off  Livingston's  workmen.  These  proceedings  were  under 
color  of  the  act  of  congress  of  the  3d  of  March,  1807,  to  prevent  settlements  being  made 
OB  land  ceded  to  the  United  States,  until  authorised  by  law:**  and  were  induced  partly  by  the 
earnest  tetters  of  Governor  Claiborne  to  the  president,  and  the  presentment  of  the  grand 
jury  of  this  parish,  exhibiting  Livingston's  work  as  a  nuisance,  dangerous  to  the  city,  and 
Anally,  by  the  opmion  of  the  attorney-general  at  Washington.  The  legislative  council 
and  house  of  representatives  of  Orleans,  passed  a  vote  of  thanks  to  the  president  for  his 
coming  to  the  succor  of  the  people.  The  president  laid  the  subject  before  congress,  on 
tbo  7th  of  March,  before  which  body  Mr.  Livingston  also  presented  himself  for  five  suc 
eeesive  sessions,  bui  nothing  was  ever  definitely  done  by  congress.  On  the  4th  of 
March,  1809,  Mr.  Jefferson  retired  from  office,  and  Mr.  Livingston  brought  a  suit  of  tres- 
pass^ quare  elaunan  firegit,  against  him  at  his  domicil,  in  the  county  of  Albemarle,  Va., 
Maiming  damages  for  the  unlawful  entry  upon  the  batture,  made  by  him  through  tlie 
marshal,  his  agent  Here  Mr.  Livingston,  muUutn  ille  jactatus^  was  not  destined  to 
find  reparation:  the  Court  of  Appeals  of  Virginia,  sustained  the  plea  in  abatement  to  the 
jurisdiction  of  the  court  of  Albemarle  county,  on  the  ground  that  the  action  was  ZocaZ  and 
could  only  be  brought  in  New  Orleans. 

Mr.  Jefferson,  now  divested  of  power,  felt  that  it  would  not  satisfy  the  world  for  him 
to  thwart  the  last  effort  of  his  unfortunate  and  aecomplished  adversary,  by  a  plea  in 
abatement:  he  therefore  determined  to  appeal  to  that  public  reason  which  he  owned  for 
the  arbiter  ot  men;  and  accordingly  composed  at  Monticello,  the  pamphlet,  which,  with 
the  triumphant  reply  to  it,  may  be  safely  pronounced  the  most  admirable  specimen  of 
controversial  writing  that  any  country  has  produced.  It  may,  without  flattery,  be  ques- 
tMDcd  whether  any  sovereign  or  prime  minister,  then,  or  at  any  time  swaying  a  realm, 
has  ever  produced  a  work  of  so  much  learning  in  all  foreign  laws,  so  much  logic  and  so 
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Bertrand  Gravier  and  wife  to  Poeyfarrfe  and  by  the  latter  to  Bailly, 
for  a  full  price  as  such; — ^that  thenceforward,  the  care  and  expense  of 
maintaining  the  levee  in  front  of  this  property  devolved  upon  the 
vendees,  and  the  vendors  were  wholly  released  therefrom; — that 
thenceforward  the  vendees  also  incurred  the  risk  of  the  diminution  of 
their  land,  by  the  washing  and  encroachment  of  the  river;  that  not- 
withstanding his  right  and  title  to  the  batture,  thus  formed  in  front  of 
his  land,  the  defendant  and  others,  claiming  the  title  from  John  Gra- 
vier, or  otherwise,  have  given  out  and  pretended,  that  they  were 

much  ingenuity  as  Mr.  Jefibrton's.  Not  being  a  ciTil  lawyer,  only  acquainted,  as  a 
statesman,  with  Spanisli  or  French  laws,  he  bad  been  for  Uiirly-five  years  absorbed  in 
politics,  the  saddest  Lethe  for  all  exact  memory  of  liberal  knowledge.  It  is  not  with 
doctors  of  the  law,  with  Merlin  or  D^Aguesseau,  that  we  compare  him,  but  with  men  in 
high  power,  who  only  snatch  some  hours  from  office,  to  turn  into  a  field  where  thej  are 
obviously  at  fearful  odds.  Place  Mr.  Jefferson  by  the  side  of  Oxenstein  or  De  Witt,  or 
compare  this  pamphlet  with  Lord  Mansfield's  reply  to  the  Prussian  manifesto,  and  it  will 
not  suffer  by  comparison.  Mr.  Livingston,  however,  had  the  reply,  and  masterfiilly  did 
he  reply,  as  a  great  practical  jurist,  sifling  the  learning,  ridiculing  the  etymologies  of  Mr. 
Jefferson,  and  scattering  his  logic;  inveighing  against  the  high  reach  and  the  crushing 
tread  of  his  adversary  in  office,  with  singular  skill  and  prevailing  eloquence.  It  is  no 
disparagement  to  Mr.  Jefferson  to  say  that  he  was  defeated.  This  controversy  is  only  to 
be  found  extant  in  the  excellent  law  journal  of  Philadelphia,  vol.  5,  of  the  year  1814. 
The  opinions  of  eminent  counsel  of  Philadelphia  were  taken,  of  whom  M.  Duponceau, 
Mr.  J.JngersoI,  Mr.  Rawle,  Mr.  Edward  Tilghman  and  Mr.  Lewis  sided  with  Mr. 
Livingston.    Mr.  Pierre  Dcrbigny,  of  New  Orleans,  sided  with  the  United  States. 

The  government,  after  all,  abandoned  its  claim,  and  the  ptesent  suit  first  recalls  atten- 
tion to  the  batture. 

Since  the  cases  in  the  present  vol.,  6  Martin,  the  following  have  arisen.    Livingston  v. 

Heerman,  9  Martin,  656.    "  The  expression  in  defendant's  deed  freiUe  a  la  Uttt,  does  not 

give  a  boundary  on  the  river.**    Pack  wood  v.  Walden,  7  Martin,  N.  Sb  88.    ''By  the 

formation  of  the  batture,  of  ,the  faubourg  St  Mary,  the  place  it  had  occupied,  ceased  to 

be  part  of  the  port  of  New  Orleans,  but  did  not  become  public  property,  that  is,  property 

the  use  of  which  belonged  to  all,  the  right  of  soil  to  none."    Cochran  H  dL  v.  Fort  €t  aL, 

7.  Martin,  N.  S.  626.    **  In  sales  of  property,  if  the  batture  be  not  expressly  conveyed, 

the  question  is,  whether,  at  the  time  of  sale  it  was  sufficiently  formed  to  be  susceptible  of 

ownership:  if  so,  it  remains  the  property  of  the  vendor,  and  does  not  pass.*'    Cambre 

et  at.  9.  Kohn  et  al,,  7  Martin,  N.  S.  576.    **  The  doctrine  of  implication  of  alluvion, 

when  the  sale  is  of  the  whole  of  a  plantation,  does  not  apply  to  the  sale  of  a  certain 

limited  part  taken  from  a  whole  tract,  when  at  the  time  of  sale,  the  vendor  held  another 

part  between  that  sold  and  the  river.**    Henderson  et  al,  d.  Mayor  et  oZ.,  5  Louisiana 

Reports,  422.    *'  Every  owner  of  front  property,  has  a  right  to  the  batture  in  front  of  his 

property,  so  soon  as  it  is  high  enough  to  be  susceptible  of  private  ownership,  and  may 

enclose,  with  leave  of  a  jury  of  riparious  proprietors.'* 

At  present,  (1839,)  anotlier  great  question  has  arisen  out  of  this  finitfiil  subject.  The 
old  corporation  of  New  Orleans  having  been  divided  into  three  municipalities,  the  chief 
alluvion  comes  within  the  limit  of  the  second  or  upper  municipality.  Suits  have  been 
brought  in  the  parish  court,  claiming  that  all  the  batture  formed  in  firont  of  the  three 
municipalities,  since  the  charter  of  1805,  belongs  to  the  city  in  its  respective  divisions. 


FEBRUARY  TERM,  1819.  457 

[Morgan  v,  JAvingBton  et  aL] 

wherefore  he  prays  to  be  adjudged  and  decreed  the  lawful  proprietor 
of  the  said  batture  or  alluvion,  and  that  the  defendants  be  perpetually 
enjoined  not  to  disturb  the  right  and  title  of  the  petitioner;  and  that 
he  may  have  every  other  and  further  relief,  &c. 

In  his  answer,  the  defendant  and  appellee,  after  a  variety  of  de- 
murrers and  exceptions  to  the  form  and  substance  of  the  petition, 
process  of  the  clerk,  jurisdiction  of  the  court,  and  competence  of  the 
judge,  proceeds  to  plead  the  general  issue,  and  puts  the  plaintiff  upon 
the  proof  of  the  allegations,  contained  in  his  petition.  He  pleads 
also  the  prescription  of  ten,  twenty,  and  thirty  years;  he  states,  that 
John  Gravier,  being  disturbed  in  the  possession  of  the  batture,  of 
which  the  premises  form  part,  instituted  a  suit  at  law,  against  the 
mayor,  aldermen,  and  inhabitants  of  the  city  of  New  Orleans,  the 
judgment  in  which,  he  pleads  in  bar,  sls  res  judicata; — he  states,  that 
John  Gravier  owned  and  possessed  the  premises,  under  a  legal  title 
from  Bertrand  Gravier;  under  whom  the  plaintiff  also  claims;  and 
that  he  transmitted  his  title  and  possession  to  Peter  De  La  Bigarre, 
whose  executors,  by  deed  of  partition  and  sale,  conveyed  and  re- 
leased their  title  to  defendant;  he  also  notices  the  inconsistency  of 
plaintiff,  in  entertaining  and  expressing,  at  different  times,  different 
opinions  in  relation  to  the  title  of  the  batture;  calls  upon  him  to  an- 
swer certain  interrogatories,  and  to  admit  certain  documents;  he  also 
calls  upon  him  to  produce  the  several  plans  referred  to  in  the  convey- 
ances, annexed  to  the  petition,  from  Gravier  to  Poeyfarr6,  and  from 
Poeyfarre  to  Bailly. 

As  these  different  demurrers  and  exceptions  were  not  argued  be- 
low, nor  relied  upon  here,  they  may  be  considered  as  abandoned,  and 
the  cause  as  depending  upon  the  general  issue. 

The  two  principal  questions  which  seem  to  arise  in  this  cause  are: 

1.  Did  Poeyfarr6,  by  virtue  of  the  conveyance  from  B.  Gravier  and 
wife  become  the  riparious  proprietor  of  this  land. 

2.  Has  his  title,  as  such,  been  by  him  conveyed  to  Bailly  and  by 
Bailly  to  the  plaintiff. 

« 

Livingston^  for  defendants,  took  the  following  ppsitions. 

1.  Admitting  that  lands  on  the  Mississippi  would  pass  to  the 
water's  edge  by  the  general  words ybce  aw  ^ei/vff,  provided  the  deed 
did  not  express  some  other  line,  or  boundary,  he  denied  that  B.  Gra- 
vier intended  to  establish  such  a  bomidary,  because  of  the  existence 
at  the  period  of  sale,  of  a  batture,  already  formed  in  front  of  the 
plaintifTs  land,  which  the  length  of  the  side  lines  will  not  include. 

2.  That  B.  Gravier,  prior  to  his  sale  to  Poeyfarrd  had  made  a  plan 
of  his  plantation  as  laid  off  into  a  faubourg  or  town  lots  in  which 
plaintiff's  land  was  designated  as  included  in  lot  No.  7.  and  the  whole 
bounded  by  streets. 

3.  That  the  land  was  sold  according  to  a  plan  bounding  it  by  the 
public  road. 

4.  That  the  plaintiff's  land  makes  by  the  plan  a  regular  figure,  a 


458  SUPREME  COURT. 

,  [Morgan  v,  Livingston  et  al.] 

trapezium,  the  regularity  of  which  by  extending  its  front  to  the  river 
would  be  spoiled. 

5.  That  the  calculation  of  the  superficial  contents  of  the  plaintifPs 
land  turned  it  into  a  limited  estate,  and  destroyed  the  right  of  allu- 
vion: that  the  law  of  alluvion  is  not  founded  on  the  maxim  ^qui 
scntit  onvs,  commodum  debet  *en/i>c/' it  is  not  on  account  of  the 
risk  which  the  riparious  proprietor  runs  of  loss  that  he  is  entitled  to 
the  benefit;  but,  first,  because  from  the  nature  of  the  increase,  which 
is  imperceptible,  it  is  impossible  for  any  one  else,  than  the  riparious 
proprietor,  to  claim  it;  secondly,  from  the  river  being  his  boundary  he 
must  always  go  to  it,  even  if  its  course  varies. 

6.  That  the  interposition  of  the  public  road,  as  well  as  of  the  levee 
and  the  batture,  divested  the  plaintiff  of  his  right  of  alluvion. 

7.  Neither  the  road,  levee,  nor  the  alluvion  passed  as  an  accessory 
or  appurtenance  to  the  lot,  because  neither  has  the  characteristics  of 
an  accessory. 

8.  Finally,  that  this  land  is  ager  limitatus,  or  a  limited  estate,  and 
as  such  does  not  enjoy  the  accessorial  right  (if  such  it  were)  of  allu- 
vion. "  It  is  clear  (comtat)  that  the  right  of  alluvion  does  not  take 
place  in  limited  fields,  ff,  41.  16."  This  was  ordained  by  the  Empe- 
ror Antoninus  Pius. 

What  is  this  limited  field,  (ager  limitatus,)  that  has  no  right  to 
alluvion? — Not  alone  the  conquered  lands,  which  were  divided  among 
the  Roman  soldiers,  as  plaintiff  says,  but, 

1.  All  lands  which  are  conveyed  by  artificial  lines  of  mensuration 
or  by  fixed  boundaries,  whether  the  contents  in  superficies  be  set 
forth  or  not. 

2,  All  lands  which  are  conveyed  by  measurement  or  quantity 
(ndmensuram)  come  under  the  same  denomination,  because  lines  of 
measurement  must  be  drawn  to  ascertain  those  square  contents.  I. 
Huberus  123.  33.  Vinius,  Notes  to  the  Institutes  2.  1  §20.  note  (1) 
Heineccius,  page  110.  111.  Jus,  Nat.  and  Gent,  1. 1.  9,  c.  25,  4,  sec. 
Grotius  dejure  belli  et  pac,  II.  1.  3  c.  16  sec.  ibid.  6  c.  12  sec.  Voet. 
II.  728.  XLI.  tit.  I  no.  15. 

To  the  law  of  the  digest  "  In  agris  limitatis,"  Livingston  gave 
this  interpretation.  "In  agris  limitatis  jus  alluvionis  locum  non 
habere,  constat."  The  last  word  here  means  it  is  apparent,  it  is 
certain.  There  is  no  doubt,  that  such  is  the  law?  Now,  why?  If 
the  text  had  said,  "because  that  the  emperor  Antoninus  Pius  enacted 
it;"  it  might  then  have  rested  on  that  foundation — but  no  such  lan- 
guage is  used — after  declaring  that  it  was  apparent  that  limited  fields 
had  not  this  right,  we  have  the  corroborative  observation,  in  another 
branch  of  the  sentence:  "idque  et  Divus  Pius  constituit."  t^nd 
the  same  thing  was  established  by  the  emperor  Pius:  or,  as  I  think, 
the  constniction  demands  that  the  sentence  should  not  finish  here,  as 
it  is  printed;  but  that  instead  of  a  period,  we  should  only  have  a 
comma,  after  constituit;  and  that  what  follows,  "  et  Trebatius  ait," 
should  be  connected  in  the  same  sentence.    I  think  so,  because  I  do 


FEBRUARY  TERM,  1819.  459 

[Morgan  e.  Livingston  et  aL] 

not  grammatically  know  otherwise,  what  to  do  with  the  two  con- 
junctions "  que  and  e/."  If  the  sentence  ends  were  it  now  does,  one 
of  them  is  certainly  superfluous.  If  we  connect  them,  they  both  find 
their  place;  and  they  would  read:  "  idque  et  Divus  Pius  constituit 
et  Trebatius  ait  &c. ;"  which  would  be  rendered  into  English  thus; 
*•'  and  this  was  not  only  established  by  Pius,  but  Trebatius  says,  &c." 
— Be  this,  however,  as  it  may,  the  first  sentence,  whether  single  or 
connected,  shows  that  the  law  was  certain:  not  because  it  had  been 
enacted  by  the  emperor  Pius;  but  that  it  was  apparent,  clear  law, 
and  as  such  had  been  confirmed  by  him.  The  subsequent  part  of 
the  section,  however,  clearly  shows  that  it  was -at  least  as  old  as 
Julius  Caesar,  and  therefore,  not  first  enacted  by  Antoninus:  for  Tre- 
batius is  referred  to,  as  asserting  the  same  principle,  drawing  the  very 
distinction  we  draw  in  that  cause,  between  lands  granted  in  gross, 
which  have  the  right  of  alluvion,  and  lands  parcelled  out  by  metes  and ' 
bounds,  which  have  it  not  Now  Trebatius,  we  learn  from  Godefroy, 
was  the  preceptor  of  Labeo  (the  founder  of  one  of  the  sects,  that 
divided  the  Roman  advocates)  and  Labeo,  as  Tacitus  tells  us,  in  his 
annals,  died  in  the  reign  of  Augustus.  The  first  part  of  the  argument 
then,  which  supposes  the  law  to  depend  on  a  positive  edict,  and  not 
on  principle,  is  ill  founded. 

The  next  member  of  the  argument  may,  as  conclusively,  be  shown 
to  be  specious  only.  *  Spain,  it  is  true,  has  legislated  on  the  subject, 
but  not  in  such  a  manner  as  to  exclude  the  exception  of  the  ager 
limitatuSj  declared  by  the  Roman  law,  but  to  confirm  it  The  third 
Partida,  tit  28,  law  26,  is  the  statute  alluded  to:  it  gives  the  same 
definition  of  alluvion,  that  is  contained  in  the  Roman  law.  The 
operation  must  be  imperceptible;  it  must  be  carried  on  by  the  water 
SLnd  it  must  be  added  to  the  field  that  claims  it 

The  30th  law  of  the  same  book  enacts  that,  where  the  alluvion  is 
formed  by  the  retiring  of  the  water,  it  shall  belong  to  the  owner  of 
the  adjoining  land. 

Now  can  it,  with  any  show  of  propriety,  be  said  that  the  Roman 
law  of  the  ager  limitatus  is  contrary,  either  to  the  spirit  or  the  letter 
of  either  of  these  laws?  Does  it  not  on  the  contrary,  come  within 
both?  These  laws  declare  that  land  added  to  a  man's  field,  imper- 
ceptibly by  the  water,  shall  be  his;  the  law  of  the  ^*  limited  fieW  is 
a  corollary  from  it:  "  that  if  it  be  added  to  something,  without  the 
land,  it  shall  not  belong  to  the  owner  of  the  field.'* 

Nor  is  this  case  already  provided  for  differently,  by  a  positive 
statute  of  Spain,  but  the  law  in  agris  is  law  in  Spain  likewise,  15 
Rodriquez  41.  11.  16.  Laws  of  the  Fuero  Real,  commented  on  by 
Alonzo  Deas  Montalvo,  and  a  learned  doctor  of  Salamanca;  note  on 
III.  1,  4.  t  14. 1.  page  48.  note  (rf)  declares  that  the  "  ager  limitatus*' 
is  not  entitled  to  the  increase  by  an  island  rising  opposite  it  which 
the  "  ager  non  limitatus"  would  be,  and  then  as  if  showing  the  accor- 
dance, with  this  law  of  Spain,  of  the  digest  cites  it  thus:  ut  in  ff,  de 
Jlum,  lib,  1.  see  also  Curia  Fhillipica  illustrada  45  n.  95.  3.  45. 

.39* 
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II.  Covarrubias,  500.  He  is  inquiring  whether  if  a  grant  be  made 
of,  or  a  privilege  or  exemption  granted  to,  a  town,  by  certain  metes 
and  bounds,  and  that  town  afterwards  becomes  enlarged,  whether 
the  increase  shall  belong  to  the  grantee,  or  the  exemption  or  privi- 
lege be  extended  to  the  part  added.  And  he  determines  that  it  shall 
not,  referring  expressly  to  this  law  in  agris^  which  is  the  d.  §  1.  16. 
the  law  under  consideration  secuti  deducitur  (he  says)  ex  lege  in 
agris.  Now  if  the  law  in  agris  could  not  be  referred  to  in  a  Spanish 
court,  to  show  the  very  case  for  which  it  provides,  could  it  be  (as  it 

here  is)  referred  to.  to  illustrate  a  similar  case? 

* 

Moreau  and  Ellery  for  plaintiff  made  the  following  points. 

1.  The  existence,  at  the  period  of  the  sale  of  a  batture,  already 
formed  in  front  of  the  plaintiflPs  land,  is  not  to  be  presumed  from  its 
being  found  figured  on  the  plan  of  survey  and  the  other  plans,  and 
is  disproved  by  the  positive,  concurrent  and  uncontradicted  testimony 
of  three  old  and  respectable  witnesses. 

2.  As  to  the  objection  to  the  right  of  plaintiff  to  alluvion,  arising 
from  B.  Gravier  prior  to  the  sale  having  laid  off  his  plantation  mto  a 
faubourg  or  town  lots,  &c.,  it  is  shown  that  it  was  not  only  not  pub- 
lished then,  but  never  carried  into  execution  by  survey  or  subdivision 
of  his  plantation  according  to  a  plan,  much  less  was  it  incorporated 
as  a  suburb  of  the  city. 

3.  To,  the  objection  that  this  land  was  sold  according  to  a  plan 
bounding  it  by  the  public  road,  it  is  shown  that  the  front  lines  of  all 
plans  of  land  upon  the  Mississippi  /rente  at  rio  were  drawn,  as  in 
this  plan,  inside  of  the  road  and  levee  not  to  indicate  the  boundary 
ofihe  land  but  to  ascertain  the  breadth  of  its  front — called  lines  of 
admeasurement. 

4.  To  the  fourth  objection,  that  the  plaintiffs  land  makes  by  the 
plan  a  rfegular  figure  which  by  extending  its  front  to  the  river  would 
be  marred,  this  rests  only  on  the  gratuitous  assumption  of  the  iden- 
tity of  the  lines  of  boundary  and  of  admeasurement,  and  that  lands 
on  the  Mississippi  by  their  plans,  and  by  the  very  terms  of  the  con- 
cessions make  mathematical  figures  without  restraining  their  right  of 
alluvion. 

5.  This  land  was  sold  *per  aversionem^  not  ad  mensuramj  and 
the  surveyor's  calculation  only  embraces  what  he  actually  measured. 

6.  The  interposition  of  the  public  road  does  not  divest  plaintiflF  of 
his  right  of  alluvion,  unless  the  road  went  (which  was  not  pretended) 
to  the  water-edge.  But  the  alluvion  was  not  added  to  the  road,  but 
to  the  banks  of  the  river.  The  deed  expressly  conveys  every  acces- 
sory in  law  or  fact. 

7.  Alluvion  is  an  accessory.  The  principle  on  which  the  right  of 
alluvion  is  vested  in  the  front  proprietor,  is  because  he  is  exposed  to 
loss  by  the  encroachments  of  the  river,  and  to  expense  in  guarding 
against  them,  not  for  the  reasons  of  defendant. 

8.  The  law  "  in  agris  limitatisj^  does  not  apply  to  this  case,  and 
was  never  the  law  in  Spain,  even  if  it  were  applicable. 


FEBRUARY  TERM,  1819.  461 

[Morgan  v.  "LMngtion  tt  aZ.] 

Ellery's  interpretation  of  this  law  is:  "  Tn  agris  limitatis  Jus  alluvi- 
onis  locum  non  habere  constat.  Idque  et  Divus  Pius  constituit.  Et 
Trebatius  ait,  agrum  qui  hostibus  devictis  ea  conditione  concessus  sit, 
ut  in  civitatem  veniret,  habere  alluvionem,  neque  esse  limitatum; 
agrum  autem  manucaptum  limitatum  fuisse,  ut  sciretur  quid  cuiqua 
datus  esset,  quid  venisset,  quid  in  publico  relictum  est."  "  It  is  cer- 
tain that  in  limited  estates,  the  right  of  alluvion  does  not  take  place. 
And  this  has  also  been  decided  by  a  constitution  of  Antoninus  Pius.*' 
And  Terebatius  says,  what,  the  same  or  a  different  thing?  "that 
lands  granted  by  a  subdued  enemy,  upon  the  condition  of  becoming 
a  city,  have  the  right  of  alluvion  and  ought  not  to  be  considered  as 
limited  '*  This  sentence  beginning  et  Trebatius  ait  ought  to  be 
translated,  "  yet,"  or  "  though  Trebatius  says." 

This  text,  as  appears  from  the  subsequent  clause  "  agrum  autem 
manucaptum,"  applies  only  to  the  distribution  by  the  Roman  govern- 
ment of  military  lands. 

The  common  Roman  law  is  found  written  thus:  Preterea  quod 
alluvionem  agro  tuo  flumen  adjicit,  jure  gentium  vobis  acquiritur. 
Instit.  2.  1.  §  20.  ff.  41.  7.  §  31.    . 

But  if,  under  the  term  agros  Hmitatos  other  than  merely  ancient 
Roman  military  lands  be  intended,  then  this  text  cannot  be  shown 
to  have  been  law  in  Spain;  it  is  the  edict  of  an  emperor,  and  as  such 
was  forbidden  to  be  quoted  in  Spain  under  heavy  penalties.  (Ntieva 
Recop.  2,  1.3.  ^ut,  accord.  %  I.)  The  opinions  of. sages  or  Rome 
might  be  cited  as  lessons  of  wisdom.  Spain  transplanted  from  the  Ro- 
man Code  into  her  own,  the  general  principle  of  alluvion  to  riparious 
proprietors,  as  one  founded  imiature  and  reason.  PartiJa  III,  28. 
7.     Ftbrero  de  escrit,  7.  §  11.  n.  8K 

Martin,  J.,  delivered  the  opinion  of  the  court.* 

The  plaintiff  claims  a  batture,  which  he  alleges  to  have  arisen  in 
front  of  his  land..  The  defendants  pleaded  the  general  issue;  and 
several  other  pleas  and  demurrers  were  inserted  in  the  answer,  but 
have  been  since  abandoned.  They  further  claim  the  batture  under 
Jean  Gravier,  heir  of  Bertrand  Gravier,  from  whom  the  plaintiff 
alleges  that  the  land  before  which  it  has  arisen,  was  purchased  by 
J.  B.  Poeyfarrfe,  under  whom  he  claims. 

As  evidence  of  the  title  of  Bertrand  ^Gravier  having  passed  to  him, 
he  introduces  a  notarial  act,  executed  on  the  27th  of  February,  1789, 
by  Maria  J.  DelhondQ  and  B.  Gravier,  her  husband,  for  a  trapezium 
of  land,  and  another  notarial  act  of  the  30th  of  October,  of  the  same 
year,  by  which  Poeyfarr6  conveyed  sixty  feet  in  front,  with  one 
hundred  and  eighty  feet  in  depth,  of  the  trapezium  to  P.  Bailly,  who, 
in  the  year  1816,  it  is  admitted,  conveyed  his  right  thereto  to  the 
plaintiff. 

*  Derbiont,  J.,  did  not  join  in  this  opinion,  having  been  consulted  in  the  case,  while 
at  the  bar. 
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J3atlure  is,  according* to  Richelet  and  the  French  Academy,  a 
marine  term,  and  is  used  to  denote  a  botlom  of  sandy  stone  or  rock 
mixed  together^  and  rising  towards  the  surface  of  the  water:  its 
etymology  is  from  the  verb  battre,  to  beat:  because  a  batture  is 
beaten  by  the  water.  In  its  grammatical  sense,  as  a  technical  word, 
and  we  believe,  in  common  parlance,  it  is  then  an  elevation  of  the 
bed  of  a  river,  under  the  surface  of  the  water^  since  it  is  rising 
towards  it.  It  is  however,  sometimes  used  to  denote  the  same  ele- 
vation of  the  bank,  when  it  has  arisen  above  the  surface  of  the  water, 
or  is  as  high  as  the  land  on  the  outside  of  the  bank. 

While  this  case  was  before  the  parish  court,  the  defendants  endea- 
vored to  establish,  that  the  batture,  in  dispute  in  the  present  case, 
existed,  and  was  a  batture  of  the  latter  kind;  a  batture  above  the 
surface  of  the  water:  while  the  plaintiff  endeavored  to  establish  that 
there  was  no  batture  at  all,  or  that  if  there  was  one,  it  was  of  the 
former  kind,  viz:  a  batture  under  the  surface  of  the  water. 

For  this  purpose,  the  defendants  introduced  a  plan,  of  the  trape- 
zium acquired  by  Poeyfarre,  annexed  to  his  act  of  sale,  in  which  a 
batture  is  marked  before  the  trapezium,  and  the  word  batture  written 
thereon.  They  produced  a  plan  of  the  plantation  of  the  vendors  of 
Poeyfarrfe,  under  whom  the  defendants'  claim  iYte  batture,  made  on 
the  1st  of  April,  177S,  in  the  front  of  which  a  batture  is  marked, 
extending  along  the  whole  plantation,  of  a  considerable  width  in  the 
upper  part,  but  gradually  narrowing  towards  the  city,  in  which  the 
trapezium  is  marked,  so  that  it  has  there  one-fifth  only  of  width  in 
the  upper  part;  where  is  written,  targe  batture,  which  the  waters  of 
the  river  cover  in  its  utmost  height. 

The  plaintiff  offered  witnesses,  ancient  inhabitants  of  the  neighbor- 
hood, to  disprove  the  existence  and  height  of  the  batture  above  the 
surface  of  the  water. 

The  defendants'  counsel  resisted  the  introduction  of  this  testimony, 
which  was  however  received,  and  a  bill  of  exceptions  was  taken  to 
the  opinion  of  the  parish  court  in  receiving  it. 

The  plaintiff's  counsel  contends  that  the  representation  of  a  batture 
before  the  trapezium,  on  the  plan  referred  to,  is  no  conclusive  evi- 
dence of  its  existence — ^that  the  plan  is  evidence  of  the  operations  of 
the  surveyor,  but  the  batture  was  not  the  object  of  these — that  it  is 
usual  with  surveyors,  in  order  to  relieve  the  nakedness  of  their  plans, 
to  add  neighboring  objects,  introduced  according  to  their  fancy:  but 
that  it  never  was  attempted  to  convert  the  exhibition  of  such  objects, 
real  or  imaginary,  into  authentic  evidence  of  tliei^  indisputable  exis- 
tence: and  our  attention  has  been  drawn  to  groves,  canals  and  a  sta- 
tue drawn  on  these  plans,  which  it  is  evident  never  existed  but  on  the 
paper. 

The  plaintiff  alleged  in  his  petition,  that  at  the  time  of  the  sale  to 
Poeyfarr6,  there  existed  no  batture  before  the  trapezium,  or  that  if 
one  existed,  it  was  a  batture  under  water:  and  the  defendants  having 
put  him  on  the  proof  of  all  his  allegations,  the  onus  probandi  lay  on 
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him  as  to  the  height  of  it  at  least;  and  perhaps  as  negative  propo- 
sitions are  not  susceptible  of  proof;  the  defendants  were  bound  to 
prove  that  there  was  a  batture.  Admitting  what  is  useless  now  to 
determine)  that  the  plan  is  conclusive  evidence,  of  the  existence  of  a 
batture,  it  is  no  evidence  of  its  being  a  batture  above  water.  If  neither 
of  the  parties  had  produced  any  other  evidence  than  this  plan,  refer- 
red to  in,  and  which  the  defendants'  counsel  insists  ought  to  be  con- 
sidered as  a  part  of,  the  act  of  sale,  as  the  plan  left  it  doubtful  whether 
the  batture  was  one  above  or  under  the  surface  of  the  water,  the  legal 
conclusion  must  have  been  that  it  was  a  batture  under:  because  in 
the  contract  of  sale,  the  rule  is  to  interpret  the  words  of  the  act 
against  the  vendor,  in  whose  power  and  whose  duty  it  was  to  use 
such  words  as  would  leave  no  room  for  a  doubt:  obscuritas  pacti 
potius  nocet  venditorij  quia  potuit  re  integra  apertitis  dicere,ffi 
18,  1,  21.  Pothier,  Pandects,  1, 2,  14,  no.  70.  This  distinction  was 
not  attended  to  in  the  case  of  Duncan  v.  Cevallo's  Executors,  4 
Martin,  575. 

But  the  defendants  having  introduced  in  evidence,  a  plan  which 
Poeyfafrfe's  vendor  is  said  to  have  caused  to  be  made,  nine  months 
before  the  sale  (without  any  proof  of  its  genuineness  or  of  its  having 
been  exhibited  or  known  to  the  vendee)  in  order  to  show  that  the 
batture  was  above  the  surface  of  the  water,  parol  evidence,  under 
oath,  was  certainly  better  evidence,  and  was  admissible  to  rebut  that 
which  resulted  from  a  paper  the  correctness  or  verity  of  which  was 
not  proved.  Indeed  it  was  in  every  case  admissible,  on  the  part  of 
the  plaintiflf  to  show  that  the  batture  was  under  the  surface  of  the 
water;  and  the  defendants'  counsel  admits  that  he  did  not  oppose  its 
introduction  to  that  effect. 

We  conclude,  that  the  parish  court  did  not  err  in  receiving  the  tes- 
timony therefore;  and  it  properly  makes  a  part  of  the  evidence,  on 
which  the  case  is  to  be  heard  in  this  court. 

Another  bill  of  exceptions  remains  to  be  disposed  of. 

'rtfe  words /rente  atrio,  in  the  act  of  sale  to  Poeyfarr6,  being  con- 
tended by  the  plaintiff's  counsel,  to  be  in  the  general  understanding 
of  the  country,  not  only  testified  in  common  parlance,  but  universally 
in  plots  of  survey  and  acts  of  sale,  equivalent  to  the  most  explicit 
terms  of  boundary  upon  the  river,  and  the  defendants'  counsel  de- 
nying that  they  were,  surveyors  were  offered  to  be  examined,  which 
was  opposed  on  the  part  of  the  defendants;  whereupon  the  parish 
court  overruled  the  objection,  and  a  bill  of  exceptions  was  taken. 

As  the  words  of  a  contract,  like  those  of  a  law,  are  to  be  under- 
stood generally,  in  their  most  usual  and  known  signification,  and 
terms  of  art  or  technical  terms  and  phrases  according  to  their  receiv- 
ed meaning  and  acceptation,  with  the  learned  in  each  art,  trade  or 
science.  Civil  Code,  4  art.  14  and  15,  the  parish  court  appears  to  us  to 
have  correctly  overruled  the  objection.  The  same  kind  of  evidence 
was  admitted,  to  the  same  purpose,  in  the  Superior  Court  of  the  late 
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Territory  of  Orleans,  in  Gravier  v.  Mayor  and  Aldermen  &c.  (See  the 
report  of  that  case,  17.) 

From  testimony  thus  received,  it  appears,  that  Bruneau  deposed, 
that  he  arrived  here  two  years  before  the  Spaniards,  and  is  now  75 
or  76  years  of  age;  that  there  were  about  fifteen  feet  of  water  before 
Bailly's  lot,  next  to  the  levee,  when  Bailly  went  to  live  there,  and 
being  asked,  from  what  circumstance  he  was  able  to  speak  so  posi- 
tively, answered,  from  that  of  a  raft  of  wood  which  he  brought  there, 
drawing  ten  feet  of  water — that  P.  Bailly  then  kept  the  levee  in 
repair,  and  Gravier  did  not  interfere  therein. 

Caizergues,  who  has  been  an  alcade  under  the  Spanish  govern- 
ment, deposed,  that  the  batture  began  to  form  itself,  before  the  lot  of 
the  present  plaintiflf,  about  thirty  years  ago,  1788,  a  year  before  the 
sale  to  Poeyfarre. 

On  the  second  point,  Mansuy  Pelletier,  a  surveyor,  deposed  that 
in  original  grants,  concessions,  or  deeds  of  lands,  bordering  on  the 
Mississippi,  the  expression /ace  aujletive  is  employed  to  express  the 
boundary  on  the  river. 

Tannesse,  another  surveyor,  deposed,  that  in  original  grants  or 
sales  of  lands,  bordering  on  the  Mississippi,  the  words /ace  att  Jleuve 
are  a  well  known  and  appropriate  expression,  employed  to  denote 
the  boundary  thereof  upon  the  river. 

In  some  titles  he  has  seen  the  words  faccy  front  only  employed 
for  the  same  purpose. 

Pilie,  another  surveyor,  deposed  also,  that  the  words  face  au 
JleuvBy  ox  face  only,  are  descriptive  of  an  estate  on  the  river. 

In  the  deed  to  Poeyfarrfe,  the  premises  sold  are  thus  described — 
"  A  piece  of  land  forming  a  trapezium,  situated  out  of  the  Chapi- 
toulas  gate,  consisting  of  415  feet  of  land,  frente  al  rio^  front  to  the 
river,  186  feet  in  depth  on  the  side  of  the  city,  411  feet  8  inches  on 
the  side  of  the  vendor's  garden,  and  on  the  back  229  feet  8  inches. 
The  whole  forms  2386  toises  4  feet  and  6  inches  of  land  in  super- 
ficies, as  appears  by  the  plan  of  Don  Carlos  Trudeau,  public-  sur- 
veyor, of  the  9th  instant,  which  the  parties  have  signed,  and  which 
remains  in  the  power  of  the  vendee." 

In  the  deed  from  Poeyfarrfe  to  Bailly,  the  land  sold  is  thus  described 
— ^^  a  lot  of  mine  situated  out  of  this  city,  consisting  of  60  feet  of 
front  and  180  in  depth,  in  conformity  with  the  plan  of  Don  Carlos 
Trudeau,  public  surveyor  of  the  city,  bounded  on  one  side  by  a  lot 
of  the  vendor,  and  on  the  other  by  one  of  B.  Gravier,  which  lot  be- 
longs to  me  for  having  purchased  it  with  a  greater  quantity  of  land 
from  B.  Gravier  and  Maria  J.  Delhonde,  his  wife." 

The  deed  to  the  plaintiff  from  Bailly  is  not  produced,  but  is  admit- 
ted to  convey  all  the  estate  of  the  vendpr. 

On  this  the  plaintiff  rests  his  case,  contending  that  he  has  shown 
himself  the  proprietor  of  a  riparious  estate;  that  an  alluvion  has  been 
formed  before  it,  of  which  he  is  consequently  the  owner. 
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The  defendants'  counsel  does  not  show  their  title  but  contends  the 
plaintiff  has  not  shown  any. 

It  is  said  that  the  expression yron/  fo  the  river ^  does  no  more  give 
a  right  to  go  to  it,  than /ro;i/  to  the  north  would  extend  the  land  to 
the  pole,  nor  the  expression,  133  feet  on  the  side  of  the  city,  would  ex- 
tend that  side  thereto. 

This  is  attempted  to  be  ilhistrated  by  supposing,  that  the  trapezium 
had  changed  its  position,  so  that  the  side  next  the  city  had  become 
the  front  and  that  the  boundary  orr  that  side  was  designated  by  the 
expression  front  to  the  city;  and  the  question  is  asked,  whether  it 
could  be  seriously  contended  that  this  would  carry  the  grantee  700 
feet  beyond  the  trapezium?  To  exemplify  this  more  thoroughly,  a 
plan  of  the  faub6urg  is  presented,  and  the  supposition  is  made,  that 
the  trapezium,  instead  of  being  on  the  side  most  distant  from  the 
river  of  the  first  street,  parallel  thereto,  was  on  the  same  side  of  the 
second,  without  any  street  being  laid  out  between  it  and  the  river; — 
and  the  question  is  asked,  whether  the  words  front  to  the  river 
would  carry  the  proprietor  to  it?  So  that  while,  by  the  words  of  the 
deed,  a  piece  of  land  (limited  by  certain  and  precise  lines,  which 
contain,  and  are  said  to  contain,  2486  toises  4  feet  and  6  inches 
square  measure)  was  intended  to  be  sold,  one  would  pass  which 
would  have  four  times  the  length  of  lateral  lines  that  had  been 
expressed,  and  consequently  four  times  the  number  of  square  toises 
which  the  deed  says  were  conveyed. 

There  is  nothing  of  magic  or  talismanic  in  the  words  front  to  the 
river;  but  whenever  they  occur  in  a  deed,  it  is  the  duty  of  those 
whose  province  it  is  to  pronounce  on  the  different  modes  in  which  the 
parties  construe  it,  to  take  those  words  in  their  known  signification. 
But  if,  in  this  way,  they  lead  to  none,  or  a  very  absurd  result,  to 
*  deviate  a  little  from  this  received  sense. — 1  Black,  Com,  60,  61. 

From  a  very  close  examination  of  the  books  of  the  land  office  of 
the  United  States,  which  have  been  submitted  to  us,  and  the  depo- 
sitions of  surveyors,  examined  in  this  case,  it  is  clear  that  in  French 
and  Spanish  conveyances,  both  public  and  private,  the  words  face 
au  fleuve^  face^  frente  at  rio^  f rente,  front  to  the  river,  or  front, 
exclusively  designate  estates  bounded  by  the  river — which  in  the 
country  are  otherwise  called  riparious,  bound  to  the  repair  of  the 
road,  its  ditches,  bridges  and  levees,  and  to  supply  ground  for  either 
or  the  whole  of  these,  when  that  which  they  cover  is  carried  away 
by  the  water.  We  are  therefore  bound  to  take  the  expression, 
frente  at  rio,  in  the  deed,  as  evidence  of  the  intention  of  one  of  the 
parties  to  convey,  and  of  the  other  to  acquire,  a  riparious  estate; 
unless,  by  taking  it  in  this  sense,  we  are  led  to  an  incongruous  or 
absurd  result.  * 

Such  was  the  opinion  of  the  Superior  Court  of  the  late  territory  of 
Orleans,  in  the  case  cited,  on  nearly  the  same  evidence. 

If,  instead  of  the  expression  front  to  t^e  rivers  that  of  front  to 
the  north  had  been  used,  the  absurdity  of  a  piece  of  land,  containing 
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nearly  2400  toises,  square  measure,  and  lying  in  latitude  29,  being 
deemed  to  extend  to  the  north  pole,  would  demand  a  deviation  from 
the  received  sense  of  these  words.  So  if  the  trapezium  had  been 
inverted,  and  the  expression yace  io  the  city  used,  and  it  appeared 
that  a  line,  which  is  described,  as  of  188  feet,  must  be  extended  300 
farther,  to  reach  the  city,  so  as  to  include  four  limes  the  quantity  of 
land,  called  for  in  the  deed,  susceptible  of  private  ownership,  we 
must  have  deviated  from  the  received  sense,  in  order  to  avoid  falling 
into  an  absurd  conclusion.  But  if  the  whole  extent  of  ground  thus 
takan  within  the  extended  lines  beyond  what  was  within  their  stated 
length,  was  public  property,  property  out  of  commerce,  it  would 
matter  but  little,  whether  the  expression  were  taken  in  one  sense  or 
the  other,  as  the  same  quantity  of  land  and  no  more  would  pass  in 
either  hypothesis,  or  if  the  whole  intermediate  space  had  been  a 
commons,  the  property  of  the  city,  the  words  must  have  been  under- 
stood front  on  the  commons  of  the  city.  The  construction  would  be 
the  same  in  the  other  hypothesis. 

We  conclude  that,'  on  the  inspection  of  the  deed,  it  appears  to  us 
the  words/ront  io  the  rivery  used  therein,  were  intended  to  denote 
a  riparious  estate  bordering  on  the  river. 

The  defendant's  counsel  next  presents  to  us  as  evidence  of  the 
intention  of  the  parties  to  give  to  the  land  conveyed,  another  boun- 
dary than  the  river,  the  existence  of  the  batture  between  the 
river  and  the  trapezium. 

The  existence  of  the  batture,  above  the  surface  of  the  water,  is 
disproved  by  the  uncontradicted  testimony  of  two  ancient  inhabitants 
of  an  unimpeached.  character. 

It  is  not  to  be  presumed  from  the  plan  referred  to  in  the  deed. 

On  this  point,  every  tittle  of  evidence  in  the  cause  is  eigaingt  the 
defendants. 

The  opinion  of  the  Superior  Court  of  the  late  Territory  of  Orleans, 
already  cited,  is  brought  under  our  eyes  by  the  defendants'  counsel, 
who  expects  to  prove  thereby,  that  the  batture  had  risen  above  the 
surface  of  the  water,  at  the  time  of  the  sale  to  Poeyfarr^.  We  are 
of  opinion  that  the  record  of  a  suit  is  only  evidence  of  the  facts, 
which  appear  thereby,  between  the  parties.  As  to  the  rest  of  the 
world,  it  is  res  inter  alios  acta;  it  proves  nothing.  It  would  lead  to 
the  most  dreadful  consequences,  if  one  could  establish  a  fact,  in  a 
suit  in  which  he  was  a  party  with  A,  in  order  to  give  the  record  in 
evidence  in  a  suit  between  himself  and  B.  This  cannot  be  admitted 
even  on  the  autjiority  of  Bishop  Covarruvias.  Yet  we  have  looked 
at  the  decision  of  the  court,  and  if  it  could  be  read  in  evidence,  it 
would  be  far  from  proving  the  fact  which  it  is  offered  to  establish, 
viz.,  that  the  batture  before  the  trapezium,  was  a  bartture  above  the 
surface  of  the  water,  at  the  time  of  the  sale  to  PoeyfarrL  For  the 
decision  of  the  Superior  Court  establishes  another  fact,  viz.,  that 
antecedent  to  the  tivrtt  ivhen  Bertrand  Gravier  ceased  to  be  the 
proprietor  of  the  land  adjacent  to  the  high  roadj  a  batture  or  allu- 
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vion  had  been  formed  adjoining  to  the  levee  in  front  of  the  faubourg 
upon  the  river;  that  it  was  of  a  sufficient  height  to  be  considered  as 
private  property.  Now  at  the  time  of  the  sale  to  Poeyfarr6,  it  does 
not  appear  that  his  vendors  had  yet  parted  with  an  inch  of  land 
adjacent  to  the  road. 

We  conclude,  that  the  existence  of  a  batture  above  the  surface  of 
the  water,  is  not  proved,  and  rather  disproved  by  the  plan  annexed 
to  Poeyfarrfe's  act  of  sale — ^that  the  plan,  made  by  Lavau  Trudeau 
for  the  vendors,  nine  months  before  the  date  of  that  act,  is  of  no  legal 
evidence  in  this  cause,  and  that  if  it  was,  it  does  not  prove  the  height 
of  the  batture  above  the  surface  of  the  water;  that  the  decision  of 
the  Superior  Court  cited,  is  not  legal  evidence  against  the  plaintiff 
who  was  not  a  party  thereto;  and  that  if  it  was,  it  proves  nothing  as 
to  the  height  of  the  batture  at  the  date  of  the  sale.  Finally  that  the 
uncontradicted  testimony  of  two  witnesses  proves  that  the  premises 
in  dispute  did  not  exist,  as  a  batture  above  the  water  when  Poeyfarr^ 
acquired  the  trapezium  of  land  before  which  it  stands,  and  therefore, 
that  no  proof  results  (as  is  contended  by  the  defendants'  counsel) 
from  the  batture,  of  an  intention  in  the  parties  to  give  to  the  land 
sold,  another  boundary  than  the  river. 

One  is  presented  to  us  in  the  existence  of  the  levee  between  the 
trapezium  and  the  river. 

B.  Gravier,  under  whom  both  parties  claim  the  batture,  in  his  plan 
of  the  faubourg,  introduced  as  evidence  in  this  csise,  calls  the  levee 
a  dike  or  mound  containing  the  waters  of  the  river  in  its  utmost 
heip;hty  a  real,  though  not  a  natural  bank. 

The  bank  of  a  river  is  defined  to  be  that  which  contains  the  river 
in  its  utmost  height;  ripa  autem  definilur  id  quodflumen  con^ 
tinetjff.  43, 12,  1,6. — Ripa  put atur  esse  qvse  plenissimum  flumen 
continety  /.  pen.  cod.  tit.  1.  The  bank  is  part  of  the  river.  Tribus 
constant  flumina  J  aqua  J  utveo  et  ripU.ff,  43, 12,  1,  §  1  no,  8. 

The  bank  is  that  space  which  the  water  covers  when  the  river  is 
highest  in  any  season  of  the  year.  -La  ribera  se  entiende  todo 
quanta  cubre  el  agua  del  rio  quando  mas  crece  in  qua/quiero 
tiempo  del  ano.     3  Cur.  Phil.  ill.  cap.  1.  sec.  2,  Ribera j  no.  112. 

The  levee,  then,  as  well  as  the  batture,  under  the  surface  of  the 
water,  is  a  part  of  the  bank,  and  the  bank  is  a  part  of  the  river, 
which  consists  of  three  things,  the  water,  the  bed  and  the  bank.  If 
these  two  objects,  the  levee  and  the  batture,  form  a  part  of  the  river, 
they  do  not  exist  beyond  the  river,  and  consequently,  not  between 
the  river  and  the  trapezium. 

We  cannot,  theretore,  give  our  assent  to  the  proposition  of  the 
defendants'  counsel,  that  tl^  existence  of  the  levee  between  the  tra- 
pezium and  the  river,  is  a  proof  of  tlie  intention  of  th^  parties,  that 
the  land  sold  should  have  another  boundary  than  the  river;  because 
we  are  of  opinion  that  the  levee  did  not  so  exist. 

The  intervention  of  the  public  road,  the  counsel  for  the  defendants 
coLtends,  is  a  proof  of  such  an  intention. 
Vol.  L— 40 
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If  the  trapezium  had  been  immediately  on  the  river,  and  no  road 
had  intervened,  the  qualified  property  which  riparious  owners  have 
in  the  banks,  before  their  fields,  would  have  passed  to  Poeyfarre,  as 
an  accessary  of  the  trapezium;  because,  in  the  sale  of  the  field,  the 
sale  of  the  bank  is  understood  as  a  part  t)r  accessary  of  the  field. 
En  la  venta  del  fundo  se  entiende  vendida  la  ribera  como  parte  de  el; 
si  se  vende  el  fundo  que  esta  immedtato  a  la  ribera,  tambien  se 
encluye  como  append  ice  del  mismo  fundo.  3  Cur.  Ph.  ill.  loco 
cUatOj  no.  113. 

The  banks  of  the  river  are  not  sold,  but  rather  pass  as  an  acces- 
sary of  the  land  sold.  Ripm  non  vendnnlur^  sed  tnagis  acceduni 
tei  venditsSy  Caepola  de  serv.  rust.  The  property  of  the  banks 
belongs  to  those  to  whose  fields  they  are  contiguous.  Proprieias 
earutn  {riparum)  est  quorum  praediis  hssreni.  ff,  1, 8, 5,  Code  Civi/, 
96,  arl.  8.  They  must  be  the  property  of  the  riparious  owners, 
without  being  included  or  mentioned  in  their  grants,  for  if  they  were 
only  when  included  there  would  be  no  use  for  the  provision  in  the 
law;  it  would  be  idle. 

If,  therefore,  when  the  sovereign  grants  land,  contiguous  to  the 
river,  without  mentioning  the  bank,  this  passes,  it  must  do  so  sis  an 
accessory.  If  the  bank  pass  as  an  accessory  in  the  grant  of  the  sove- 
reign, it  must  also  in  the  deeds  of  private  persons. 

The  bank  passes  with  the  field,  even  when  there  is  an  intervening 
public  road.  Ripa  cedit  fundo,  I.  riparum  ff.  rer.  divis.  Inst.  eod.  tit. 
ub.  gloss,  dicit  verum  si  via  est  media.  Ripse  respectu  proprietatis 
sunt  illorum  quorimi  praediis  haerent,  sed  quid  si  via  esset  iu  medio,  in- 
terflumen  et  agrum  vel  domum?  Responde  idem  ut  ripsB  sunt  eorum. 
Cmpola^  TVact.  \\.  de  serv.  rust.  cap.  26,  in  ripa. 

If  there  be  a  public  road  between  a  field  and  the  river,  still  that 
which  is  made  by  alluvion  accrues  to  the  field.  Si  meum  inter  agrum 
et  fluvium  interjaceat  publica  via,  tamen  meum  fieri  quod  alluvio 
adjicit.     Grot,  dejur.  bell,  et  pa.  2,8, 17.     Gronovii  nota,  68. 

But  the  defendants'  counsel  urges,  that  this  must  be  understood  of 
a  private  road— one  of  which  the  soil  belongs  to  the  owner  of  the 
field,  and  is  burthened  with  a  right  of  way,  and  he  refers  us  to  the 
law,  Attius.^.  11, 1,  3S,  and  to  Grotius,  who  holds  that  there  is  no 
principle  of  natural  law  which  justifies  the  position  that  the  owners 
of  estates,  separated  by  a  public  road  from  the  river,  have  a  right  to 
alluvion,  and  admits  that  the  field  has  the  alluvion,  if  it  be  a  private 
one,  which  owes  a  road,  qui  viam  debeat.  Grotius  dej.  b.  et  p.  2, 
8,  17,  so  that  the  soil  of  the  road  be  the  property  of  the  riparious 
owner. 

The  expression  used  by  the  writers  nrhom  Grotius  condemns,  is 
via  publica^  a  public  road. 

A  public  road  is  that  of  which  even  the  soil  is  public;  it  is  not  in  a 
public  road  as  in  a  private  one,  the  soil  of  which  does  not  belong  to 
the  public,  while  we  have  only  the  right  of  walking  and  driving  over 
it;  the  soil  of  a  public  road  is  public. — Viam  publicam  earn  ducimus 
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cujus  etiam  solum  publicum  e^t,  non  sicuti  in  privata  via  ita  esse  in 
publica  accipimus:  vi®  privataB  solum  alienum  est.  Jus  tantum 
euudi  et  agendi  nobis  competit:  vise  autem  publicse,  solum  publicum 
est  ff.  43,  8,  2y  ^  SI. 

Gronovius,  a  learned  dommentator  of  Grotius,  construes  this  debt 
of  a  road,  of  which  his  author  speaks,  to  be  an  obligation  to  repair 
the  road  and  protect  it  by  embankments.  Nisi  domino  agri  istius 
vise  muniendae  et  reficiendae  munus  incumbat  Grot.  J.  b.  et  p.  Gro- 
novii  notOy  67. 

Here  the  burthen  of  repairing  the  road  and  protecting  it  by  a  levee 
is  a  charge  upon  the  trapezium. 

We  conclude,  that  in  the  present  case  the  intervention  of  the  public 
road,  between  the  trapezium  and  the  river,  cannot  be  considered  as  a 
proof  of  the  intention  of  the  parties  to  give  the  land  conveyed  another 
boimdary  than  the  river. 

Our  attention  is  next  drawn  to  the  lateral  lines  of  the  plan  referred 
to  in  the  deed,  and  we  are  desired  to  notice  that  they  stop  at  the  road, 
and  are  not  continued  through  the  road,  levee  and  batture,  as  is  said 
to  be  ordinarily  done,  when  the  land  conveyed  extends  to  the  river. 
We  are  of  opinion  that  the  lines  of  a  plan,  especially  one  made  to 
ascertain  the  quantity  of  land  sold,  ought  only  to  include  the  ground 
which  is  measured,  and  not  the  public  road,  nor  the  levee,  bank,  or 
batture  under  the  surface  of  the  water,  which  pass  as  an  accessory  to 
a  riparious  field:  this  need  not  be  surveyed.  Littora  et  via  publica 
non  mensurantur  cum  re  vendita.     Cmpola  de  strv,  rua,  loco  citato. 

If  the  parties  to  the  deed  to  Poeyfarr6  meant  that  a  riparious  estate 
should  pass,  their  intention  might  be  carried  into  effect  by  conveying 
as  far  as  the  river  by  express  words,  or  by  conveying  every  thing  sus- 
ceptible of  absolute  private  ownership  between  the  line  of  the  trapezium 
most  distant  from  its  front  and  parallel  to  the  river,  till  the  bank.  In 
the  present  case  both  methods  appear  to  have  been  adopted.  The 
land  is  sold,  front  to  the  ri^er;  an  expression,  which  in  the  general 
understanding  of  the  country,  is  equivalent  to  the  most  explicit  terms 
of  a  boundary  on  the  river;  and  it  does  not  appear  that  the  vendors, 
who  by  the  pleadings  are  admitted  by  both  parties  (since  they  both 
claim  under  them)  to  have  been  riparious  owners,  have  retained  any 
part  of  the  ground  between  the  trapezium  and  the  river. 

Another  circumstance  is  relied  on  by  the  counsel  for  the  defendants 
as  a  proof  of  the  intention  of  the  parties  to  give  to  the  land  conveyed 
another  boundary  than  the  river,  viz:  that  the  vendor,  prior  to  the 
sale,  caused  a  plan  to  be  made  for  the  division  of  his  land  into  town 
lots,  of  which  the  trapezium  in  question  formed  one,  and  is  particu- 
larly referred  to  in  the  margin  of  the  plan,  as  being  to  be  sold,  as  it 
then  stood,  with  its  fence. 

Of  this  fact  there  is  no  legal  evidence;  such  a  plan  was  indeed 

produced,  with  a  date  anterior  to  Poeyfarre's  deed,  and  from  no  cir- 

'  cumstauce  can  it  be  inferred,  that  the  vendee  ever  had  the  least  know- 
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ledge  of  this  plan,  nor  the  least  intimation  of  the  intention  of  the 
vendors,  of  which  it  is  said  to  be  evidence. 

Admitting  it,  however,  to  prove  such  an  intention  in  the  vendors, 
would  such  a  latent  intention  suffice  to  infer  the  necessary  con- 
currence of  the  vendee?  Had  the  sale  been  that  of  a  lot,  according 
to  a  known  plan,  would  not  some  part  of  the  deed  have  referred  to 
it?  The  shape  of  the  trapezium,  awkward  and  incongruous  in  the 
plan  of  a  town,  repels  the  idea  that  it  was  shaped  wiih  the  view  of 
its  being  a  town  lot.  It  was  apparently  a  field  of  an  irregular  and 
accidental  shape,  of  several  arpents  of  superficies. 

Conceding,  however,  every  thing  that  seems  to  be  asked,  let  us 
inquire  whether,  even  if  the  trapezium  had  been  sold  as  a  lot  of  an 
intended  faubourg  or  town,  the  same  consequences  would  not  have 
followed. 

Under  the  Spanish  government,  no  town  or  city  seems  to  have  been 
erected  by  legal  authority;  that  of  New  Orleans  was  the  only  one 
that  existed.  It  is  true  that  in  it  the  owners  of  the  lots,  nearest  to 
the  river,  have  no  part  of  the  bank  as  accessory  thereto.  These  lots 
are  not  charged  with  any  of  the  burthens  attending  rural  riparious 
estates:  the  levee,  road  or  street  was  made  and  kept  in  repair  at  the 
joint  expense  of  the  owner  of  every  lot  in  the  city.  The  farthest 
from  the  water  contributing  as  much  thereto  as  the  nearest;  no  ripa- 
rious duties  are  imposed  on  a  lot  in  New  Orleans,  either  by  the  law 
or  any  clause  in  its  grant.  Not  so,  with  regard  to  rural  estates;  the 
law  and  a  clause  in  the  original  grant  burthen  those  contiguous  to 
the  river,  with  the  confection  and  the  repair  of  a  road,  its  ditches  and 
bridges,  and  the  levee.  If  any  part  of  the  soil  which  is  covered  by 
these,  be  carried  away  by  the  stream,  the  riparious  estate  must  yield 
a  quantity  of  land  equal  thereto.  The  bank  of  the  river  is  to  them 
alternately  an  onerous  and  a  beneficial  accessory.  Riparum  incom- 
moda  pertinent  ad  vicinos:  si  modo  ripae  latiores  fiunt,  ergo  secundum 
naturam  est  ut  commoda  et  incommoda  sequantur  eos.  Caspola, 
Tracts  2,  c.  2%^  no.  10. 

On  the  morning  of  the  day  on  which  Bertrand  Gravier  sent  for  a 
surveyor,  to  make  a  plan  of  his  plantation  into  lots  and  streets,  the 
land  covered  by  it  was  rural  property,  burthened  with  riparious  duties 
in  his  hands,  and  when  the  plan  was  finished,  by  the  division  into 
lots  and  streets,  no  alteration  was  wrought  in  these  burthens.  When 
nine  months  after,  Poeyfarr6  purchased  the  trapezium,  he  purchased 
a  rural  estate,  burthened  with  riparious  duties;  having  the  portion  of 
the  bank  of  the  river  before  it  as  an  accessory.  The  sale  discharged 
the  vendor  from,  and  imposed  on  the  vendee',  the  duties  of  repairing 
the  road  and  levee  along  the  land  conveyed.  If  any  part  of  this  por- 
tion of  the  road  had  been  found  out  of  repair,  the  syndic  of  the  dis- 
trict would  have  compelled  the  vendee  to  repair  it,  without  the  least 
inquiry  into  the  circumstance,  whether  his  deed  bounded  him  on  the 
road  or  on  the  river;  if  he  was  really  owner  of  the  land  and  separated* 
from  the  river  by  the  road  only.    The  banks  of  the  river,  opposite  to 
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the  trapezium,  passing  to  the  vendee  cum  onere^  must  have  passed 
cum  commodo;  for  it  is  according  to  natural  law,  that  the  advan- 
tages of  every  thing  should  belong  to  him  who  bears  its  burthen. 
Secundum  naturam  est  commoda  cujusque  eum  sequi  quem  sequuntur 
incommoda.  ff,  50,  17,  1. 

Had  every  lot  in  the  faubourg  been  sold,  the  liability  of  the  land, 
which  they  covered,  would  have  continued  the  same.  Whether  the 
riparious  burthens  be  considered  as  imposed  by  a  clause  in  the  grant 
of  the  land,  or  by  law,  the  proprietor  could  not  get  rid  of  them,  in 
the  first  case,  without  the  approbation  of  the  grantor;  in  the  second 
without  an  act  of  the  legislator. 

It  is  true  the  vendor  had  retained  the  land  behind  the  trapezium 
and  might,  in  the  event  of  the  road  and  trapezium  being  carried  away 
by  the  water,  become  liable  to  suffer  as  riparious  b wner: — but,  as  ap- 
pears by  the  law  Attius,  when  the  field  of  Titiusand  the  road  which  sepa- 
rated Attius's  field  from  the  river,  were  carried  away,  Attius  became 
entitled  to  any  increase  or  loss  that  would  then  attend  the  contiguity  of 
the  river.  But,  as  long  as  the  trapezium  stood,  it  would  be  the  only 
estate  susceptible  of  being  diminished  or  increased  as  tlie  riparious 
estate. — Neither  could  Poeyfarrfe  have  compelled  his  vendor  to  indem- 
nify him  for,  or  to  contribute  to,  the  labors  or  expense  of  keeping  up 
the  levee  or  repairing  the  road.  Indeed  the  vendors  were  under  no 
moral  obligation  to  share  in  the  labor  or  expense — neither  was  there 
any  in  the  vendee  to  share  with  them  any  increase  of  land,  which  the 
situation  of  his  property  might  procure. 

The  calculation  of  the  contents  of  the  trapezium  does  not  offer  any 
proof  of  an  intention  in  the  parties  to  Poeyfarr6's  deed,  to  give  to  the 
land  conveyed  any  other  boundary  than  the  river. 

Almost  every  tract  of  land  on  the  Mississippi  is  granted  by  a  de- 
scription of  its  contents;  so  many  acres  in  front  on  so  many  in  depth, 
a  tract  described  by  ten  arpents  in  front  and  forty  in  depth,  is  a  tract 
of  four  hundred  arpents,  square  measure,  if  its  lines  be  parallel  and 
rectangular;  if  they  be  not  so,  the  bearings  give  a  clue  by  which  the 
contents  are  to  be  ascertained,  and,  in  law,  id  cerium  est  quod  cerium 
reddipoiesi. 

The  reference  in  the  deed  to  the  plan,  does  not  afford  any  proof  of 
an  intention  in  the  parties  to  the  deed  to  give  another  boundary  than 
the  river.  For  the  plan  itself,  if  it  be  referred  to,  does  not  contradict 
the  deed:  were  both  the  words  <<  front  to  the  river''  and  *<  front  to  the 
road"  omitted,  yet  the  deed  and  plan  would  present  to  the  mind  the 
idea  of  a  riparious  estate.  For,  whether  the  boundary  be  the  river 
or  the  road,  the  quantity  of  land  conveyed  is  precisely  the  sabie,  lies 
precisely  in  the  same  manner,  is  precisely  alike  bound  to  sustain  the 
riparious  burthens,  and  in  either  case  the  whole  estate  of  the  vendors 
as  riparious  owners,  passes  with  regard  to  the  trapezium. 

Further,  the  deed  does  not  refer  to  the  plan  for  any  thing  else  ex- 
cept the  quantity  of  land  sold.  It  begins  by  describing  the  premises; 
this  being  done,  a  second  phrase  begins,  <<  The  whole  foraas,  &c.  as 

40* 
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is  shown'' — The  phrase  is  perfectly  grammatical  and  complete  with- 
out implying  a  reference  to  the  plan  for  any  thing  else  besides  the 
contents  of  the  trapezium.  ' 

Taking  both  the  plan  and  deed  together,  the  expressions  '^front  to 
the  river"  in  the  deed,  and  ^'front  to  the  road"  in  the  plan,  are  not  at 
all  contradictory,  and  if  they  were  and  left  any  doubt,  it  would  be 
our  duty  in  construing  it,  to  adopt  the  construction  most  favorable  to 
the  vendee. 

Upon  the  whole,  the  result  of  our  examination  of  the  deed  and 
plan,  with  the  objections  stated  by  the  defendant's  counsel,  is  a  con- 
viction that  Gravier  and  wife  did  not  retain  any  property  between 
the  trapezium  and  the  water,  and  so  the  bank  of  the  river  opposite 
to  the  trapezium  passed  to  Poeyfarre  as  an  appendage  or  accessory 
to  it 

But  the  defendants  allege  that  although  Poeyfarr6  may  have 
acquired  a  riparious  estate,  he  did  not  convey  such  a  one  to  Bailly. 

Poeyfarr6  here  conveys  a  lot  ^'  situated  out  of  this  city,  composed 
of  sixty  feet  in  front  and  one  hundred  and  eighty-eight  in  depth,  con- 
formably to  the  figurative  plan  of  Don  Carlos  Laveau  Trudean, 
public  surveyor  of  this  city,  bounded  on  one  side  by  a  lot  of  the 
vendor,  on  the  other  by  one  of  Bertrand  Gravier,  which  belongs  to 
me,  for  having  purchased  it  with  a  larger  one  from  Don  B.  Gravier 
and  wife,"  &c.,  referring  to  his  own  deed. 

Now  the  surveyors  inform  us,  that  in  conveyances  of  land  on  the 
Mississippi,  the  word  front  is  used  indifferently  with  the  words  front 
to  the  river,  and  we  have  seen  that  the  latter  are  equivalent  to  the 
most  explicit  terms  of  boundary  on  the  river.  The  lot  is  described 
as  making  part  of  a  larger,  bought  by  the  vendor  from  B.  Gravier 
and  wife,  which  by  the  date  appears  to  be  the  trapezium. 

The  impression  on  our  minds  is  irresistible,  that  Poeyfarr6  sold  to 
Bailly,  as  he  had  himself  purchased  from  Gravier,  a  riparious  estate; 
one  bounded  by  the  river,  or  separated  only  by  the  public  road. 

Lastly,  the  defendants'  counsel  contends  that  neither  Poeyfarr6 
nor  Bailly  did  acquire  an  estate  with  the  right  of  alluvion,  but  an 
ager  limitatus. 

As  both  parties,  according  to  the  pleadings,  claim  the  batture  under 
Bertrand  Gravier,  either  must  be  precluded  from  denying  that  the 
plantation  of  which  the  trapezium  made  a  part,  before  the  sale  to 
Poeyfarr^,  was  a  riparious  estate,  entitled  to  the  benefit  of  any  allu- 
vion that  might  be  formed  before  it 

Poeyfarr6  bought  the  trapezimn,  with  all  its  rights  expressly,  con 
todos  sus  derechos.  If  the  right  of  alluvion  was  one  of  these,  why 
did  it  not  pass?  We  are  answered:  because  the  trapezium  was  a 
limited  field,  ager  limitatus. 

The  defendants'  counsel  contends  that  the  law  of  alluvion  is  not 
founded  on  principles  of  compensation  and  to  be  supported  on  the 
maxim  qui  sentit  et  onus  debet  sentire  ei  commoduniy  but  that  the 
riparious  owner  is  entitled  to  the  profit,  because  from  the  nature  of 
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the  increase,  it  is  impossible  for  any  one  else  to  claim  it.  He  illus- 
trates his  position  by  the  doctrine  of  awlsionSy  when  a  distinguish- 
able piece  of  ground  is  at  once  taken  from  a  field  and  added  to 
another.  Grotius  is  the  only  authority,  in  support  of  the  position  of 
the  defendants'  counsel  in  this  respect  His  commentatoi*s  do  not 
adopt  his  opinion.  But  the  current  of  authorities  in  ancient  and 
modern  times  supports  the  position  of  the  plaintiff's  counsel.  When 
the  land  removed  from  a  field  to  another  is  discernible,  the  principles 
that  no  one  ought  to  enrich  himself  at  the  expense  of  another,  nemi- 
nem  oportet  alterius  damfio  locupletarij  or  that  he  who  seeks  to 
avoid  a  loss  certai  de  darnno  vilandoy  is  to  be  favored  before  him, 
who  seeks  to  make  a  profit,  qui  certai  de  iucro  captando,  are  clearly 
applicable;  and  justice  requires  that  the  sufferer  should  recover  his 
property,  before  the  law  should  give  it  to  another.  But  when  the 
loser  cannot  possibly  be  ascertained,  every  principle  of  natural  law 
demands,  that  he,  who  is  exposed  to  the  loss,  should  reap  the  casual 
advantage,  before  the  fisc,  who  ought  not  to  be  enriched  by  the 
misfortune  of  individuals,  or  before  the  first  occupant,  in  order  to 
avoid  as  much  as  possible  that  contention  and  strife  which  would 
result,  if  the  law  did  not  assign  an  owner  to  every  thing  susceptible 
of  ownership. 

Alluvion  is  a  mode  of  acquiring  property  by  natural  law,  jure 
gentium^  by  those  principles  or  maxims  which  regulated  the  conduct 
of  men,  before  the  formation  of  civil  society.  Quod  per  alluvionem 
agro  nostra  adjicitur^jure gentium  nobis  acquiritur.     Inst. 

The  Roman  jurists,  as  Grotius  informs  us,  proved  this  to  be  a 
natural  right,  from  the  maxim  it  is  just  that  the  advantages  of  any 
thing  should  belong  to  him  who  supports  its  disadvantages.  Eum 
sequantur  commoda,  fyc.  L  20,^.  2.  de  reg.jur.  Grotius  dej.  b.  et 
p.  2,  8,  16. 

This  opinion  of  the  Roman  jurists  seems  to  prevail  in  France. 
^^  Equity,  says  Brillon,  requires  that  he  who  suffers  the  incommo- 
dity,  should  reap  the  advantages.  As  nothing  is  more  prejudicial 
than  the  vicinity  of  a  river,  which  inundates,  submerges,  and  dete- 
riorates the  neighboring  fields,  nothing  is  more  just  than  that  the 
proprietor,  to  whom  the  stream  has  often  borne  prejudice,  should 
conserve,  in  exclusion  to  all  others,  when  it  becomes  beneficent,  a 
gift,  less  a  gain  than  a  reparation,  less  a  present  than  an  exchange." 
4.  Nouv.  diction,  de  Brillony  278. 

The  right  of  increase  by  alluvion  is  grounded  on  the  maxim  of 
law  which  bestows  the  profit  and  advantages  of  a  thing  upon  him 
who  is  exposed  to  suffer  its  damages  and  losses.  Dictionnaire  de 
Jurisp.  Encyclop,  vo.  alluvion. 

Inasmuch  as  the  adjoining  fields  frequently  suffer  great  damages 
from  rivers,  by  floods,  because  the  increments  we  speak  of,  advancing 
by  slow  degrees,  seem  to  be  of  little  consequence  to  public  revenue, 
many  governments  have  thought  it  a  reasonable  favor  and  bounty 
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to  grant  these  improvements  to  the  persons  on  whose  lands  they 
happen  to  fall.     Puff*  iaw  o/naL  and  nat  4,  By  18. 

in  Italy y  alluvion  is  supposed  to  have  been  granted  to  the  ripa- 
rious  owners  for  the  same  reason.  The  inconveniences  of  rivers  are 
borne  by  riparious  owners:  if  their  banks  are  increased,  it  is  just, 
according  to  natural  law,  that  they  should  have  both  the  advantage 
and  disadvantage.  Riparum  incommoda  pertinent  ad  vicinos,  H 
modo  ripm  latiores  fiunt^ergo  secundum  naturatn  est  ut  catntnada 
et  incommoda  sequantur  eosdem.  CsBpola^  2  Tract,  deserv.  rust.c. 
26)  de  ripa^  11,  10. 

So,  likewise  in  England.  As  to  land  gained  from  the  sea  by 
alluvion,  by  the  washing  up  of  sand  and' earth,  so  as  in  time  to  make 
terra  firma  or  by  dereliction,  as  when  the  sea  shrinks  back  below 
the  usual  water  mark;  in  these  cases  the  law  is  held  to  be  that,  if 
this  be  by  little  and  Uttle,  it  shall  go  to  the  owner  of  the  land 
adjoining:  for  de  minimis  non  curat  lex:  and,  besides  these  owners 
being  often  losers  by  its  breaking  up  and  at  charges  to  keep  it  up, 
this  possible  gain  is  therefore  a  reciprocal  consideration  for  such  pos- 
sible charge  and  loss.     2  Black.  Com.  262. 

In  Spain,  a  positive  law  has  been  passed  on  the  subject  <^  Rivers 
swell  sometimes,  so  that  they  take  away  and  diminish  from  the  inhe- 
ritances that  are  situated  on  their  banks  and  they  give  to  and  increase 
others  which  are  situated  on  the  opposite  side.  Therefore,  we  say 
that  whatever  is  carried  off,  by  little  and  little,  so  that  the  quantity 
cannot  be  perceived,  because  it  is  not  taken  off  in  a  body,  this  shall 
be  gained  by  the  owner  of  the  inheritance  to  which  it  is  added  and 
those  from  whom  it  may  have  been  taken  shall  have  nothing  to  see 
therein."    Part.  3,  28,  26. 

Lastly,  the  defendant's  counsel  urges  that  whatever  may  be  the 
right  of  the  plaintiff,  in  the  batture  or  alluvion,  he  is  excluded  there- 
from by  the  law  in  agris.  The  words  of  this  law  are,  ^'  it  is  appa- 
rent that  the  right  of  alluvion  does  not  take  place  in  limited  fields. 
Divus  Pius  has  ordered  it  so;  and  Trebatius  says  that  a  field,  taken 
from  the  enemy  and  granted  on  the  condition  that  it  should  be  the 
property  of  a  city,  has  the  alluvion  and  is  not  limited;  but  that  the 
field,  which,  since  it  was  taken  has  been  limited,  in  order  that  it 
might  be  known  What  was  given  to  any  one,  what  was  sold,  and 
what  remained  to  the  public,  has  not  the  right  of  alluvion."  ff.  41, 
1,16. 

This  Roman  law  appears  to  us  an  evident  modification  of  an 
exception  to  natural  law,  introduced  by  positive  statute.  In  the  first 
part,  we  are  referred  to  a  constitution  of  the  emperor  and  as  to  what 
is  given  to  us,  under  the  authority  of  Trebatius,  it  is  evidently  intro- 
duced also  by  a  positive  statute,  for  it  refers  wholly  to  military 
land,  assigned  to  soldiers.  It  is  impossible  to  see,  upon  what  morsd 
principle,  an  exception  to  their  disadvantage  should  be  made  to  the 
natural  law,  as  it  stood  in  regard  to  the  rest  of  the  community.    The 
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rapacity  of  the  fisc  made  likely  the  first  attempt  on  the  pittance  of 
the  soldier^  and  the  way  being  thus  paved,  a  succeeding  prince 
extended  this  modification  of  the  law  of  nature  to  every  case  of  a 
limited  field. 

In  Spain,  the  Roman  law  has  no  intrinsic  force.  So  much  of  it  as 
has  been  drawn  from  the  law  of  nature  is  followed,  not  because 
Roman  legislators  have  ordered  it,  by  appropriating  it  to  themselves, 
but  because  the  principles  of  natural  law  are  binding  on  all  men. 
That  part  of  the  Roman  law  which  is  positive,  and  has  been  con- 
firmed by  the  laws  of  Spain,  alone  is  in  force;  what  has  been  abro- 
gated cannot  be  binding,  and  that  which  has  been  passed  over  is  not 
law,  because  the  Roman  law,  jus  Romanum,  is  generally  abrogated 
in  Spain.  Ordinances  reaies  1,  4,  1;  Leyes  de  Toro  1;  Nutva 
Recop.  2,  1,  3;  Recop,  1,  7. 

But  the  defendants'  counsel  has  drawu  our  attention  to  Rodriguez's 
digest;  the  laws  of  the  Fuero  real;  the  Cur,  Phil,  illsulrada  and 
Covarruvias, 

Rodriguez,  in  his  translation  of  the  digest,  adds  the  following  note 
to  the  law  in  agris.  The  right  of  alluvion,  of  which  the  paragraph 
of  the  institute  and  the  title  of  the  partidas  speak,  does  not  take  place 
in  lands  which  were  assigned  to  soldiers. 

The  editors  of  the  Fuero  real  add  the  following  note,  to  the  part 
of  the  text  in  which  an  island,  rising  in  the  middle  of  the  river,  is 
said  to  belong  to  the  owner  of  the  riparious  estate  on  each  side. 
"  But  Azo,  in  summa  insL  de  rer.  div.  §  Habel  etiam  locvm,  under- 
stands what  is  here  said,  as  to  this  mode  of  acquiring  property,  as 
to  imlimited  fields;  if  they  be  limited  they  do  not  acquire  any  part 
of  the  island  on  account  of  their  vicinity,  ff.  defium.  /.  1,  §  insuV^ 
Now,  the  author  referred  to  by  these  editors,  as  holding  that  limited 
fields  have  not  the  right  of  alluvion;  Pontius  Azo  was  an  Italian 
jurist,  who  flourished  in  Bologna  about  the  year  1290,  and  died  in 
1320  {Lempriere*s  Diclionary)  and  who  consequently  cannot  aid 
much  in  construing  the  partidets  of  Spain,  first  published  nearly  two 
centuries  afier  his  death. 

If  these  learned  editors  had  no  other  ground  to  conclude  that  the 
law  in  agris  is  in  force  in  Spain,  they  cannot  command  much  of  our 
attention.  If  they  had  other  reasons  and  did  not  express  them,  the 
consequence  must  be  nearly  the  same. 

The  author  of  the  Cur.  Phil.  Illus.  in  the  part  referred  to  by  the 
defendants'  counsel,  is  inquiring  whetl^er  the  boundary  of  territories, 
districts  or  parishes,  follow  the  changes  of  a  river.  He  cites,  indeed, 
all  the  authors  enumerated  by  the  defendants'  counsel,  but  the  prin- 
cipal reason  presented,  seems  to  be,  that,  owing  to  the  nature  of  their 
boundaries  or  mounds,  this  is  impracticable:  attendida  la  calidad  de 
los  terminos  o  mojones  de  su  natura  immovibles:  cesto  es  impracti- 
cable. Of  the  authors  there  cited,  Peregrinus  and  Tonduti  only 
speak  of  the  law  in  agris  and  neither,  of  these  is  a  Spanish  jurist 
We  have  in  vain  sought,  in  the  part  of  this  quoted,  for  the  author's 
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express  decision  of  the  question  that  by  the  laws  of  Spain^  the  bounds 
oiagri  limitatizxe  not  changed  by  alhivion.  3  Curia  Phil,  iilusL 
45y  no.  95. 

Covarruvias  is  examining  nearly  the  same  question,  viz:  the  exten- 
sion of  the  boundary  of  a  city,  and  determines  against  it.  The  learned 
bishop,  indeed  refers  to  the  law  in  agris. 

Were  it  necessary  in  the  present  case,  to  determine  whether  the 
law  in  agris  is  in  force  in  Spain,  we  would  not  deem  ourselves 
authorised  to  say  so,  on  the  authorities  produced  by  the  defendants* 
counsel.  We  would  rather  think  with  the  plaintiff's  that,  as  the 
Roman  law  can  only  be  resorted  to  in  Spanish  tribunals,  as  to  a  sys- 
tem of  ethics,  illustrative  of  the  natural  law,  the  law  in  agris,  which 
is  an  exception  and  encroachment  on  natural  law,  is  one  of  the  last 
parts  of  the  corpus  juris  dvilis,  which  is  to  afford  to  a  Spanish  tribunal 
a  legitimate  rule;  as  it  appears  to  us  diametrically  opposed  to  the 
positive  institutions  of  Spain. 

This  subject  should  have  passed  unnoticed  by  us,  if  we  had  not 
deemed  it  proper,  in  the  present  case,  to  express  an  opinion  upon 
every  point  stated  at  the  bar. 

Admitting  the  law  in  agris  to  be  in  force  in  this  country,  it 
appears  to  us  that  the  present  case  does  not  come  within  it. 

The  land  is  expressly  sold  with  a  boundary  on  the  river  and 
though  its  contents  are  calculated  and  stated,  yet  it  is  sold  per  aver- 
sionem,  not  ad  mensuram;  that  is  to  say,  in  the  gross  and  not  by 
the  measure,  or  so  much  the  acre. 

Those  to  whom  fields  are  granted  as  far  as  the  river  (an  expres- 
sion equivalent  to  the  one  face  aujleuve,  front  to  the  river)  enjoy  the 
right  of  alluvion,  as  well  as  those  who  possess  fields  without  limits. 
Jllis  quibus  agri  sunt  concessi  usque  ad  flutnen  jure  alluvionis 
gaudent,  tanquam  possidentes  agros  non  limitatos.  Fo^t^  605, 
no.  16. 

A  nation  may  assign  its  land  to  individuals,  with  the  rights  attend- 
ing it  in  its  hands,  that  is  to  say,  so  that  they  be  bounded  by  the 
river,  in  which  case  riparious  owners  enjoy  the  right  of  alluvion. 
This  was  determined  several  centuries  ago  in  Holland,  in  regard  to 
certain  fields  on  the  Meuse  and  Iser,  because  in  deeds  and  grants  on 
record  it  appeared  it  was  always  said  they  were  bounded  by  the 
river. 

Fieri  posse  ut  populus  agrum  assignaret,  eo  jure  quo  ipse  occupa- 
verat,  id  est,  ad  numen  usquo,  et  si  id  appareat  jus  esse  alluvionis: 
quod  in  Hollandia,  ante  secula  aliquot,  judicatum  est  de  agris  ad 
Mosoni  et  Isam  sitis,  quia  et  in  Uteris  mancipationis  et  in  libris  anna- 
libus  semper  dicti  erant  ad  flumen  attingere.  Orotius,  dej,  6.  et  p. 
28,  12,  no.  2. 

When  such  fields  are  sold,  although  in  the  contract  of  sale  some 
mensuration  is  expressed,  provided  they  be  not  sold  by  the  measure 
(at  so  much  an  acre)  but  in  the  gross,  they  retain  their  nature  and 
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the  right  of  alluvion,  which  was  the  case  by  the  Roman  law  and  is 
every  where  observed. 

Et  tales  agri  si  vendentur,  quamvis  in  lege  emptionis  mensura  aliqua 
nominata  fuerit,  dunimodo  non  vendentiir  ad  mensuram,  sed  sui 
corporis  nomine,  naturam  suam  et  jus  alluvionis  retinent,  quod  Ro- 
manis  quoque  legibus  proditum  est  et  passim,  usurpatur.  Groiius, 
dej,  A.  ei  p,  loco  citato, 

Giotius  refers  us  to  if.  19,  1, 13,  §  13,  in  which  we  see  that  the 
alluvion  is  enjoyed  by  a  field  expressly  sold,  as  of  a  given  quantity 
of  land;  centum  Jugera. 

After  a  most  close  and  minute  examination  of  all  the  arguments 
and  authorities,  offered  by  the  counsel  of  the  defendants,  we  conclude: 

1.  That  the  land  sold  by  Gravier  and  wife  de  facto  extended  to 
the  river,  as  much  as  any  tract  on  the  Mississippi  extends  thereto^ 
which  has  not  been  created  by  alluvion  since  the  original  grant;  that 
the  batture,  existing  then  as  batture  under  the  surface  of  the  water, 
was,  as  well  as  the  levee  a  part  of  the  bank,  and  the  bank  being  a 
part  of  the  river,  neither  can  be  said  to  be  without  it  or  between  it 
and  another  object:  that  the  intervention  of  a  public  road  does  not 
prevent  the  owner  of  an  estate,  which  it  separates  from  the  river, 
from  having  an  interest  in  the  bank  and  enjoying  the  alluvion,  as  well 
as  he  whose  estate  is  washed  by  the  river. 

2.  That  the  land  sold  is  not  what  is  technically  called  a  limited 
field,  ager  liinitatva.  From  any  thing  that  appears,  it  was  sold  in 
gross  and  not  by  the  arpent,  toise,  or  foot 

3.  That  the  bank,  including  the  levee  and  batture,  such  as  it  is 
proved  to  have  been,  passed  to  Poeyfarr6  as  an  accessory  to  the  land 
conveyed. 

4.  That  Bailly  acquired  from  Poeyfanr^  all  his  estate,  in  the  part 
of  the  land  sold  to  the  former. 

5.  That  Bailly,  as  is  admitted,  conveyed  to  the  plaintiff  all  his 
estate  in  what  he  purchased  from  Poeyfarr6;  and  it  appears  that  he 
took  possession  of  his  lot  and  repaired  the  levee.  And  there  is  no 
allegation  in  the  pleadings,  nor  any  evidence  that  the  right  so  trans- 
ferred was  a  litigious  one. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  and  this  court 
proceeding  to  give  such  a  judgment  as  in  their  opinion  ought  to  have 
been  given  below,  do  order,  adjudge  and  decree,  that  the  plaintiff 
be  declared  the  lawful  proprietor  of  the  alluvion,  or  batture,  now 
existing  in  front  of  the  lot  of  ground  he  purchased  of  P.  Bailly;  and 
that  the  defendants  be  perpetually  enjoined  not  to  disturb  or  injure 
his  right  and  title  thereto;  and  that  he  may  be  henceforth  quieted 
therein.  And  it  is  ordered  that  the  defendants  pay  costs  in  both 
courts. 

On  the  day  after  the  judgment  was  pronounced,  Dancan,  for  the 
defendants,  read  a  petition,  praying  that  the  judgment  might  be 
declared  null  and  void,  on  the  ground  of  its  having  been  pronounced 
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more  than  fifteen  days  after  the  close  of  the  argument.  He  relied 
on  the  fourth  section  of  the  act  of  1813,  ch.  47,  which  provides  that 
"in  no  case  shall  they  (the  Supreme  Court)  delay  more  than  fifteen 
days  the  pronouncing  of  their  judgments."  2  Martin's  Digest j 
144,  n.  7. 

The  court  refused  to.  receive  the  petition,  stating  that  the  judgment 
had  not  yet  passed  in  rem  jiidicai am  and  the  case  might  be  reheard, 
if  good  reasons  were  shown,  on  the  application  of  either  party,  under 
the  general  rule  of  March  term,  1814,  3  Mart  in  j  280.  That  it  was 
doubtful,  whether  the  recourse  of  nullity  against  final  judgments  of 
any  court,  as  it  prevailed,  under  the  Spanish  government,  before  the 
court  rendering  the  judgment,  was  still  a  part  of  the  judiciary  system 
of  the  states — that  admitting  that  it  was,  such  a  recourse  was  not 
allowed,  in  Spain,  in  regard  to  judgments  of  courts  of  dernier  resort. 
Meeker's  Assignees  v,  Williamson  el  a/.  Syndics,  4  Martin  625;  Wil- 
liamson et  at.  V.  Their  Creditors,  5  id,  618;  Recapilacion^  4,  17,  4. — 
That,  if  this  recourse  still  existed,  it  was  to  be  sought  in  a  distinct 
suit,  the  adverse  party  being  served  with  a  copy  of  the  petition  and 
cited. — ^That  the  court  had  often  found  it  impossible  to  come  to  a  de- 
termination, till  after  a  fortnight  from  the  close  of  the  argument — 
that,  in  a  particular  case,  in  the  western  district,  Seville  v.  Chretien, 
the  court  being  composed  of  two  judges  only,  the  junior  one  having 
been  of  counsel  in  it,  found  it  impossible  to  come  to  a  determination, 
without  consulting  authorities  not  within  their  reach  at  Opelousas, 
and  the  judgment  was  accordingly  postponed  till  the  following  year; 
that,  in  such  cases,  the  court  thought  it  their  bounden  duty  to  pro- 
nounce, as  soon  as  possible,  after  they  had  formed  an  opinion — that 
the  opportunity  was,  however,  always  afforded  to  counsel  who  ima- 
gined that  their  arguments  might  have  been  forgotten,  to  be  heard — 
an  opportunity  which,  in  this  case,  was  offered,  and  of  which  the 
counsel  thought  it  needless  to  avail  themselves. 

When  the  delay  fixed  by  the  general  rule  for  the  application  for  a 
rehearing  was  nearly  expired,  Livin^ston^iox  the  defendants, prayed 
for  an  extension  of  it,  stating  that  various  causes  and  among  them  his 
indisposition  had  prevented  him  from  attending  to  the  draft  of  a  peti- 
tion, for  a  rehearing. 

Whereupon  the  delay  was  extended  till  the  end  of  a  week,  and  a 
longer  time  was  offered,  if  thought  necessary.  Before  the  expiration 
of  it, 

Livingston  J  for  the  defendants,  prayed  for  a  rehearing  on  the  fol- 
lowing grounds:* 

*  Before  this  applicttion  for  a  rehearing,  Mr  Livingston,  on  behalf  of  himself  and  bis 
co-de&ndantu,  presented  a  petition  to  the  legislature,  complaininfr  of  the  'refusal  of  the 
Supreme  Court,  **  to  listen  to  the  argument  and  authorities  by  which  they  could  have  shown, 
that  the  judgment  was  void,  or  to  receive  their  petition,'*  and  pra>ing,  **  that  some  legis- 
lative provision  might  be  made  for  the  relief  of  the  petitioners,  &c'*  The  house  of  re- 
presentatives rejected  his  petition. 
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1.  That  the  court  have  referred  in  their  judgment  to  a  number  of 
authorities,  which  counsel  believes  can  be  rebutted  by  others. 

2.  That  the  court  gave  an  incorrect  definition  and  etymology  of 
the  word  batture. 

3.  That  the  court,  in  the  definition  of  the  bank  of  a  river,  did  not 
attend  to  the  exception  in  cases  in  which  it  goes  over  its  bank — ^ale 
de  su  madre. 

4.  That  tlie  court  overlooked  the  testimony  of  Bourgeois,  who  de- 
posed that  the  plan  of  the  faubourg  produced,  came  out  of  the 
archives  of  tlie  city,  and  so  ought  to  have  been  considered  as  an 
authentic  document. 

Rehearing  refused. 


Peytavin  v.  Hopkins.     VI.  256. 

11^  this  case  one  of  the  agents  of  plaintifi'was  called  as  a  witness 
by  defendant,  and  the  plaintiff  objected  to  h\?  admission  on  the 
ground  that  he  was  interested,  as  answerable  to  him  in  case  it  should 
turn  out  that  he,  the  agent,  had  exceeded  his  powers.  But  the  tes- 
timony of  this  agent,  so  far  as  it  might  establish  that  he  had  author- 
ised Hopkins  to  buy  the  plantation  for  plaintiff 's  firm,  was  testimony 
against  his  own  interest,  and,  it  was  held  by  this  court,  was  there- 
fore, of  course,  not  liable  to  any  objection. 


Donaldson  v.  Rust.     V.  260. 

One  whoM  dave  has  been  sold  as  part  of  another's  succession  has  a  claim  against  the 
curator  for  tlie  price,  and  is  not  to  be  classed  with  the  creditors  o^  the  succession. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 
Plaintiff  was  owner  of  a  slave  and  left  him  in  the  care  of  Alsop, 
Vol.  I.— 41 
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as  was  proved  by  a  counter-letter.  At  the  death  of  Alsop»  he  was 
taken  by  defendant,  the  curator  of  his  estate,  and  sold,  supposing  him 
to  be  part  of  the  succession.  This  suit  was  brought  to  recover  the 
value  of  the  slave. 

Turner^  for  the  plaintiff. 

CarleloUf  for  the  defendants. 

In  this  point,  Carleion  seems  first  to  have  brought  in  question  the 
jurisdiction,  in  such  a  case  as  this,  of  any  court  other  than  the  court 
of  probates.  In  support  of  the  claim  of  exclusive  cognisance  of  suits 
for  debts  due  from  successions,  he  cited  Civil  Code,  178,  art.  137, 138, 
139,  and  supported  it  by  arguments  afterwards  found  effectual  in 
other  cases;  but  this  point,  as  will  be  seen,  was  not  even  noticed  by 
the  court  in  this  case. 

Mathews,  J.,  delivered  the  opinion  of  the  court.* 

The  plaintiff  states  himself  to  have  been  the  owner  of  a  certain 
slave,  named  and  described  in  the  petition,  and  that,  being  about  to 
leave  the  city  of  New  Orleans,  he  made  a  bill  of  sale  oif  said  slave, 
for  the  purpose  of  having  him  better  protected,  during  his  absence, 
to  a  certain  John  Alsop,  who  died  before  his  return,  and  that  the 
slave  fell  into  the  hands  of  his  curator;  and  was  sold  by  him,  as 
making  part  of  the  estate — that  he  never  received  a  consideration 
for  the  slave,  and  that  the  feigned  purchaser  gave,  at  the  time  of  the 
transfer,  a  counter  letter,  showing  the  property  still  to  remain  in  the 
plaintiff.  He  concludes  with  a  prayer,  that  the  defendant  be  decreed 
to  reconvey  the  slave,  and  if  that  cannot  be  done,  that  judgment  may 
be  rendered  for  the  price. 

It  appears  from  the  statement  of  facts,  that  the  feigned  sale  to 
Alsop  was  made  by  an  authentic  act,  and  the  statement  of  facts  also 
establishes  the  principal  allegations  in  the  petition. 

On  the  part  of  the  defendant,  it  is  contended,  that  as  the  legal  title 
of  the  slave  was  in  Alsop,  at  the  time  of  his  death,  the  sale  made  by 
his  curator,  according  to  the  provisions  of  the  law,  gives  a  clear  and 
indisputably  title  to  the  purchaser,  under  said  sale,  and  consequently, 
no  decree  can  be  made  for  a  reconveyance. 

It  is  further  urged,  on  the  part  of  the, defendant,  that  the  plaintiff 
has  no  right  to  recover  the  price  of  said  slave,  belonging  to  him,  as 
the  representative  of  the  thing  sold:  but  can  only  be  considered  in 
the  light  of  any  other  creditor  of  the  deceased,  to  be  paid  according 
to  the  rank  and  privilege  of  his  claim. 

The  judgment  of  the  parish  court  being  for  the  defendant,  the 
plaintiff  appealed. 

It  is  clear  that,  if  the  slave  had  remained  unsold  in  the  possession 
of  the  curator  of  Alsop's  estate,  he  would  have  been  bound  to  recon- 
vey him,  according  to  the  stipiilation  in  the  counter  letter.    For  the 

*  Dkebiont,  J.,  did  not  join  in  this  opinion,  being  prevented  from  attending  by  indis- 
poiition. 
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feigned  sale,  as  between  the  original  parties,  did  not  destroy  the  right 
of  property  of  the  seller.  But  after  the  sale  and  transfer,  in  adminis- 
tering the  estate  of  the  deceased,  in  whom  was  the  legal  title  to  a 
bona  fide  purchaser,  the  plaintiflF  has  no  longer  a  right  to  recover  the 
thing  sold,  because  the  fair  purchaser  cannot  be  affected  by  the  pri- 
vate and  concealed  agreement,  which  existed  between  the  parties  tD 
the  fictitious  sale. 

Notwithstanding  the  plaintiff  ^s  right  to  recover  back  the  slave,  is 
thus  lost,  we  are  of  opinion  that  it  would  be  contrary  to  justice  and 
equity,  to  suffer  the  estate  of  the  intestate  to  be  increased,  by  the 
price  of  a  thing  which  did  not  belong  to  him.  Under  the  circum- 
stances of  this  case,  the  price,  in  the  hands  of  the  curator,  represents 
the  slave,  and  ought  to  be  paid  over  to  the  plaintiff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed,  and  this  court 
proceeding  to  give  such  a  judgment,  as,  in  their  opinion  ought  to 
have  been  given  in  the  parish  court,  it  is  ordered,  adjudged  and 
decreed,  that  the  plaintiff  and  appellant  recover  from  the  defendant 
and  appellee,  the  sum  of  967  dollars,  with  legal  interest  thereon  from 
the  judicial  demand,  being  the  proceeds  of  the  sale  of  said  slave,  by 
the  register  of  wills.* 


Labatut  et  al.  v.  Rogers.     V.  272. 

HELD^  that  the  ordinance,  1  Martinis  Z7i^e5/,  410,  contemplates 
an  allowance  of  5  per  cent,  to  the  special  administrator  on  the  amount 
of  the  estates  of  deceased  persons  which  were  to  be  administered 
under  it,  only:  not  an  any  goods  which  might  be  found  blended  with 
those  of  such  estates. 

*  See  Abat  #.  Songy,  7  Afarttn,  274. 
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Rodriguez  v.  Combes.     VI.  275. 

DEFENDANTS  as  lessees  of  the  plaintiff  held  a  house  at  the 
monthly  rent  of  80  dollars,  and  plaintiff,  wishing  to  repossess  the 
premises,  gave  notice  to  his  tenant  to  evacuate  them^  or  he  should 
charge  them  rent  at  the  rate  of  300  dollars  per  month.  Plaintiff  sued 
to  recover  this  excessive  rent,  and  the  court  below  decreed  it  to  him. 
Decided  by  this  court,  that  as  his  claim  was  not  founded  on  a  con- 
tract, nor  ought  any  sum  to  be  given  in  damages,  none  being  proved 
to  have  followed  the  detention  of  the  premises,  he  was  only  entitled 
to  recover  the  amount  of  his  rent  at  the  rate  of  80  dollars  per  month. 


Delacroix  v.  Prevost's  Executors,     VI.  276. 

Writings  it  not  of  the  emenoe  of  a  conTentioD  to  pay  a  particular  rate  of  interest 
A  man's  oion  aUegaiiona  on  the  record  are  the  highest  evidence  against  him:  the  effect  of 
them  cannot  be  destroyed  or  weakened  by  any  contradicting  evidence. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Martik,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  the  amount  of  a  promissory  note  of  the  defend- 
ants' testator,  allowing  payments,  which  reduce  his  demand  to  1655 
dollars,  12  cents. 

He  states  that,  at  the  maturity  of  the  note,  the  testator  being 
unable  to  pay  it,  promised  to  allow  interest  thereon,  at  the  rate  of 
ten  per  cent,  a  year,  and  gave  his  note  for  500  dollars  in  part  pay- 
ment of  the  interest  during  the  first  year;  that,  after  His  death,  the 
parties  to  the  present  suit  agreed  that  the  note  for  500  dollars  should 
be  considered  as  the  full  payment  of  the  interest  for  the  first  year, 
and  that,  afterwards,  interest  should  be  paid  at  the  rate  of  six  per 
cent.  The  petition  closed  with  interrogatories  to  be  answered  on 
oath,  by  the  defendants,  relating  to  the  two  agreements^  in  regard  to 
the  payment  of  interest. 
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The  answer  to  the  petition  averred  the  full  payment  of  the  princi- 
pal and  the  interest  due. 

To  the  first  interrogatory,  the  defendants  answered,  on  oath,  that 
their  testator  had  agreed  with  the  plaintiff,  that  an  interest  of  ten 
per  cent,  a  year  should  be  paid,  and  had  given  a  note  of  500  dollars, 
for  the  interest  of  the  first  year.  To  the  second,  relating  to  the 
interest  at  six  per  cent,  alleged  to  have  been  agreed  upon  by  the 
parties  to  the  present  suit,  they  absolutely  denied  the  agreement 

The  plaintiff  filed  a  replication  to  the  defendant's  answer, claiming 
interest,  at  the  rate  of  ten  per  cent,  during  the  whole  time,  under  a 
prayer  for  general  relief,  in  his  petition;  the  agreed  reduction  of  the 
rate  of  interest,  being  denied  by  the  defendants. 

The  parish  court  was  of  opinion,  that "  the  verbal  evidence  of  the 
first  interest,  at  the  rate  of  ten  per  cent,  was  not  admissible,  that  the 
convention  to  pay  it,  at  six  per  cent,  was  denied;  but,  upon  the 
interrogatories  there  resulted,  in  the  opinion  of  the  court,  some  evi- 
dence that  an  interest,  since  the  date  of  the  protest  was  to  be  paid, 
and  agreed  upon,  one  way  or  another,  which  could  not  be,  upon  the 
evidence  in  the  case,  higher  than  the  legal  one;"  and  gave  judg- 
ment accordingly.     The  plaintiff  appealed. 

Our  statute  provides  that,  ^^conventional  interest  cannot  exceed 
ten  per  cent:  the  same  must  be  fixed  in  writing,  and  testimonial 
proof  of  it  is  not  admitted  in  any  case."    Civil  Cqde.  408,  art.  32. 

We  are  of  opinion,  that  the  legislature  did  not  intend  to  make 
writing  an  essential  requisite,  in  a  convention  fixing  the  rate  of 
interest  to  be  paid,  but  that  its  object  was  only  the  exclusion  of  the 
testimonial  proof  oi  such  a  convention.  For,  if  the  oral  convention 
was  to  be  absoluely  null  and  void,  it  would  have  been  absurd  to 
have  goiie  further,  and  forbid  the  introduction  of  testimonial  proof  of 
it,  since  such  kind  of  proof  or  any  other  could  not  be  of  any  avail. 
The  legislator  meant  only  to  afford  to  a  defendant,  from  whom  con- 
ventional interest  is  demanded,  a  shield  to  guard. him  against  sub- 
orned witnesses.  This  seems  to  be  all  that  he  can  require.  If  he 
confesses,  that  he  agreed  to  pay  conventional  interest,  at  the  rate 
demanded,  or  if  he  tacitly  admits,  by  forbearing  to  deny  it,  as  the 
plaintiff  can  then  recover  without  the  aid  of  testimonial  proof,  no 
injury  is  done  to  the  defendant,  if  he  be  compelled  to  pay.  Neither 
is  any  injury  done  him,  if.  he  be  interrogated  and  required«to  answer 
on  oath  thereon.  No  man  can  be  listened  to,  who  complains  that 
he  is  put  in  danger  of  perjuring  himself.  The  truth,  as  far  as  he  is 
concerned,  cannot  ever  come  from  a  less  exceptionable  channel  than 
when  it  drops  from  his  lips. 

The  ordinance  of  Moulins,  which  requires  that  every  convention, 
the  object  of  which  exceeds  the  value  of  one  hundred  Hvres  should 
be  written,  and  no  testimonial  proof  to  be  admitted  of  it — is  so 
understood  in  France.     Pothier,  Obligations^  n.  15. 

In  the  present  case,  the  plea  of  payment  admitted  the  plaintiff's 

41* 
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original  claim,  as  stated  in  the  petition,  and  put  nothing  in  issue  but 
its  reduction  or  dissolution. 

Admitting,  as  the  defendants'  counsel  contends,  that  they  could 
not  have  been  compelled  to  answer  the  plaintiff's  interrogatories, 
they  ought  to  have  prayed  to  have  them  stricken  out.  After  having 
voluntarily  answered,  they  cannot  say  that  what  they  have  sworn  to, 
shall  not  be  taken  as  true. 

As  to  the  second  agreement  about  the  interest,  reducing  it  from 
ten  to  six  per  cent.,  although  it  be  expressly  denied  by  the  defend- 
ant's answer  on  oath,  yet,  as  it  Is  stated  in  the  petition,  the  plaintiff 
must  be  concluded  thereby.  A  man's  own  allegations,  on  the  record 
of  a  suit,  are  the  highest  evidence  against  him:  ex  ore  tuo,  tejudico. 
The  effect  of  it  cannot  be  destroyed  or  weakened  by  any  contradict- 
ing evidence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  the  plaintiff  for  the  sum  of  1  i\55  dollars,  12  cents,  with 
legal  interest,  and  that  defendants  and  appellants  pay  costs  in  both 
courts. 

Seghers,  for  the  plaintiff. 

Morely  for  the  defendant. 

A  rehearing  was  had,  (6  Martin.  727 j)  on  motion  of  Morel,  when 
the  court  said: 

The  defendants'  counsel  contends  that  the  confession  of  the  execu- 
tors, drawn  by  an  interrogatory,  is  not  sufficient  to  charge  the  estate, 
because  if  it  be,  the  rights  of  the  heir  may  be  affected  by  parol  evi- 
dence, in  cases  in  which  that  kind  of  proof  is  inadmissible. 

The  law  authorises  every  party  to  probe  the  conscience  of  his  ad- 
versary, and  to  draw  from  him  any  evidence  in  his  possession:  it 
makes  no  distinction  in  cases  of  executors,  and  it  is  not  easy  to  dis- 
cover on  what  grounds  it  should.  The  executor  is  the  chosen  friend, 
who  possessed  the  confidence  of  the  testator  in  his  last  moments:  the 

Serson  whom  he  selected  to  protect  and  defend  his  estate,  after  his 
eath.  He  may  bind  the  estate  by  confessing  judgment,  by  not 
availing  himself  of  certain  exceptions,  which  it  is  his  conscientious 
duty  to  decline  to  use,  when  he  knows  the  demand  to  be  fair.  It  is 
true,  he  n^^y  possibly  do  an  injury  to  the  heir:  but  he  is  accountable 
for  his  conduct  to  him.  But  the  testator,  if  he  had  no  forced  heirs^ 
might  have  disposed  of  his  whole  estate,  in  favor  of  the  executor,  or 
any  other  person.  The  forced  heir  may  prevent  the  interference  of 
the  executor,  by  paying  or  securing  the  payment  of  the  legacies. 
This,  it  is  true,  the  heir  may,  sometimes,  be  unable  to  do:  but  the 
case  of  a  father,  on  his  death  bed,  colluding,  in  order  to  destroy  the 
rights  of  his  children,  with  the  person  whom  he  is  about  to  appoint 
his  executor,  in  the  hope  that  he  may,  by  paying,  and  collusion  with 
feigned  creditors,  charge  his  estate,  is  too  remote  to  authorise  us  to 
conclude,  that  the  legislatdre  did  not  intend  tiiat  the  general  law,  au- 
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thorising  an  appeal  to  the  conscience  of  the  party,  should  reaeh  the 
case  of  an  executor. 

It  isy  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
formerly  rendered,  in  this  case,  remain  in  force  as  if  no  hearing  had 
been  granted. 


Oravier  et  aL  v.  Livingston  et  al.     YI.  981. 

Ad  beir  may  bring  an  action  of  partition  against  tbo  person  wbo  bas  purobased  tbe  wbdls 

Cftate  from  his  co-heir. 
Ad  action  of  partition  is  prescribed  by  the  lapse  of  thirty  years- only. 

APPEAL  from  the  court  of  the  first  district. 

The  plaintiffs,  as  heirs  of  Bertrand  Gravier,  claimed  three-fourths 
of  the  batture,  of  the  faubourg  St.  Mary,  possessed  by  tbe  defend- 
ants, vendees  of  John  Gravier,  a  co-heir  of  the  plaintiffs. 

The  petition  stated  that  the  plaintiffs,  three  in  number,  and  John 
Gravier,  were  the  only  brothers  and  sisters  of  Bertrand  Gravier,  who 
died  intestate,  without  leaving  any  lineal  relations,  possessed  of  a 
number  of  unsold  lots  in  the  faubourg,  of  a  plantation  in  the  rear 
and  the  batture  in  front — that  John  Gravier,  the  only  one  of  the 
co-heirs  in  the  country,  took  possession  of  the  whole  estate  and 
sold  the  battiue  to  the  defendants — that  notwithstanding  this, 
the  right  of  the  plaintiffs  to  their  undivided  fourths  remained 
unaffected,  and  they  prayed  a  partition  of  the  batture. 

The  defendants  pleaded  the  general  issue,  denying  any  right  of  the 
plaintiffs  to  any  part  of  the  batture,  averring  that,  after  the  death  of 
Bertrand  Gravier,  the  batture  was  adjudged  to  John  Gravier,  by  the 
judgment  of  a  competent  Spanish  tribunal,  in  August  1797,  together 
with  the  rest  of  the  estate  of  the  deceased,  and  afterwards,  the 
defendants  purchased  the  batture,  in  good  faith,  from  John  Gravien 
Lastly,  the  defendants  pleaded  prescription. 

There  was  judgment  for  the  defendants,  and  the  plaintiffs  appealed* 

Mazureauy  for  the  plaintiffs. 

Livifigston,  for  the  defendants. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 
The  plaintiffs  and  appellants,  in  this  case,  after  stating  that  they 
and  John  Gravier  are  the  only  heirs  of  Bertrand  Gravier,  deceased. 
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allege,  that  John  has  sold  to  the  defendants  his  undivided  fourth  part 
of  a  certain  tract  or  parcel  of  land,  known  by  the  name  of  the  bat- 
ture,  situated  in  front  of  the  faubourg  St  Mary,  being  a  part  of  the 
succession  of  said  Bertrand  Gravier;  and  that,  in  consequence  of 
this  sale^  they  are  owners  of  said  land,  in  common  with  the  defend- 
ants.   They  conclude  their  petition  with  a  prayer  for  partition. 

The  answer  of  the  defendants,  who  are  here  appellees,  contains  a 
denial  in  general  terms,  of  all  the  right  and  title  to  the  property  ia 
the  plaintiffs;  and  two  pleas  in  bar,  1st.  Bes  judicata  under  a  decree 
of  a  competent  tribunal  of  the  Spanish  government,  rendered  in 
August  1797,  by  which  they  say  the  land  in  dispute  was  adjudicated 
to  John  Gravier,  from  whom  they  hold,  as  parcel  of  the  plantation 
belonging  to  Bertrand  Gravier,  deceased.  2d.  Prescription  to  the 
action. 

In  the  course  of  the  trial  of  this  cause  in  the  court  below,  an 
opinion  of  the  judge  was  required  by  the  defendants'  counsel,  on  a 
question  ^^  whether  the  present  action  could  be  sustained  against 
them,"  and  being  in  support  of  it,  the  opinion  was  excepted  to. 
And  now  against  this  action,  it  is  contended  on  their  part,  that 
without  calling  to  their  aid  the  subtilities  and  nominal  distinctions 
found  in  the  Roman  civil  law  on  the  subject  of  action,  which  have 
been  rejected  by  modem  legislators,  it  is  erroneously  brought,  even 
according  to  the  plain  and  simple  mode  of  proceeding  in  all  cases,  as 
prescribed  by  our  laws,  and  particularly  by  the  act  of  the  legislative 
council  regulating  the  practice  of  courts  in  civil  cases.  By  this  law 
it  is  required  that  all  suits  shall  be  commenced  by  petition,  which, 
amongst  other  things,  must  '<  state  the  cause  of  action,  and  conclude 
with  a  prayer  for  relief  adapted  to  the  circumstances  of  the  case.'* 
To  suits  thus  instituted,  defendants  are  bound  to  answer,  which  they 
may  do  by  a  denial  of  the  facts  stated  in  the  petition,  or  by  stating  new 
matter  in  avoidance  thereof,  or  perhaps  by  both;  and  on  such  plead- 
ings, cases  are  submitted  for  judgment  to  our  courts,  both  as  to  law 
and  fact,  either  with  or  without  the  intervention  of  a  jury,  at  the 
option  of  the  parties. 

The  wisdom  of  these  regulations,  evidently  tending  to  simplify  the 
way  by  which  every  individual  of  the  community  is  to  obtain 
justice,  and  clear  it  of  all  technical  embarrassments,  is  obvious  not 
only  to  lawyers,  but  to  all  men  of  common  sense. 

But  it  is  true,  as  insisted  on  by  the  counsel  of  the  defendants, 
that  these  rules  of  practice  ought  not  to  receive  a  construction  sub- 
versive of  necessary  distinctions,  and  productive  of  confusion  in 
things  which,  from  their  nature,  are  wholly  separate  and  distinct. 
Nor  ought  they  to  be  so  construed  as  to  violate  principles  held  sacred 
in  relation  to  the  necessity  of  agreement  between  allegation  and 
proof. 

Leaving  out  of  view  the  names  of  actions  and  all  over-nice  dis- 
tinctions relating  to  them,  let  us  test  the  propriety  of  the  present  suit 
by  the  act  above  cited,  and  by  the  rules  of  law  which  hold  in  abhor- 
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Tence  a  multiplicity  of  actions,  and  require  such  certainty  in  legal 
proceedings,  as  to  put  an  end  to  litigation.  The  plaintiffs,  as  we 
have  already  seen,  state  themselves  to  be  co-heirs  with  John  Gravier, 
and  that  they  are  entitled  to  three-fourths  of  the  estate  of  Bertrand 
Gravier;  that  the  land  in  question  is  a  part  of  the  succession  of  their 
comnaon  ancestor;  that  John  has  sold  to  the  defendants  an  undivided 
fourth  part  of  it,  and  that,  in  consequence  of  this  sale,  they  now 
hold  the  property  in  common  with  said  defendants,  and  conclude 
with  a  prayer  to  have  it  divided. 

If  these  allegations  be  true,  there  can  be  no  doubt  of  the  plaintiffs' 
right  of  action  for  a  partition  of  property  thus  held  in  common  by 
them  and  the  defendants,  who  admit  their  quality  as  heirs,  and 
that  the  property,  a  division  of  which  is  claimed,  was  once  a 
part  of  the  estate  of  the  common  ancestor  of  John  Gravier,  under 
whom  they  claim  title  to  it,  and  these  plaintiffs.  But  they  say  that 
John  acquired  a  title  to  all  the  estate  of  the  deceased,  by  an  adjudi- 
cation of  a  proper  and  competent  tribunal;  and  that  the  entire  pro- 
perty in  the  land,  of  which  a  partition  is  claimed  in  the  present  suit, 
being  in  him  at  the  time  of  his  sale  to  them,  they  do  not  hold  it  in 
common  with  the  plaintiffs,  and  to  this  effect  they  offer  in  evidence 
an  act  of  sale  for  two-thirds  of  it.  'i*his  part  of  the  defendants' 
answer  is  clearly  a  statement  of  new  facts  in  avoidance  of  those 
stated  by  the  plahitiffs  in  their  petition,  on  the  truth  or  falsehood  of 
which  depends  not  only  the  correctness  of  the  present  action,  but  the 
right  of  the  plaintiffs  to  recover  in  any  form  of  action;  and  in  our 
opinion,  these  rights  may  be  as  well  decided  on  in  the  manner  in 
which  they  are  presented  by  the  pleadings  in  this  suit,  as  they  could 
be  in  any  other  form.  By  proceeding  in  this  way,  a  multiplicity  of 
actions  is  avoided,  and  the  rights  of  the  parties  will  be  determined 
with  sufficient  certainty  to  prevent  further  litigation  on  the  same  sub- 
ject. The  judge  of  the  district  court  was  Uierefore  correct  in  the 
opinion  by  which  he  sustained  the  action. 

The  inconsistency  of  the  allegata  et  probata  relied  on  by  the 
defendants,  appears  not  to  be  well  founded.  Two  of  the  principad 
allegations  in  the  petition  are  admitted,  viz:  the  quality  of  the  plain- 
tiffs as  heirs,  and  that  the  property  was  a  part  of  the  estate  of  Ber- 
trand Gravier,  under  whom  they  claim;  and  it  is  shown  that  John 
Gravier,  who  is  co-heir  with  them,  has  sold  two-thirds  of  it  to  the 
defendants,  which  is  certainly  evidence  sufficient  to  prove  that  he  has 
sold  one-fourth,  on  the  axiom  that  the  greater  must  include  the  less. 

We  come  next,  in  the  order  in  which  it  is  proposed  to  consider  the 
case,  to  that  objection  which  opposes  all  kind  of  actions  for  a  recovery 
of  property,  either  against  the  vendor  or  against  the  present  defend- 
ants. This  peremptory  exception  or  plea  in  bar  is  founded  on  a 
senatus  consultum  given  on  a  constitution  of  the  Emperor  Adrian,  in 
relation  to  the  difference  of  situation  between  possessors  of  inherit- 
ances in  good  or  bad  faith.  From  the  text  and  all  commentators  on 
it,  Latin,  Spanish  and  French,  it  is  evident  that  the  sole  intention  of 
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this  law  is  to  protect  persons  who  hold  inheritances  as  owners,  with 
just  reasons  to  believe  themselves  such,  against  the  claims  of  heirs 
who  may  appear  after  the  property  had  been  sold  and  alienated  by 
the  bona  fide  possessor;  in  which  case  the  heir  can  recover  only  the 
price,  or  so  much  of  it  as  has  enriched  the  seller. 

And  it  follows  as  a  necessary  consequence  of  the  protection  given 
to  the  possessor  in  good  faith,  that  when  he  is  bound  in  warranty  to 
the  purchaser,  the  latter  must  also  be  protected  against  any  suit 
brought  by  the  real  heir,  otherwise  the  provisions  of  the  law  would 
become  nugatory. 

In  applying  this  law  to  the  present  case,  it  is  necessary  to  deter- 
mine on  the  good  or  bad  faith  of  the  vendor  only,  for  if  he  held  the 
property  now  in  dispute  bona  Jide^  being  a  part  of  the  inheritance  of 
his  brother  B.  Gravier,  under  whom  the  plaintiffs  claim  rights  to  it, 
either  as  sole  heir  believing  that  no  other  heir  existed,  or  having  been 
adjudged  to  him  by  a  competent  tribunal,  it  is  believed  the  law  above 
alluded  to  does  protect  the  defendants  against  any  suit  for  the  reco- 
very of  the  thing  sold.  But  from  the  circumstances  under  which  the 
seller  to  them  held  the  estate  of  the  deceased,  we  are  of  opinion  that 
he  cannot  be  considered  as  a  possessor  in  good  faith  of  that  portion 
of  it  which  is  now  claimed  by  the  plaintiffs,  either  oh  a  belief  that 
he  was  sole  heir,  or  that  it  was  adjudged  to  him.  If  it  were  really 
adjudged  to  him^and  the  judgment  by  which  he  claims  the  entire 
succession  of  his  ancestor,  be  valid  and  unimpeachable  on  any  ground 
of  nullity,  the  defendants  are  under  no  necessity  of  reverting  to  this 
exception  to  the  action,  founded  on  the  laws  favoring  honest  posses- 
sors, for  in  that  event  they  hold  by  purchase  from  one  who  was  both 
owner  and  possessor;  and  their  title  is  valid. 

John  Gravier's  want  of  good  faith,  as  a  possessor,  under  a  belief 
that  he  was  sole  heir  to  the  brother,  is  so  clearly  evinced  by  his  own 
communication  to  the  Spanish  tribunal  that  other  heirs  did  exist,  as  to 
leave  no  doubt  in  the  minds  of  the  court,  on  this  point.  In  testing  his 
faith  and  honesty,  as  possessor  under  the  adjudication  of  the  Spanish 
tribunal,  we  are  brought  to  a  decision  of  the  first  question  examined 
by  the  counsel  of  the  defendants  in  his  brief  of  argument,  and,  as 
we  believe,  the  most  important  in  the  cause.  Were  the  premises 
sued  for  included  in  said  adjudication?  This  is  a  question  of  fact, 
and  as  the  parties  have  submitted  it  to  the  court  alone  for  decision, 
we  are  bound  to  examine  it,  and  in  donig  this,  reference  must  be 
made  to  the  proceeding  which  took  place  before  the  Spanish  tribunal, 
relative  to  the  succession  of  B.  Gravier,  particularly  to  the  inventory 
and  appraisement  which  form  the  basis  of  its  adjudication.  The  in- 
quiry to  be  made  is  not  only  what  was  inventoried,  but  what  was 
both  inventoried  and  appraised:  the  appraisement  being,  in  our 
opinion,  the  principal  foundation  of  the  judgment;  the  equivalent  for 
which,  one  of  the  heirs  was  to  become  owner  of  the  estate  of  the 
deceased  on  condition  of  paying  his  debts  and  dividing  any  sum  that 
tuight  remain  among  his  heirs. 
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The  inventory  is  minute  to  an  extreme.  After  describing  the 
movable  property  of  the  succession,  the  persons  engaged  in  making 
it  proceed  to  set  down  the  real  estate,  amongst  which  "  are  placed 
the  lands  of  the  plantation,  the  extent  of  which  cannot  be  immedi- 
ately ascertained,  because  many  lots  have  been  sold;  but  N.  Gra- 
vier  informed  that  its  limits  ran  as  far  as  the  bayou,  according  to 
the  titles  of  the  same."  There  is  evidently  no  description  by  which 
the  quantity,  situation  or  limits  of  the  plantation  can  be  ascertained. 
But  when  it  became  necessary  that  the  appraisers  should  fix  a  value 
on  this  real  estate  of  the  deceased,  we  find  a  description  which  can 
hardly  be  mistaken,  viz: 

"  About  thirteen  arpents  of  land  of  which  the  plantation  consists,  in- 
cluding the  garden,  from  which  land  the  most  useful  part  has  been 
cut  off  on  the  front;  the  remainder  being  the  lowest  land,  inclosed 
with  bad  fences,  &c.^'  The  front  had  been  taken  off  by  the  deceased, 
or  some  prior  owner;  that  which  constituted  it,  as  appraised,  was  the 
rear  of  the  original  plantation  which  ran  to  the  river,  and  is  described 
as  the  lowest  landy  such  as  is  generally  found  at  a  distance  from  the 
river.  Is  it  possible,  under  such  a  description  as  this;  confining  the 
land  of  the  plantation  appraised  to '  the  rear  of  the  original  tract,  to 
the  lowest  land,  inclosed  by  bad  fences,  to  leave  the  fences  to  pass 
the  front  already  taken  off,  and  to  include  a  parcel  of  land,  which, 
from  its  situation  on  the  river,  may  be  considered  as  the  highest  of 
the  original  tract?  To  include  in  it  the  batture,  by  this  description,  is 
thought  to  be  impossible,  on  any  fair  construction  of  its  expressions. 
It  was,  at  the  time  of  the  appraisement,  a  spot  of  ground  wholly 
separated  and  distinct  from  the  plantation,  as  appraised,  and  did  not 
pass  with  it  by  the  adjudication  of  the  Spanish  tribunal.  And  it  is 
admitted  that  it  was  not  adjudged  under  any  other  name.  Being  of 
opinion  that  John  Gravier  acquired  no  title,  to  any  part  of  his  bro- 
ther's succession,  under  the  decree,  by  which  it  is  adjudged  to  him  at 
its  appraised  value,  except  that  which  was  actually  appraised,  and 
being  also  of  opinion  that  the  batture  was  never  inventoried  or 
appraised,  it  is  thought  useless  to  enter  into  any  lengthy  discussion,  on 
those  parts  of  the  defence,  which  insist  that  all  the  succession  passed 
by  the  judgment  of  the  Spanish  tribunal,  because  the  heir  to  whom 
it  was  adjudged  was  laid  under  an  obligation  to  pay  the  debts  of  the 
deceased,  and  that  the  land  in  dispute  passed  as  a  part  of  the  planta- 
tion, because  many  lots  in  the  back  part  of  the  faubourg  were  tratis- 
ferred  as  a  part  of  it.  As  to  the  first,  it  is  sufficient  to  observe,  that, 
as  J,  Gravier  took  the  estate  with  the  benefit  of  an  inventory  and 
appraisement,  he  could  not,  under  the  decree,  be  bound  to  pay  debts 
beyond  the  amount  of  the  appraisement. 

Whether  he  has  a  right  to  hold  any  lot  which  was  separated,  by 
known  and  established  lines  and  boundaries,  from  the  remainder  of 
the  plantation,  might  be  forcibly  questioned.  But  it  appears  clearly 
from  the  inventory  and  appraisement,  that  many  were  distinctly  in- 
ventoried and  appraised;  which  shows  that  it  was  not  believed  or 
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understood  by  the  judicial  officers  of  tlie  Spanish  goTemment^  who 
acted  in  the  case,  that  all  the  lots  in  the  faubourg,  t.e  right  to  which 
remained  in  B.  Gravier,  at  the  time  of  his  death,  would  pass  by  their 
decree  under  the  description  of  the  plantation.  See  the  Spanish 
record,  fols.  157,  158,  159,  160  and  187. 

The  last  means  of  defence,  contained  in  the  answer  of  the  defen- 
dants, is  the  prescription  to  the  action:  and,  on  this  ground,  it  is  con* 
tended  that  the  present  suit  can  be  prescribed  against  by  a  lapse  of 
ten  or  twenty  years;  ten  when  the  parties  were  present,  and  twenty 
when  absent.  It  must  be  conceded  that  an  action  for  partition,  speak- 
ing of  it  in  general  terms,  can  be  prescribed  against  only  by  a  lapse 
of  thirty  years,  and  not  even  by  this  or  any  other  much  greater  length 
of  time  when  the  partners  or  co-heirs  possess  in  common  an  inheri- 
tance or  property.  See  the  Recopilacion,  Febrero,  Ayora  and  other 
authorities  cited  on  this  point. 

The  prescription  of  ten  and  twenty  years,  above  alluded  to,  takes 
place  in  relation  to  inheritances  on  a  presumption  that  a  partition  has 
been  made  between  co-heirs  of  full  age,  who  possess  and  live  sepa- 
rate during  those  periods;  but  this  presumption  always  yields  to  con- 
trary proof,  and,  in  the  present  case,  it  appears  to  us  to  be  abundantly 
shown  that  the  property,  of  which  a  partition  is  now  claimed,  was 
never  acted  upon  by  any  tribunal,  cither  by  way  of  partition  amongst 
the  heirs  of  the  deceased  or  adjudication  to  any  one  en  mouse.  The 
action  of  the  plaintiffs  is  therefore  not  barred  by  prescription.  But 
(as  if  opposition  was  never  to  cease)  it  is  said  that  although  their 
action  is  not  barred  by  prescription,  yet  the  right  of  one  of  them, 
Jeaime  Bordier,  is  barred  by  a  judgment  rendered  in  a  former  suit — 
commenced  and  prosecuted  on  her  behalf,  at  the  instance  of  her  guar- 
dian, to  compel  J.  Gravier  to  account  to  her  for  her  portion  of  the 
succession  of  B.  Gravier,  their  common  ancestor.  This  suit  proceeded 
to  a  judgment  against  the  defendant  to  account;  and  the  ])urchaserof 
the  batture,  being  made  a  party,  was  enjoined  from  paying  over  the 
price  to  the  seller,  and  this  circumstance  is  now  insisted  on  as  a  con- 
firmation of  the  sale  and  a  renunciation  on  the  part  of  the  minor  to 
the  thing  sold,  having  elected  to  take  the  price  in  lieu  thereof  After 
the  judgment  to  account  and  the  sequestration  of  the  price  in  the 
hands  of  the  purchaser,  the  suit  was  discontinued  by  leave  of  the 
court  in  which  it  was  brought,  before  any  account  was  rendered  by 
the  defendant.  We  are  of  opinion  that  these  proceedings,  thus  carried 
on  by  the  guardian  of  the  minor,  do  not  affect  her  right  of  action  in 
the  present  case.  First,  because  nothing  has  been  finally  determined 
in  the  former  suit;  and  secondly,  because  her  guardian  had  no  right 
to  choose  for  her  between  the  thing  and  its  price,  or  to  enter  into  any 
transaction  or  compromise  about  her  estate,  without  judicial  authority. 

Several  exceptions  were  taken  in  the  course  of  the  trial  in  the  dis- 
trict court,  by  the  counsel  for  the  plaintiff,  to  opinions  of  the  judge 
relating  to  testimony  offered  to  prove  that  the  batture  was  not  inclu- 
ded in  the  inventory  and  appraisement.     A  witness,  offered  on  the 
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part  of  the  defendants  to  prove  that  it  was  actually  appraised,  was 
rejected  by  the  judge,  and  a  bill  of  exceptions  filed  in  consequence  of 
said  question. — Without  examining  these  bills  of  exceptions  in  detail, 
suffice  it  to  observe  that  we  believe  the  judge  of  the  court  below  was 
correct  in  rejecting  oral  testimony  as  to  what  was  intended  by  the 
written  documents,  contained  in  the  mortuaria  of  B.  Gravier,  which 
alone  we  have  taken  into  consideration  in  deciding  on  these  facts. 
Oral  evidence  was  well  received  on  the  subject  of  actual  occupancy, 
but  not  in  relation  to  title. 

On  the  best  examination  we  have  been  able  to  give  this  case,  we 
feel  bound  to  declare  it  as  our  opinion  that  the  judgment  of  the  court 
below  is  erroneous,  and  roust  therefore  be  reversed,  avoided  and  an- 
nulled, which  is  hereby  ordered.  And  proceeding  here  to  give  such 
judgment  as  ought  there  to  have  been  given,  it  is  further  ordered, ad- 
judged and  decreed,  that  a  partition  of  the  land  in  dispute  do  take 
place,  according  to  the  rules  and  regulations  of  law  in  such  cases  made 
and  provided;  reserving  to  the  defendants,  any  right  which  they  may 
have  to  be  remunerated  for  expenses  laid  out  in  reclaiming  and  im- 
proving said  property.  And  it  is  further  ordered  and  decreed,  that 
the  cause  be  sent  back  to  the  district  court,  to  cause  a  partition  to  be 
made  as  herein  decreed,  by  allotting  to  each  of  the  plaintiffs  one- 
fourth  part  value  of  said  land,  being  three-fourths,  and  the  remainder 
to  the  defendants.* 

Duncauy  for  the  defendant,  made  the  same  motion,  to  declare  the 
judgment  null  on  the  ground  of  having  been  pronounced  more  than 
fifteen  days  after  the  close  of  the  argument,  which  met  the  same  fate, 
as  in  Morgan  v.  Livingston,  ante  4.51. 

*  Dkrbioitt,  Jn  did  not  join  in  this  opinion,  having  been  consulted  in  the  case  while  at 
the  bar. 
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Rion  V.  GiUy  et  al    VI.  417. 

HELDj  that  by  accepting  a  general  account  of  an  agency  includ- 
ing the  commissions  of  the  agents,  and  in  which  are  expressed  what 
accounts  have  been,  and  what  remain  to  be  collected,  the  principal 
discharged  the  agents;  their  agency  was  at  an  end,  and  they  were  no 
longer  accountable  for  payment  of  any  item  said  to  have  been  left 
uncollected  through  their  negligence. 


Pierce  v.  Curtis  et  al.     VI.  418. 


HELD,  that  a  sale  of  a  slave  unaccompanied  or  followed  by  the 
delivery  to  the  vendee,  cannot  operate  against  third  persons*  such  as 
creditors,  so  as  to  defeat  their  just  claims.  True  there  is  a  construc- 
tive delivery  by  the  mere  consent  of  the  parties,  when  the  act  of  sale 
mentions  that  the  slave  has  been  sold  and  delivered  to  the  buyer,  or 
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when  he  was  already  in  possession  under  another  title.  Civil  Code, 
350,  art.  28.  In  this  case  such  constructive  delivery  does  not  appear 
in  the  sale.    Slave  had  remained  with  vendor. 


Davis  V.  Preval.     VI.  422. 


AN  order  submitting  accounts  to  referees  not  appealable  from. 


Fouque's  Syndics  v.  Vignaud.     VI.  423. 

IN  this  case  the  court  declared  the  meaning  of  that  law  of  the 
Civil  Code,  which  forbids  « the  introduction  of  parol  evidence  against 
or  beyond  what  is  contained  in  the  acts,  or  on  what  may  have  been 
said  before  or  at  the  time  of  making  the  acts  or  since,''  to  be  as  fol- 
lows: We  understand  this  to  mean  that  any  thing  which  may  have 
been  said  to  contradict,  take  from  or  add  to  the  stipulations  of  an 
act  shall  not  be  heard:  but  when  an  act  is  attacked  as  fraudulent  or 
false,  parol  evidence  must,  of  necessity,  be  admitted  on  the  part  of 
the  defendants,  not  indeed  to  alter  or  modify  the  contents  but  to  sup- 
port the  truth  of  the  act  and  the  good  faith  of  the  parties. 
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Maurin  v.  Toustin.     VI.  496. 

IN  this  case  the  court  said:  it  is  useless  for  us  to  take  into  conside- 
ration the  propriety  of  a  charge  of  an  inferior  court  to  the  jury,  when 
the  whole  facts  are  spread  upon  the  record.  For,  to  send  back  the 
case  for  a  new  trial  with  directions  to  withhold  the  part  of  the  charge 
excepted  to,  would  be  productive  of  delay  only,  as  upon  appeal, 
whatever  might  be  the  verdict,  unless  special,  it  would  be  our  duty 
to  weigh  the  evidence,  as  if  there  was  no  verdict. 


Miles  V.  His  Creditors.     VI.  500. 

HELD,  the  bare  circumstance  of  his  surrendering  no  property,  is 
not  sufficient  to  deprive  an  insolvent  debtor  in  actual  custody,  of  the 
benefit  of  the  act  of  1808,  c  16,  when  no  fraudulent  conduct  was 
proved  against  him. 
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Hewes  v.  Lauve.     VI.  502. 

HELD,  a  creditor  of  a  person,  for  whose  debt  defendant  is  sued, 
is  not  an  incompetent  witness  for  plaintiff,  particularly  where  the 
absolute  insolvency  of  his  debtor  does  not  appear. 


Fleekner  v.  Grieve's  Syndics.     VI.  504. 

WHERE,  in  deciding  on  an  application  for  a  ded.potyihe  district 
judge  refused  it  because  the  matter  expected  to  be  proved  was  res 
judicata  between  the  same  parties  in  a  former  suit  in  the  same  court, 
the  supreme  court  hetd  that  the  district  judge  was  correct  in  noticing 
that  former  judgment — also,  that  the  Supreme  Court  may  also  notice 
a  case  on  its  own  files,  it  being  to  its  knowledge  that  the  matter  is 
resjudicata. 


Johnson  v.  Dayidson.     VI.  506. 

If  the  testator  Repose  of  property  to  his  natural  children  which  the  law  reqaires  shonld 
go  to  his  legitimate  brothers  and  sisters,  and  name  an  executor,  the  proper  course  is 
for  the  court  of  probates,  not  to  appoint  a  curator,  to  the  abeent  brothers  and  sisters 
nntil  partition,  but  meanwliiie  to  apponut  a  defensor  to  protect  their  rights  in  making 
the  same* 

APPEAL  from  the  court  of  probates  of  the  parish  of  Orleans. 

42* 
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Mathews,  J.,  delivered  ihe  opinion  of  the  court. 

This  is  a  case  in  which  the  appellant  made  application  to  the  court 
ofprobateSy  to  be  appointed  curator  of  the  absent  heirs  of  James 
Johnson,  late  of  New  Orleans,  deceased,  who  it  seems  made  a  will, 
by  which  he  instituted  his  natural  children,  now  residing  in  Scotland, 
his  universal  heirs,  leaving  some  inconsiderable  legacies  to  his  bro- 
thers, and  appointed  the  appellee  one  of  his  testamentary  executors, 
who  has  since  taken  on  himself  the  execution  of  the  will. 

According  to  the  provisions  of  our  statute,  "  natural  children,  if  the 
father  leaves  legitimate  brothers  and  sisters,  can  receive  from  him, 
either  by  donation  inter  vivos  or  causa  mortis^  only  one  half  of  his 
estate.*'  Civil  Code,  210,  art.  14.  Every  disposition,  in  favor  of 
persons  incapable  of  receiving,  is  declared  null  and  void.  Jd.  212, 
art  17. 

Amongst  the  curators,  which  may  be  appointed,  according  to  our 
law,  it  is  clear  that  a  curator,  wlien  necessary,  may  be  appointed  to 
persons,  who  are  absent  from  the  state,  and  have  property  within  it, 
such  as  heirs  to  a  succession.  In  cases  of  testaments,  the  testament- 
ary executor,  when  some  of  the  heirs  of  the  testator  are  absent,  and 
not  represented  in  the  state,  is,  nevertheless,  authorised  to  take  posses- 
sion of  the  properly  of  the  succession,  and  to  remain  in  possession  of 
the  portion  belonging  to  the  absent  heirs,  until  they  shall  have  sent 
their  power  of  attorney,  or  until  the  expiration  of  the  year.  Id.  246, 
art.  169. 

This  article,  it  is  thought,  can  only  apply  to  cases,  where  all  the 
heirs  (both  those  who  are  absent  and  the  others)  have  been  instituted 
by  the  testator  in  his  will;  as  it  is  the  duty  of  the  e'xecutor  to  carry 
into  full  effect  the  intentions  of  the  testator. 

The  present  case  is  singular  in-  its  circumstances.  The  testament 
is  null  and  void,  so  far  as  it  purports  to  dispose  of  more  than  one 
half  of  the  deceased's  estate.  For  he  institutes  his  natural  children 
heirs,  and  shows,  by  legacies  to  his  brothers,  that  he  had  relations, 
of  that  degree  in  existence.  The  estate  is  not  vacant,  and  cannot  be 
administered  as  such;  because  the  executors  are  clearly  entitled  to 
the  care  and  management  of  it,  and  have  an  interest  opposed  to  the 
rights  of  the  legal  heirs. 

Curators  of  absent  heirs,  are  persons  appointed  by  the  judge  to 
take  care  of,  and  administer  on,  the  portion  of  an  estate  ab  intestato, 
which  falls  to  the  share  of  such  absentees,  "  in  cases  where  some  of 
the  heirs  only  are  absent  and  not  represented."     Id,  172,  art.  121. 

Considering  the  estate  of  the  deceased  to  be  ab  iniesialo^  for  that 
portion  of  it,  which  is  attempted  to  be  disposed  of  by  w^Jl,  contrary 
to  law,  and  to  which  collateral  relations  of  the  deceased,  absent  and 
not  represented,  are  entitled,  it  is  the  duty  of  the  judge  of  probates, 
to  appoint  a  curator  '^to  take  care  of,  and  administer  on  their 
shares." 

But,  before  that  can  be  ascertained,  it  is  necessary  that  a  partition 
should  take  place,  (according  to  the  provisions  of  the  law,  in  such  a 
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case  made  and  provided,)  to  effect  which,  a  defensor  must  be  ap- 
pointed to  protect  the  rights  of  the  absentees.     Id,  174,  art  130. 

Until  a  partition  of  an  estate,  it  ought  not  to  be  placed  in  the  pos- 
session of,  and  administered  by  persons,  holding  under  different 
rights;  who,  when  their  claims  are  equally  good  to  have  the  manage- 
ment of  an  undivided  half,  are  so  also  for  the  management  of  the 
whole;  and  the  estate  cannot  be  administered  by  parts,  till  a  division 
takes  place.  We  are  of  opinion  that  no  curator  ought  to  be  ap- 
pointed. 

ft  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  affirmed,  with  costs. 

Morely  for  the  plaintiff. 

Smithy  for  the  defendant. 


Duncan  et  al.^  Syndics,  v.  BechteL     VI.  510. 

WHERE  defendant  excepted  to  the  petition  for  uncertainty  and 
also  pleaded  the  general  issue,  the  exception  not  having  been  insisted 
on  by  defendant  and  he  having  appealed  from  a  judgment  on  the 
merits,  the  exception  cannot  now  be  noticed. 


Saulet  V.  Loiseau.     VI.  512. 

Cx\SE  of  an  insufficient  affidavit,  offered  to  procure  a  new  trial, 
for  the  purpose  of  discrediting  a  witness. 


498  SUPREME  COURT. 


Goforth  V.  His  Creditors.     VI.  519. 

CARRABY,  who  had  the  vendor's  privilege  on  a  house  which. 
constituted  the  principal  part  of  the  insolvent  estate,  became  the  pur- 
chaser at  the  syndic's  sale  of  the  same  house,  and  refused  to  pay  any 
part  of  the  price.  Unquestionably  this  price  is  liable  with  all  the 
other  incumbered  property  which  was  surrendered,  to  pay  the 
expenses  incurred  in  settling  and  liquidating  the  estate  of  the  insol- 
vent, such  as  notary's  and  auctioneer's  fees,  syndic's  compensation, 
attorney's  fees,  &c.  But  these  charges  must  first  be  paid  out  of  the 
unincumbered  property,  if  it  suflSce. 

Decided^  that  Carraby  is  authorised  to  retain  the  price  in  his  hands 
until  the  syndics  can  show  satisfactorily  that  they  have  not  been 
able  to  raise  any  other  funds  out  of  the  insolvent's  personal  estate 
and  unincumbered  real  property. 


Croizefs  Heirs  t?.  Gaudet.     VI.  524. 

To  come  at  a  knowledge  of  the  facta  from  which  the  verity  of  the  contract  and  tho  good 
faith  of  the  parties  to  the  act  may  be  ascertained,  oral  evidence  must  be  heard.  The 
heir  may  show  that  a  sale  made  by  his  ancestor  is  feigned. 

QtuBre, — Whether  oral  evidence  alone,  unaided  by  any  written  testimony,  be  sufficient 
for  this. 

APPEAL  from  the  court  of  the  second  district. 

Deebiont,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  and  appellees,  as  children  and  legal  heirs  of  Simon 
Croizet,  claim  from  the  appellant,  in  his  capacity  of  curator  to  the 
estate  of  Mary  Martin  Dumontet,  the  restitution  of  a  tract  of  land, 
which  they  allege  was  conveyed  to  her,  in  trust,  by  their  ancestor, 
under  the  semblance  of  a  sale,  to  be  reconveyed  by  her,  after  his 
death,  to  two  of  his  children,  whom  he  intended  to  favor,  to  the  pre- 
judice of  the  others.    The  sale  is  clothed  with  all  the  solenmities 
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required  by  Itiw,  and  the  principal  ground  of  defence  of  the  appellant 
is,  that  such  an  instniment  has  nothing  to  fear  from  the  attacks  of 
verbal  evidence;  and,  as  verbal  evidence  has  been  admitted  in  this 
case,  he  has  excepted  to  its  introduction. 

The  general  rule  that  no  parol  testimony  is  to  be  heard  against  or 
beyond  what  is  contained  in  a  written  act,  is  a  safeguard,  established 
by  law  for  securing  bona  fide  contracts  from  any  attempt  to  alter  or 
vary  them;  but  whenever  an  act  is  impeached  as  false,  fraudulent  or 
feigned,  the  rule  does  notr  apply.  The  question  there  is  no  longer 
shall  the  contents  of  a  written  act  be  preserved  unahered,  but  is  this 
a  bona  fide  act?  When  an  act  is  made  with  an  intent  to  cheat  third 
persons,  there  is,  generally,  nothing  on  the  face  of  it,  which  can  detect 
such  intention.  The  parties  take  good  care  to  give  it  as  fair  an  aspect 
as  if  it  was  made  in  good  faith  and  strict  honesty.  What  then  is  to  be 
done?  Is  fraud  and  villany  to  be  sheltered  under  the  rule  that  no 
witnesses  can  disprove  any  thing  contained  in  a  written  act?  No. 
The  contents  of  the  act  are  not  in  question.  The  verity,  the  reality 
of  the  contract,  the  good  faith  of  the  parties  is  the  object  of  inquiry. 
To  come  at  a  knowledge  of  the  facts  from  which  this  may  be  ascer- 
tained, oral  evidence  must  be  heard.  The  conduct  of  the  parties, 
their  revelations,  and  all  the  circumstances  which  may  tend  to  disclose 
the  artifice,  and  remove  the  veil  under  which  truth  lies  concealed, 
become  a  fair  subject  of  investigation.  The  defendant  does  not  deny 
this  as  a  general  principle;  for,  he  readily  admitted  that,  if  Croizet's 
creditors,  instead  of  his  children,  were  plaintiffs  in  this  case,  they 
would  have  a  right  to  do  what  the  children  have  here  attempted. 
But  he  says,  that  the  heirs  of  Croizet  Are  bound  by  his  acts,  and  have 
no  right  to  show  that,  which,  were  he  alive,  he  would  not  be  permitted 
even  to  allege. 

From  these,  two  questions  arise:  1.  Could  Simon  Croizct,  if  alive, 
plead  that  this  is  a  feigned  sale?  2.  If  he  could  not,  can  the  present 
plaintiffs  plead  it? 

I.  That  the  party  to  a  feigned  contract  may  plead  the  simulation 
is  admitted,  in  general  terms,  by  the  Spanish  jurists.  Their  opinion 
is  predicated  principally  on  that  maxim  of  the  Roman  law:  plus  va- 
lere  quod  agilur^  quam  quod  simulate  concipUur,  Febrero,  who 
has  treated  the  question  more  extensively  than  any  of  the  authors 
within  our  reach,  after  having  enumerated  the  different  sorts  of  simu- 
lation, expresses  himself  as  follows:  En  es/os  tres  casos^  aunque  el 
damnificado  manifiesia  su  torpeza  y  delito  an  haber  iniervenido 
en  la  simulaciony  puede  no  obstante  alegarlay  no  para  fundar  su 
intencion^sino  para  coadyuvar  la  contra  el participejporque  trata 
de  evitar  su  dano,  y  este  lucrarse  en  su  detrimento.  Y  to  tnismo 
puede  hacer  su  heredero,  con  tal  que  el  contrato  no  se  enfraude  del 
fisco^  u  de  otro  tercero.  Provided  the  simulation  be  such  that  no 
third  person  be  defrauded  by  it,  it  may  be  pleaded  by  the  party,  who 
is  willing  to  expose  his  own  turpitude.  Here,  then,  if  we  take  the 
plaintiffs  to  be  altogether  in  the  room  of  Simon  Croizet,  there  are  no 
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third  persons  defrauded  by  the  alleged  simulation,  and  it  may  be 
pleaded.  Whether  in  support  of  such  a  plea,  the  party  can  produce 
oral  evidence  alone,  unaided  by  any  written  testimony,  is  a  question 
of  some  importance;  and  as  there  is  no  necessity  to  decide  it  here 
absolutely,  we  will  pass  to  the  consideration  of  the  other  point,  to  wit; 
can  the  present  plaintifis  plead  the  simulation  of  this  contract  as  per* 
sons  distinct  from  their  father,  and  produce  parol  proof  in  support  of 
their  allegation? 

II.  The  plaintiflfs  we  take  to  be  the  legitimate  children  of  Simon 
Croizet;  for  after  their  allegation  that  they  are  Croizet's  legal  heirs 
and  representatives,  the  admission  of  the  defendant  that  they  are  his 
children,  goes  fully  to  establish  that  fact 

The  plaintiffs  then,  as  such  legitimate  children,  are  entided  by  law 
to  a  portion  of  their  father's  estate,  which  it  was  not  in  his  power  to 
deprive  them  of,  except  for  the  causes  also  expressed  by  law.  Where 
a  parent  has,  by  any  practice,  endeavored  to  remove  from  the  reach 
Otf  his  children  that  which  the  law  made  it  his  duty  to  preserve  for 
Uiem,  their  interest,  instead  of  deriving  from  their  ancestor,  is  in  direct 
opposition  to  his  acts.  To  pretend  that,  because  they  are  his  children, 
they  are  bound  by  such  acts,  would  be  giving  countenance  to  a  vio« 
lation  of  the  law,  and  annihilating  rights  which  the  law  has  created* 
With  respect  then  to  their  legitimate  portion,  children  have  rights, 
which  not  only  are  independent  and  distinct  from  those  of  their 
parents,  but  may  be,  as  in  this  case,  directly  at  war,  with  those  which 
their  parents  wish  to  exercise.  Children  entitled  to  a  legitime  are 
quasi  creditors  of  their  parent's  estate:  ^'  legitima  non  dicitur  lucrum, 
^d  quasi  debilum?^  Lopez  on  Part,  6,  10,8.  Hence,  children  are 
not  bound  by  the  donations,  even  inter  vivos,  which  their  parents  may 
have  made  to  the  prejudice  of  their  legitime,  di,nd  may  sue  the  donees 
to  have  the  donations  reduced  to  the  amount  which  the  donor  could 
dispose  of  Civil  Code,  212,  art.  19 — 26.  •^/ortiori,c&n  theyattack 
the  actg  of  their  parents,  by  which  they  are,  not  merely  prejudiced, 
but  defrauded. — For  the  purpose  then  of  asserting  their  rights  to  the 
legitime  secured  to  them  by  l^w,  children  must  be  viewed  in  the 
character  of  third  persons,  and  as  such  be  permitted  to  allege  and 
prove  anything  that  creditors  might  avail  themselves  of. — It  is,  there- 
fore, our  opinion,  that  the  district  judge  acted  correctly  in  admitting 
on  their  part,  any  evidence  which  could  establish  the  simulation  of  the 
contract,  by  which  they  say  they  have  been  defrauded. 

As  to  the  nature  of  the  evidence  received  and  the  weight  which  it 
ought  to  have,  we  do  not  think  ourselves  at  liberty  to  take  that  into 
consideration;  there  being  in  the  record  no  statement  of  facts,  nor 
any  certificate  showing  that  all  the  evidence  is  there  contained. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 

Turner,  for  the  plaintiffs. 

Henry,  for  the  defendant. 
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Harvey  v.  Fitzgerald.     VI.  530. 

Contracts  which  are  founded  on  smoggling  transactions,  wherein  both  parties  were  con- 
cerned,  are  clearly  such  as  will  not  be  enforced  by  a  court  of  justice,  fiot  the  defend, 
ant  cannot  take  adrantage  of  the  illegality  of  the  contract,  without  having  alleged  it  in 
his  answer. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans, 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  Harvey,  to  recover  the  price  or  value 
of  a  quantity  of  merchandise,  described  in  the  petition,  which  he 
alleges  was  placed  by  him  in  the  possession  of  Fitzgerald,  to  be  sold 
on  commission  for  and  on  account  of  the  plaintiff.  He  charges  the 
defendant  with  an  intention  of  defrauding  him,  by  detaining  the 
proceeds  of  the  merchandise  to  his  own  use. 

The  answer  contains  a  general  denial  of  all  the  allegations  in  the 
petition,  and  on  this  issue  alone,  the  case  was  tried  by  a  jury  in  the 
court  below,  where  a  general  verdict  was  found  for  the  plaintiff,  and 
judgment  having  been  given  therein,  the  defendant  appealed. 

In  the  course  of  the  trial,  in  the  court  a  quo,  it  appeared  by  the 
testimony  of  some  witnesses,  that  the  plaintiff  had  acknowledged  that 
the  goods,  to  recover  the  value  of  which  this  suit  is  brought,  were 
smuggled,  and  that  it  was  a  smuggling  transaction  between  him  and 
the  defendant. 

On  this  evidence,  it  is  insisted  by  the  counsel  of  the  defendant  and 
appellant,  that  should  this  court  be  of  opinion  that  such  a  contract, 
as  stated  in  the  petition,  really  existed  between  the  parties,  it  must 
be  considered  as  illegal  and  void,  on  account  of  having  for  its  found- 
ation a  transaction  in  fraud  of  the  revenue  laws  of  the  United  States 
-—that  is  one,  in  which  courts  of  justice  ought  not  to  interfere  to 
relieve  either  party,  according  to  the  maxim,  ex  turpi  causa  non 
oritur  actio. 

The  principal  evidence,  in  support  of  the  plaintiff's  claim,  consists 
of  letters  from  the  defendant,  and  a  feigned  account  of  sale  of  the 
goods,  made  by  him  to  Wellman  and  Phillips.  Witnesses  were  also 
introduced  to  show  the  intimacy,  which  subsisted  between  the  parties, 
about  the  time  at  which  the  property  may  be  supposed  to  have  been 
delivered  to  the  defendant*  From  the  whole  testimony,  as  it  comes 
up  with  the  record,  we  see  no  reason  to  differ  from  the  jury,  in  rela- 
tion to  the  important  facts  of  the  case. 

Contracts,  which  are  founded  on  smuggling  transactions,  wherein 
both  parties  have  been  concerned,  are  dearly  such  as  will  not  be 
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enforced  by  courts  of  justice,  and  whenever  facts  are  established 
according  to  sound  rules  of  pleading  and  evidence,  showing  their 
illegality  and  turpitude,  actions  to  carry  them  into  effect  ought  not 
to  be  sustained. 

Since  this  cause  was  argued  on  its  merits,  a  new  discussion  has 
taken  place,  at  the  request  of  the  court,  on  the  question  whether  the 
defendants  can  take  advantage  of  the  illegality  of  the  contract,  with- 
out having  alleged  it  in  his  answer.  Our  laws,  on  the  subject  of 
the  practice  of  courts  in  civil  cases,  contain  provisions  tending  as 
much  as  possible  to  simplify  it  and  relieve  us  from  all  unnecessary 
technical  rules,  relating  to  special  pleadings.  But  parties  in  a  suit 
are  bound  on  the  one  side,  plainly  and  substantially  to  set  forth  the 
cause  of  action,  and  on  the  other,  the  means  of  defence — a  denial  of 
the  facts  stated  in  the  petition,  or  a  statement  of  other  facts  in  avoid- 
ance of  those.  It  is  necessary  to  a  fair  administration  of  justice  that 
such  certainty  should  prevail  in  pleading,  as  to  put  each  party  on  his 
guard.  The  rule  of  law,  which  requires  that  judgments  should  be 
rendered  super  allegata  et  probata^  is  founded  on  common  sense 
and  principles  of  justice.  The  illegality  of  a  contract,  arising  from 
transactions  infraudem  legis^  may  be  taken  advantage  of  by  a  plea 
in  bar,  a  peremptory  exception  of  the  civil  law,  and  should  be  regu- 
larly pleaded  as  that  of  dolt  mali  or  rei  judicaise.  Such  pleas,  of 
necessity,  carry  with  them  a  suggestion  of  facts,  in  avoidance  of  those 
stated  by  the  plaintiflf  and  often  require  testimonial  proof  of  their 
.  truth,  which  the  opposite  party  may  rebut  In  an  action  grounded 
on  an  engagement,  entered  into  with  a  view  to  contravene  the  gene- 
ral policy  of  the  laws,  if  the  plaintiff,  by  the  evidence  in  support  of 
his  claim,  should  also  show  the  turpitude  and  illegality  of  the  trans- 
action, perhaps  it  would  be  the  duty  of  the  court,  before  whom  the 
suit  was  instituted,  immediately  to  dismiss  it.  But  the  present  case, 
from  any  thing  that  appears  on  the  record,  is  not  thus  circumstanced. 
It  does  not  appear  with  certainty  by  which  of  the  parties  the  wit- 
nesses were  introduced,  who  testified  to  the  confession  of  the  plain- 
tiff that  the  transaction  was  a  smuggling  one.  From  the  manner  in 
which  the  testimony  is  arranged  on  the  record,  this  confession 
seems,  in  the  first  instance,  to  have  been  drawn  from  one  of  the 
plaintiff's  witnesses,  by  cross-examination,  on  the  part  of  the  defend- 
ant, and  in  the  second,  to  have  been  proved  by  a  witness  of  the 
latter. 

It  is  true,  that  the  maxim,  Nemo  allegans  suam  turpitudinem 
est  atidtendusy  appears  to  be  opposed  to  any  system  of  pleading, 
.which  would  compel  a  defendant  to  allege  his  own  turpitude.  Whe- 
ther this  rule  be  applicable  only  to  plaintiffs,  who  call  on  courts  of 
justice  to  enforce  their  base  and  illegal  agreements,  and  ought  not  to 
be  invoked  against  a  defendant,  is  a  question,  which  in  the  present 
case  there  is  no  necessity  of  determining.  The  civil  law  puts  the 
exception  of  general  illegality  on  the  same  footing  with  those  of 
flto/i  maliy  or  rei  judicaiae^  fyc,  ff.  44, 1,  3.    No  principle  of  juris- 
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prudence  exists  to  prevent  a  defendant  from  alleging  the  turpitude 
of  the  plaintiff,  and  si^ch  allegation  would  answer  all  reasonable  pur- 
poses of  the  strictest  rule  of  pleading,  by  putting  the  adversary  on 
his  guard:  although  it  should  afterwards  appear  that  they  were  both 
equally  base  or  immoral. 

From  this  view  of  the  case,  the  judgment  of  the  parish  court  might 
be  affirmed,  without  any  reasoning,  were  it  not  that  there  are  cross 
appeals.  The  plaintiff  contends  that  the  damages,  assessed  by  the 
jury,  are  too  small.  As  the  contest  between  the  parties  is  involved 
in  some  doubt  and  mystery,  and  as  the  verdict  is  not  contrary  to 
evidence,  and  the  probable  justice  of  the  case, 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
and  that  each  party  pay  his  own  costs  in  this  court. 

Henneny  for  the  plaintiff, 

WorkmaUy  for  the  defendant. 


Vol.  I. 
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Williams  v.  Gilbert.     VI.  553. 


DECIDED,  an  obligation  for  a  certain  quantity  of  cotton  to  be 
delivered  on  a  day  certain,  to  be  received  and  taken  by  the  creditor 
in  lien  of  3,000  dollars  due  him  at  the  date  of  the  contract,  is  not  to 
be  discharged  by  the  payment  of  that  sum;  but  may  be  enforced 
either  specifically,  or  by  the  payment  of  a  sum  of  money  which  could 
enable  the  creditor  to  purchase  the  same  quantity  of  cotton,  on  the 
day  on  which  it  was  to  have  been  delivered. 


Castanedo  v.  Toll     VI.  557. 


PLAINTIFF  and  defendant  agreed  that  the  latter  should  act  as  a 
gardener  and  overseer  on  the  plantation  of  the  former,  and  should  be 
rewarded  by  a  share  in  the  profits — the  former  being  dissatisfied 
with  the  conduct  of  the  latter,  desired  him  to  quit  the  place,  and  did  put 
another  overseer  there,  whom  defendant  expelled.    Plaintiff  sued  to 
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be  restored  and  quieted  in  his  possession,  and  that  defendant  be 
enjoined  from  disturbing  him.  Heldy  the  answer  does  not  deny  the 
plaintiff's  title  to  the  plantation,  and  plaintiff's  right  thereto  cannot 
be  affected  by  any  contract  not  written,  except  a  lease,  which  is  not 
here  pretended  to  have  existed.  Civil  Code,  310,  art.  241.  If  de- 
fendant has  been  improperly  turned  out  of  his  employment  he  has 
his  remedy,  but  not  in  this  action. 


Girod  V.  Lewis,     VI.  559. 

The  marriage  of  a  aUve  has  its  cWil  effects  on  his  emancipation. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

The  only  question  in  this  case,  submitted  to  the  court,  is  whether 
the  marriage  of  slaves  produces  any  of  the  civil  eflfects  resulting  from 
such  a  contract,  after  m^inumission. 

It  is  clear,  that  slaves  have  no  legal  capacity  to  assent  to  any  con- 
tract. With  the  consent  of  their  masters  they  may  marry,  and  their 
moral  power  to  agree  to  such  a  contract  or  connection  as  that  of  mar- 
riage, cannot  be  doubted;  but,  whilst  in  a  state  of  slavery  it  cannot 
produce  any  civil  effect,  because  slaves  are  deprived  of  all  civil  rights. 
Emancipation  gives  to  the  slave  his  civil  rights,  and  a  contract  of 
marriage,  legal  and  valid  by  the  consent  of  the  master  and  moral  as- 
sent of  the  slave,  from  the  moment  of  freedom,  although  dormant 
during  the  slavery,  produces  all  the  effects  which  result  from  such 
contract  among  free  persons. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  parish  court  be  affirmed  with  costs. 

Duncariy  for  the  plaintiff. 

Hennen,  for  the  defendant. 
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Delazerry  ».  Blanque's  Syndics.     VI.  560. 

I 

HELDy  the  surety  on  an  appeal  bond  may  be  sued  without  exe- 
cution having  previously  issued  against  Ihe  property  of  the  prin- 
cipal, where  the  principal  has  become  insolvent  and  surrendered.  In 
that  case,  no  execution  could  have  issued,  nor  could  surety  possibly 
point  out  any  property. 


Smith  V.  Kemper.     VI.  563. 

APPEAL  dismissed  from  insufficiency  of  the  statement  of  facts  to 
diow  the  merits  of  the  case. 


Cuvillier  v.  M'Donogh.     VI.  564. 

PLAINTIFF  purchased  from  defendant  four  squares  in  the  town 
of  M'Donogh,  on  a  plan  on  which  the  squares  are  marked  and  num- 
bered. Demanding  to  be  put  in  possession  he  was  referred  first  to 
the  surveyor,  who  informed  him  that  his  squares  being  in  the  rear 
their  lines  could  not  be  run  for  some  days,  but,  insisting  on  imme- 
diate possession,  defendant  himself  offered  to  put  him  in  possession, 
which  he  declined  inasmuch  as  defendant  was  no  surveyor  and  might 
make  errors.  Plaintiff  sued  for  a  rescission  of  the  sales.  Decided^ 
that  the  defendant  gave  him  tradition  by  consenting  that  he  should 
take  possession.    Civil  Code,  350,  art.  19. 
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De  Armas  and  Wife  v.  Hampton.     VI.  567. 

THIS  case  involved  the  interpretation  of  a  special  clause  in  a  mar- 
riage contract. 


Dodge's  Case.     VI.  569. 

If  defendant  in  execntion  be  discharged  on  habeas  corpus^  the  plaintiff  may  appeal. 

Habeas  corpus  aeenis  not  the  rightful  proceeding  when  petitioner  is  in  the  prison 

bounds. 
On  failure  of  plaintiff  to  make  the  advance  for  the  maintenance  of  his  debtor  in  jail,  the 

latter  cannot  bo  discharged  ex  farter  without  notice  to  plaintiff^ 

APPEAL  from  the  court  of  the  first  district. 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

This  man  caused  himself  to  be  brought  before  the  district  court, 
by  a  writ  of  habeas  corpus.  By  the  return  of  the  jailor,  it  appeared 
he  was  committed  on  an  execution  from  that  court,  and  admitted  to 
the  bounds  of  the  prison,  having  given  bond  and  security  according 
to  law.  The  sheriff  and  jailor  made  oath,  that  the  plaintiff,  in  the 
execution,  had  not  paid  in  advance,  or  otherwise,  the  sum  required 
by  the  act  of  February  7, 1817,  §  5,  whereupon  he  was  discharged 
and  the  plaintiffs  in  the  execution  appealed. 

It  is  contended,  that  no  appeal  lies  from  a  discharge  on  a  writ  of 
habeas  corpus:  as  the  proceedings- thereon  are  of  the  most  summary 
kind,  and  cannot  be  suspended  or  delayed  by  an  appeal.  They  may 
be,  and  often  are  had,  at  chambers  before  a  judge,  and  an  appeal  is 
said  to  lie  only  from  the  judgment  of  a  court. 

Secondly,  that  the  prisoner  was  rightly  discharged. 

I.  It  appears  to  us,  that  the  writ  of  habeas  corpus  was  improperly 
resorted  to.  The  appellee  was  under  no  physical  restraint,  and  there 
was  no  necessity  to  a  court  or  judge,  to  cause  any  moral  restraint  to 

43* 
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cease.  The  sheriff  did  not  detain  him,  since  he  had  admitted  him  to 
the  benefit  of  the  bounds:  the  doors  of  the  jail  were  not  closed  on 
him,  and  if  he  was  detained,  it  was  not  by  the  sheriff  or  jailor.  If  his 
was  a  moral  restraint,  it  could  not  be  an  illegal  one. 

The  object  of  the  appellee  was,  therefore,  not  to  obtain  the  remo- 
val of  an  illegal  restraint  from  a  judge,  but  the  declaration  of  the 
court  J  that  the  plaintiffs  in  the  execution  had,  by  their  neglect,  lost  the 
right  of  detaining  him.  A  judgment  declaring  such  a  neglect,  and 
pronouncing  on  the  consequences  of  it,  was  what  the  appellee  had  in 
view.  The  correct,  and  ordinary  means  of  obtaining  it,  was  by 
bringing  the  plaintiffs  in  the  execution  into  court,  in  order  to  have  the 
neglect  complained  of  contradictorily  pronounced  therein.  If  this 
mode  had  been  pursued,  the  decision  of  the  district  court  would  cer- 
tainly have  been  liable  to  be  examined  in  this  court.  Is  it  less  so, 
because  the  same  decision  has  been  obtained,  without  giving  to  the 
plaintiffs  in  the  execution  the  opportunity  of  being  heard?  We  think 
not 

II.  It  is  contended,  that  on  the  failure  of  the  plaintiffs  to  make  the 
advance,  the  appellee  was  ipso  facto  discharged,  and  the  jailor  had 
no  longer  the  right  of  detaining  him.  As  he  had  given  security,  and 
been  admitted  to  the  bounds,  the  jailor  could  not  legally  detain  him, 
before  the  neglect.  If  he  was  ipso  facto  discharged,  from  the  obli- 
gation of  remaining  within  the  bounds,  he  needed  no  habeas  corpus. 
He  was  at  liberty  to  go  wherever  he  pleased.  From  his  applying  to 
the  court,  we  are  to  infer,  that  he  believed  his  discharge  by  the  court 
necessary.  Before  the  court  could  discharge  him,  it  was  bound  to 
inquire  into  the  correctness  of  the  fact  alleged,  and  to  determine  the 
legal  consequences  of  it  The  party,  whose  rights  were  to  be  affected 
by  the  decision  of  the  court,  had  a  right  to  hear  the  allegation  and 
proof,  and  to  be  heard  in  disproving  it,  and  in  showing  that  the  con- 
sequences of  it  were  not  those  on  which  the  adverse  party  insisted. 
The  court  erred  in  proceeding  ex  parte. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  be 
annulled,  avoided  and  reversed,  at  the  costs  of  the  appellee. 

Duncan^  for  the  appeUant 

Livingstony  for  the  appellee. 
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Woodward  et  ah  v.  Braynard  d  al.     VL  572, 

JUDGMENT  of  the  court  below  reversed  and  plaintiff's  petition 
dismissed,  hecause  there  was  no  answer  filed  by  the  attorney  appoint- 
ed by  the  court  to  represent  defendant,  nor  any  judgment  by  default 
taken.  The  defendant,  moreover,  was  not  before  the  court,  as  no  pro- 
perty of  his  was  in  the  power  or  custody  of  the  court.  An  assign- 
ment of  certain  rum,  made  before  attachment,  when  defendant  Bray- 
nard was  in  insolvent  circumstances  to  the  knowledge  of  the  assignees, 
is  not  absolutely  void,  it  appearing  that  the  proceeds  had  been  fairly 
applied  by  the  assignees  to  the  payment  of  duties,  freight  and  charges 
on  the  rum,  and  further  that  the  debtor  received  a  valuable  consider- 
ation at  the  time  from  one  of  the  assignees,  in  becoming  his  bail. 
But  if  the  holders  are  to  account,  they  must  do  so  to  the  mass  of  the 
creditors  of  Braynard,  not  to  any  individual  of  them. 


Piernas  v.  Blanque's  Syndics.     Vt.  577. 

In  takinjf  the  correctnesB  of  the  judge*!  condoct  in  admitting  evidence,  the  queetioa  a«  it 
stood  when  he  gave  his  opinion  moat  be  ejcamined* 

Where  the  petition  charges  fraud  only  in  defendants  refusing  to  give  a  defeasance  or 
counter  letter,  and  plaintiff  could  only  prove  this  by  showing  the  intention  of  the 
parties  at  the  time  of  executing  the  deed,  and  he  offers  to  prove  this  intention  by  wit^ 
nesscs,  and  defendant  agrees  that  witnesses  may  be  examined  to  prove  the  fraud 
alleged,  and  there  is  a  special  verdict  that  there  was  no  fraud  and  yet  the  facts  found 
are  such  as  require  the  judgment  of  the  court  in  favor  of  plaintiff— if  defendant  do 
not  insist  on  a  new  trial,  he  cannot  be  relieved,  on  the  ground  that  this  testimony 
ought  to  have  been  listened  to  only  so  far  as  it  tended  to  establish  fraud. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 
The  petition  states  that  the  plaintiff,  being  in  need,  applied  to 
Blanquc,  who  loaned  her  the  sum  of  one  thousand  dollars,  and  she^ 
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being  willing  to  secure  him  by  su  mortgage  of  three  slaves,  whom  she 
possessed,  he  availed  himself  of  her  necessitous  situation,  of  the  influ- 
ence he  possessed  over  her,  and  the  confidence  which  he  enjoyed  as 
her  brother-in-law,  and  induced  her  to  execute  an  absolute  bill  of 
sale,  instead  of  a  mortgage — that  two  of  the  said  slaves  were  then 
hired  to  the  wife,  now  widow  of  said  Blanque,  in  whose  possession 
they  have  ever  since  remained,  and  the  other  was  then,  and  has  ever 
since  been  in  the  possession  of  the  plaintiff — that  the  said  Blanque, 
ever  after  continued  by  fair  promises  to  avoid  a  settlement  with  the 
plaintiff,  as  well  for  the  hire  that  was  due  her  for  the  said  slaves, 
during  a  long  period  before  the  loan  and  ever  since,  as  for  other  sums, 
in  which  he  became  indebted  to  her,  and  died  insolvent,  before  any 
settlement  could  be  obtained  from  him.  The  petition  concluded  that 
the  defendants  may  come  to  settlement,  and  on  receiving  the  balance, 
if  any  be-  due,  be  for  ever  enjoined,  &c. 

Annexed  to  the  petition,  were  two  notes  from  Blanque  to  the  plain- 
tiff, posterior  to  the  date  of  the  instrument,  by  which  he  begged  the 
use  or  hire  of  the  slave,  who  remained  with  the  plaintiff,  and  a  note 
of  L.  B.  Macarty,  a  brother-in-law  of  Blanque's,  and  concerned  with 
him  in  a  plantation,  conveying  an  intimation  that  his  father,  Blanque's 
father-in-law,  desired  to  purchase  the  same  slave,  desiring  to  know  his 
price)  &c. 

The  case  was  submitted  to  a  jury,  who  found  specially,  that  the 
bill  of  sale  was  not  fraudulent,  but  a  security  for  the  loan — that  the 
slaves  were  worth  double  the  sum  loaned — that  one  of  the  slaves 
continued  to  remain  with  the  plaintiff  without  any  claim  being  made 
to  him  by  Blanque — ^that  he  was  at  times  hired  out  by  the  Chevalier 
Macarty,  father-in-law  to  Blanque,  to  work  on  an  estate  in  which  he 
and  Blanque  were  jointly  concerned,  and  the  Chevalier's  son,  applied 
in  his  father's  name  to  the  plaintiff,  for  the  purchase  of  the  slave, 
offering  1200  dollars;  that  Blanque  accounted  with  the  plaintiff  for 
the  hire  of  the  three  slaves,  including  the  one  hired  for  the  plantation. 

That  four  years  after  the  date  of  the  sale,  Blanque  exhibited  an 
account  against  the  plaintiff,  in  which  he  made  no  charge  for  the 
hire  of  the  slave  sold,  which  remained  with  the  plaintiff,  and  on  the 
same  day,  she  rendered  an  account  to  Blanque,  which  she  receipted, 
in  which  she  charged  him  with  848  dollars,  50  cents,  for  the  hire  of 
the  said  negroes,  to  which  he  made  no  objection. 

There  was  judgment,  that  on  the  plaintiff*  paying  to  the  defendant 
the  sum  loaned,  with  interest,  the  act  of  sale  be  cancelled. 

The  defendants  appealed,  there  was  neither  statement  of  facts,  nor 
any  certificate  of  the  whole  evidence  being  on  the  record. 

But  It  appeared,  by  a  bill  of  exceptions  that,  at  the  trial,  the  plain- 
tiff's counsel  offered  witnesses  to  prove  the  meaning  of  the  parties, 
when  the  bill  of  sale  was  made,  the  defendants  objected  to  any  wit- 
ness being  introduced  except  to  prove  fraud,  and  the  court  overruled 
the  objection. 

The  record  shows  that,  after  the  verdict,  the  defendants  moved  for 
a  new  trial. 
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1.  Because  the  verdict  was  contrary  to  law. 

2.  Because  no  evidence  could  be  admitted,  except  as  it  fended  to 
show  the  fraud  alleged,  and  as  the  evidence  produced  tended  only 
to  show  the  intention  of  the  parties,  at  the  time  of  the  contract,  it  was 
adnxitted  in  direct  violation  of  the  law. 

The  counsel,  afterwards,  withdrew  the  motion  as  it  was  his  inten- 
tion to  appeal. 

The  facts  being  specially  found  by  the  jury,  and,  the  judgment  of 
the  court  correctly  given  thereon,  we  have  only  to  inquire,  whether 
the  court  erred,  in  suffering  the  witnesses  excepted  to,  to  be  sworn,  and 
all  the  facts,  on  this  point,  must  be  taken  from  the  bill  of  exceptions. 

The  defendants'  counsel,  according  to  his  own  showing,  did  not 
oppose  the  introduction  of  any  witness  to  prove  the  fraud  alleged; 
the  plaintiff's  counsel  only  prayed,  that  witnesses  might  be  heard  to 
prove  the  intention  of  the  parties  in  executing  the  deed.  Now,  no 
fraud  could  be  proved  against  Blanque,  according  to  the  allegations 
of  the  petition,  which  charge  fraud  only  in  refusing  to  give  a  defea- 
sance or  counter-letter,  without  showing  the  intention  of  the  parties, 
at  the  time  of  the  execution  of  the  deed.  If  the  plaintiff  prayed  to 
prove  that  intention  by  witnesses,  and  the  defendants  consented  that 
the  fraud  alleged  might  be  proved  by  witnesses,  they  agreed  to  what 
the  plaintiff  proposed,  and  the  judge  could  not  reject  evidence  of  the 
intention  of  the  parties,  without  rejecting  evidence  of  the  fraud,  which 
both  parties  were  content  should  be  produced:  we  are,  therefore,  of 
opinion  that  he  did  not  err  in  this  respect. 

But,  it  is  contended,  that  the  finding  of  the  jury,  that  there  was  no 
fraud  intended  by  Blanque  in  taking  the  bill  of  sale,  alters  the  ques- 
tion, and  since  it  is  apparent  that  no  fraud  did  exist,  the  testimony 
was  improperly  admitted. 

In  testing  the  correctness  of  the  judge's  conduct  in  admitting  the 
evidence,  \ve  are  to  examine  the  question,  as  it  stood,  when  he  gave 
his  opinion.  Both  parties  agreed  to  the  same  proposition,  though  in 
a  different  manner:  the  defendants  agreed  that  witnesses  should  be 
examined  to  prove  the  fraud — the  plaintiff,  in  order  to  prove  the . 
fraud,  sought  to  establish  the  sine  qua  non,  viz:  that  the  parties 
meant  not  to  have  a  sale,  but  a  mortgage  executed. 

Whether,  after  the  jury  found  there  was  no  fraud,  there  ought  not 
to  have  been  a  new  trial  granted,  or  whether  before  the  verdict,  the 
jury  ought  to  have  been  charged,  that  if  no  fraud  was  practised  to 
obtain  a  bill  of  sale,  a  part  of  the  said  testimony  ought  to  have  been 
rejected,  is  not  a  proper  subject  for  our  inquiry.  For  the  motion  for 
a  new  trial  was  withdrawn,  and  none  appears  to  have  been  made  for 
the  judge's  direction  to  the  jury.  Our  attention  must  be  confined  to 
the  bill  of  exceptions,  taken  on  the  admission  of  the  parol  testimony; 
for  we  are  bound  by  the  special  verdict,  and  if  we  were  not,  we  find 
that  the  jury  had  before  them  written  evidence  to  support  their 
finding,  viz:  that  resulting  from  the  low  price,  mentioned  as  the  con- 
sideration, the  account  of  the  insolvent  in  which  no  hire  was  charged 


513  SUPREME  COURT. 

[Piernat  o.  Blanqae's  Syndics.] 

for  the  slave  whom  the  plaintiff  retained,  and  the  account  of  the 
plaintiff,  in  which  the  insolvent  was  charged  several  hundred  dollars, 
for  the  hire  of  the  negroes  he  held,  and  finally,  the  note  of  the  insol- 
vent, in  which  one  of  the  slaves  mentioned,  in  the  bill  of  sale,  is  con- 
sidered as  still  the  property  of  the  plaintiff. 

We  are  of  opinion,  that  the  defendants,  having  consented  to  the 
introduction  of  parol  testimony  to  prove  the  fraud,  cannot  complain 
that  the  judge  allowed  such  testimony  to  go  to  the  jury,  and  that  the 
parties  contemplated  no  transfer  of  property,  but  only  the  security  of 
the  defendants'  insolvent  in  the  loan  he  was  about  to  make. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  parish  court  be  affirmed  with  costs. 

Smith,  for  the  plaintiff. 

Ellery,  for  the  defendants. 


Terril  et  ah  v.  Flower  et  ah     VI.  583. 

All  the  parlies  to  a  dissolved  firm  may  joia  in  the  same  suit  for  claiming  property  which 
is  in  common  between  them. 

If  the  afrent  evidently  meant  one  voyage,  and  the  principal  understood  another,  no  con- 
tract of  mandate  can  be  said  to  have  taken  place  between  them. 

APPEAL  from  the  court  of  the  first  district. 

Derbiont,  J.,  delivered  the  opinion  of  the  court. 

Abel  Terril  and  John  T.  Marsh,  formerly  trading  under  the  firm  of 
Terril  &  Marshj  owned  a  brig  named  the  Hero,  which,  while  here 
was  consigned  to  the  house  of  Flower  &  Finlay,  the  defendants,  in 
February,  1817.  Sometime  before  the  departure  of  the  brig  from 
this  port,  John  T.  Marsh  one  of  the  plaintiffs  apphed  to  them  to  cause 
the  vessel  to  be  insured.  It  is  alleged  that  he  gave  positive  orders 
for  that  purpose,  requesting  the  insurance  to  be  made  both  for  the 
outward  and  the  return  voyage.  The  insurance,  however  was  not 
effected;  and  the  brig  having  been  struck  by  lightning  and  considera- 
bly shattered,  on  her  return  here,  the  plaintiffs  pray  that  their  agents 
may  be  decreed  to  pay  them  damages  to  the  amount  of  their  loss. — 
From  the  verdict  and  judgment  which  the  plaintiffs  obtained  in  the 
court  of  the  first  district,  the  defendants  have  appealed. 

The  defence,  which  they  set  up,  is, 
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1.  That  Abel  Terril  and  John  T.  Marsh,  being  no  longer  in  part- 
nership at  the  time  this  suit  was  instituted,  could  not  sue  in  the  name 
of  the  firm. 

2.  That  the  instructions  given  by  the  appellees  to  eflect  insurance, 
were  not  positive  but  discretionary,  and  they  did  not  extend  to  the 
return  voyage. 

3.  That  supposing  the  instructions  to  have  been  positive,  the  ap- 
pellees have  failed  in  taking  the  legal  steps  necessary  to  make  the 
appellants  liable. 

I.  The  first  ground  we  consider  as  untenable  in  a  case  where  all 
the  parties  interested  in  the  late  firm  have  united  as  plaintiffs  in  the 
suit.  It  would  at  best  make  it  questionable  whether  they  can  recover 
jointly  or  must  have  judgment  each  for  his  share;  but  it  cannot  defeat 
their  rights  to  join  in  the  same  suit  for  claiming  property  which  is  so 
common  between  them. 

II.  The  next  plea  of  the  appellants  rests  principally  on  matter  of 
fact.  And  here,  although  it  is  evident  that  the  jury  cannot  have  found 
for  the  plaintiffs,  without  being  satisfied  that  the  instructions  for  in- 
suring were  positive,  and  that  they  did  extend  to  the  return  voyage, 
yet  as  the  verdict  is  a  general  one,  and  the  whole  of  the  evidence  is 
spread  before  us,  such  as  it  was  produced  below,  the  law  makes  it 
our  duty  to  inquire  into  that  evidence,  and  to  decide  whether  it  sup- 
ports the  finding  of  the  jury. 

That  instructions  were  given  by  one  of  the  plaintiffs,  to  the  appel- 
lants to  effect  insurance  on  the  brig  Hero,  when  she  was  about  to  sail 
from  this  port  in  February,  1817,  is  a  fact  satisfactorily  established. 
Whether  these  instructions  extended  to  the  return  voyage  of  the  brig 
is  the  question  which  requires  investigation. — To  this  point  one  single 
witness  has  deposed.  This  deposition,  if  rational  in  itself  and  not  in- 
consistent with  the  circumstances  of  the  case,  must  prevail.  Let  us 
examine  it  attentively.  An  evening  in  February,  1817,  the  wit- 
ness went  into  the  store  of  the  defendants  with  John  T.  Marsh,  one 
of  the  plaintiffs,  and  then  and  there  heard  a  conversation  which  took 
place  between  Marsh  and  the  late  Michael  Finlay,  one  of  the  part- 
ners of  the  house,  relative  to  the  insurance  of  the  brig  Hero,  on  a 
voyage  then  in  contemplation  to  be  performed, — Here  is  from  the 
beginning  a  great  want  of  certainty,  as  to  the  voyage  for  which  this 
insurance  is  to  be  made.  This  only  witness,  on  whose  only  deposi- 
tion the  defendants  are  to  be  charged,  does  not  know  what  was  the 
voyage,  about  which  this  conversation  took  place.  The  brig  was 
despatched  sometime  after  to  Norfolk  or  Richmond;  but  surely  we 
are  not  to  conclude  from  thence  that  the  voyage,  in  contemplation  at 
the  time  of  the  conversation  alluded  to,  was  indubitably  the  voyage 
which  was  afterwards  performed.  Yet  unless  the  identity  of  the 
voyage  be  proved  beyond  a  doubt,  the  plaintiff's  case  has  no  basis  to 
rest  upon.  But  to  proceed:  Marsh,  who  had  not  made  up  his  mind 
about  insuring  the  brig,  asked  Finlay,  "  whether  it  would  be  best  to 
insure  her;"  Finlay  after  some  hesitation,  said:  '^  yes;  the  brig  should 
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be  insured,  as  she  will  be  on  her  return  voyage  aboul  the  equinoc- 
tial galesJ^^  Here  the  witness  gives  the  reason  for  which  the  brig 
was  to  be  insured;  that  reason  must  be  consistent;  for  if  the  motive, 
said  to  have  been  assigned  for  an  action,  is  incompatible  with  it,  the 
person  who  relates  what  he  has  heard,  will  be  supposed  to  have  mis- 
understood the  conversation.  If  a  witness  would  say  that  a  vessel 
was  ordered  to  be  despatched  in  December  to  Greenland,  to  avail 
herself  of  the  long  days  ^nd  mild  season,  there  would  be  no  doubt  of 
such  witness  having  mistaken  one  country  for  another,  and  no  hesita- 
tion in  believing  that  the  vessel  was  sent  to  the  south,  contrary  to  the 
positive  declaration  of  the  witness.  The  mistake  here  is  not  quite  so 
striking;  but  the  act  and  the  reason  assigned  for  it  are  equally  incom- 
patible.— The  owner  of  the  vessel,  hesitating  whether  he  will  or  not 
have  her  insured,  is  advised  to  have  an  insurance  effected,  because  of 
the  danger  of  the  equinoctial  gales.  The  vessel  is  likely  to  sail,  and 
did  actually  sail,  at  the  latter  end  of  February:  immediate  danger 
awaits  her  the  moment  she  leaves  this  port.  Yet,  what  is  the  reason 
assigned  for  the  insurance?  That  she  will  be  exposed  to  the  equinoc- 
tial gales  on  her  return.  What!  And  not  on  the  outward  voyage? 
If  she  was  to  be  insured  on  account  of  the  equinoctial  gales,  was  not 
the  outward  infinitely  more  dangerous  than  the  return  voyage?  Dur- 
ing the  first,  she  was  certainly  to  be  exposed:  during  the  second,  it 
was  doubtful.  If  she  was  detained  until  the  middle  of  April  (and 
the  evidence  is  that  she  did  not  sail  before  the  22d,  though  she  met 
with  no  delay)  the  dangerous  season  was  over.  Yet  not  a  word  is 
said  of  the  insurance  on  the  voyage  out^  and  without  any  recommen- 
dation to  that  effect,  Finlay  takes  a  memorandum  in  writing  of  the 
insurance  to  be  made  on  both.  Is  this  credible?  And  must  we  not 
conclude,  on  the  contrary,  that  the  reason  assigned  for  insuring  this 
vessel  applied  to  the  immediate  voyage,  not  to  the  other,  and  that  the 
witness  misunderstood  the  remark  made  by  Finlay. — An  additional 
reason  to  be  convinced,  that  such  was  the  understanding  of  the  par- 
ties, is  that  the  per  centage  spoken  of  is  applicable  only  to  one  voyage. 
For  if  the  insurance  was  to  be  effected  on  both,  five  percent,  not  two 
and  a  half,  would  have  been  mentioned  as  the  probable  amonnt  of 
premium.  The  conduct  of  the  appellants  too,  after  they  had  given 
this  advice,  agrees  perfectly  with  the  motive  which  they  had  assigned. 
They  go  to  the  insurance  office,  and  propose  to  have  the  brig  insured 
for  the  immediate  voyage,  that  during  which  the  vessel  was  likely  to 
encounter  the  equinoctial  gales:  no  mention  is  made  of  the  other. 
And  here,  let  us  understand  the  nature  of  the  instructions  given  by 
Marsh  to  Finlay,  the  better  to  test  the  extent  of  responsibility  to 
which  the  appellants  may  be  subject.  Marsh  did  not  come  to  Finlay, 
with  a  determined  intention  to  have  his  brig  insured  at  all  events:  he  did 
not  order  him  at  once  to  cause  the  insurance  to  be  made.  He  consult- 
ed him  upon  the  subject;  and  had  Finlay  told  him,  that  the  insurance 
was  unnecessary,  it  is  more  than  probable  that  he  would  have  thought 
no  more  of  it.   Finlay,  however,  considering  that  the  vessel  was  about 
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to  be  exposed  to  the  equinoctial  gales,  recommended  him  to  have  her 
insured  on  that  account.  It  is  very  clear,  that  in  giving  that  advice, 
he  must  have  had  in  view  the  outward  voyage;  and,  that  he  so  un- 
derstood it  is  evident  from  the  application  at  the  insurance  office. 
Now,  although  error  will  not  discharge  an  agent,  to  whom  positive 
orders  are  given,  in  terms  that  cannot  be  mistaken,  because  there  the 
mistake  must  be  owing  to  carelessness  or  neglect,  the  case  is  certain- 
ly different,  when  it  is  the  principal  who  has  misunderstood  the  ad- 
vice given  him  by  his  agent.  If  the  agent  evidently  meant  one  voyage, 
and  the  principal  understood  another,  no  contract  of  mandate  can  be 
said  to  have  taken  place  between  them;  for  in  that,  as  in  all  other 
covenants,  consent  is  the  principal  ingredient;  obligatio  mandati 
consensu  contruhentium  consistit;  (ff.  mand.)  and  there  can  be  no 
consent  where  the  object  of  the  contract  is  mistaken;  si  de  alia  re 
stipulator,  de  alia  promissor  senserit  nulla  contrahitur  obligatio. 

But,  supposing  that  Marsh  had  given  to  Finlay  clear  and  explicit 
orders  to  insure  the  vessel,  both  for  the  outward  and  return  voyage, 
yet,  from  a  view  of  the  other  facts  in  the  case,  we  do  not  deem  this 
sufficient  to  entitle  the  plaintiffs  to  recover. 

What  an  agent  fails  to  do  according  to  his  instructions,  or  what 
he  undertakes  to  do  beyond  those  instructions,  will  not  always  make 
him  answerable  for  the  consequences.  If  the  constituent  chooses  to 
ratify  what  he  has  done,  or  to  assent  to  what  he  has  omitted  to  do, 
he  is,  of  course,  discharged  from  any  responsibility.  We  find  in 
this  case,  that  before  the  return  of  the  brig  in  this  port,  a  particular 
account  of  the  expenses  of  the  vessel,  together  with  a  general  account 
current  between  the  parties,  is  handed  to  one  of  the  plaintiffs.  The 
account  consists  of  a  few  items,  and  amounts  only  to  the  sum  of  327 
dollars.  The  article  of  the  premium  of  insurance  would  have  nearly 
doubled  it  The  account,  however,  is  received,  and  not  one  word  is 
said  about  the  omission  of  the  premium;  and  that,  while  it  was  yet 
time  to  insure,  while  the  plaintiffs,  if  they  really  had  ordered  the 
insurance  to  be  made  on  the  return  voyage,  could  yet  have  the 
omission  supplied,  or  supply  it  themselves.  Was  not  that  silence  an 
acquiescence  in  the  omission?  Most  undoubtedly,  and  why  that 
acquiescence?  For  this  very  simple  reason:  the  time  of  the  equi- 
noctial gales  was  over,  and  the  object  of  the  insurance  no  longer 
existed.  It  is  objected  that  Terril,  who  received  the  account,  had 
probably  no  knowledge  of  the  orders  given  by  Marsh.  We  must 
suppose  the  reverse,  and  believe  that  two  partners,  who  reside  in  the 
same  parish,  perhaps  in  the  same  house,  did  not  fail  to  communicate 
to  each  other  any  thing  material  to  their  common  interest  $  and  that 
during  nearly  three  months,  which  elapsed  between  the  order  for 
insuring  and  the  rendering  of  the  account  to  Terril,  Marsh  did  not 
leave  his  partner  uninformed  of  what  he  had  done  with  respect  to 
the  vessel,  which  constituted,  it  appears,  no  inconsiderable  portion  of 
their  partnership  stock,  and  in  relation  to  whichj  it  is  admitted,  ^^he 
Vol.  I. 
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was  always  unwilling  to  give  any  instructions  without  the  concur- 
rence of  TerriL*' — It  may  be  further  observed,  that  Marsh  himself 
settled  an  account  with  the  defendants  in  July  following,  and  gave 
them  a  receipt "  for  balance  as  for  statement  rendered;"  that  in  Au- 
gust of  the  same  year,  Terril  sent  them  some  money  to  be  credited 
on  his  account,  and  that  as  late  as  November,  he  requested  them  to 
forward  him  some  articles,  for  which  he  says  «  he  shall  not  be  in 
funds  to  pay  before  March."  If  the  whole  of  this  conduct,  and  par- 
ticularly the  receipt  of  the  account  in  May,  be  not  an  acquiescence 
in  the  omission  of  the  insurance,  nothing  short  of  an  express  decla- 
ration to  that  effect  could  be  deemed  sufficient.  Yet,  it  is  a  principle 
generally  acknowledged  that  the  acts  of  the  constituent,  from  which 
an  adoption  of  those  of  his  agent  may  be  implied,  ought  to  be  con- 
strued liberally.  In  case  of  an  act  done  beyond  or  without  the 
authorisation  of  the  principal,  there  is  no  doubt  that  his  knowing* 
and  seeing  it,  and  remaining  silent  amounts  to  an  approbation. 
PoihieTy  Contract  de  Mandate  no,  99.  Why  his  silence  at  the 
omission  of  an  act  by  him  ordered  to  be  done,  should  not  also 
amount  to  an  acquiescence,  principally  while  it  is  yet  time  to  supply 
the  omission,  we  should  be  at  a  loss  to  conceive. 

We  are,  upon  the  whole,  satisfied  that  the  verdict  and  judgment 
from  which  this  appeal  is  claimed,  are  predicated  upon  mistaken 
evidence,  and  contrary  to  the  rules  of  law,  which  govern  the  contract 
of  mandate. 

It  is,  therefore,  ordered,  adj^udged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  judg- 
mient  be  entered  for  the  appellants  with  costs. 

Livingston^  for  the  plaintiff. 

Ellerj/y  for  the  defendants. 


Querry^s  Executor  v.  Fanssier's  Executors,     VI.  645. 

Upon  jadgnient  Bgainst  ui  execator  for  a  debt  of  his  tevtator  be  is  at  once  liable  to  eze> 
cution  against  his  own  property,  but  he  may  obtain  immediate  relief  by  offering  to 
render  his  account,  showing  that  he  has  legally  and  fully  administered 

APPEAL  from  the  court  of  the  first  district. 

Derbignt,  J.,  delivered  the  opinion  of  the  court. 

In  this  case^  judgment  was  rendered  in  this  court  agaiiist  the  pre- 
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sent  applicants,  as  executors  testamentary  of  the  late  Jean  Louis 
Faussier.  4  Martin^  609.  And  execution  having  issued  against 
them  in  their  capacity,  the  writ  was  returned  with  the  indorsement: 
"  no  property  found."  This  being  considered  as  a  refusal,  on  the 
part  of  these  applicants,  to  exhibit  the  goods  of  the  estate  which  they 
administer,  the  plaintiff  prayed  that  the  execution  might  be  levied 
on  their  own  property,  and  the  writ  having  issued  accordingly, 
application  is  made  to  this  court  for  relief  against  that  proceeding. 

The  question  to  be  decided  here,  is  whether  an  executor,  who  does 
not  exhibit  any  goods  of  the  estate  of  his  testator,  makes  himself 
liable  at  once  to  have  the  execution  levied  upon  his  own. 

The  common  law  rule,  according  to  which  an  executor,  who  does 
not  plead  the  want  of  assets,  makes  himself  liable  to  pay  out  of  his 
own  property,  is  not  known  in  our  practice.  With  us,  an  executor, 
when  sued  for  a  debt  of  the  estate,  is  not  bound  to  make  any  other 
defence  than  that  which  the  testator  himself  might  have  made.  If 
judgment  goes  against  the  estate,  execution  is,  of  course,  levied  upon 
its  goods.  But  what  if  the  executor  exhibits  none?  Is  the  plaintiff 
then  driven  to  the  necessity  of  bringing  another  action  against  the 
executor  himself,  and  of  proving  either,  that  he  has  goods  of  the 
estate  which  he  conceals,  or  that  he  had  such  goods,  and  wasted 
them?  The  practice  does  not  ss^eem  to  be  settled  positively:  at  least 
we  have  not  found  in  the  Spanish  practical  books  within  our  reach, 
any  express  rule  of  proceeding  upon  the  subject.  In  the  Curia 
P/iilipicay pari  2,  §  10,  no.  12,  we  see  that,  "against  the  tutor  or 
curator,  no  execution  ought  to  issue  for  the  debt  of  the  minor,  unless 
he  does  not  exhibit  the  property  of  his  pupil,  &c."  Febrero,  upon 
the  same  subject  expresses  himself  as  follows:  "although  the  tutor 
should  have  bound  himself  as  such  for  the  debts  of  his  minor,  no 
execution  ought  to  issue  against  him,  nor  against  his  property, 
unless  he  should  fail  to  exhibit  the  goods  of  his  pupil,  for  upon  his 
offering  to  render  his  account  for  the  purpose  of  paying,  (as  it  is 
customary  to  stipulate  it  in  such  contracts,)  he  must  be  sued  in  the 
ordinary  way,  because  by  his  offer,  he  arrests  the  executive  pro- 
ceedings, until  the  balance  of  his  accouut  be  ascertained,  &c.'^  />- 
brero^  Cinco  JuicioSy  3,  2,  §  2,  no.  82. — Making  every  allowance  for 
the  difference  now  existing,  between  the  Spanish  practice  and  ours, 
the  amount  of  this  doctrine  is,  that  unless  a  tutor  (and  the  same 
principles  certainly  apply  to  an  executor)  exhibits  the  property  which 
he  administers,  he  is  at  once  liable  to  execution  against  his  own; 
but,  that  he  may  obtain  immediate  relief  by  offering  to  render  his 
account.  This  mode  of  proceeding  is  attended  with  no  hardship: 
the  executor  holds  his  own  fate  in  his  hands:  if  he  is  a  faithful 
administrator,  he  can  exonerate  himself  by  showing  the  situation  of 
the  estate;  if  not,  it  is  as  well  that  he  should  be  made  at  once 
answerable,  as  that  the  creditor  should  be  obliged  to  resort  to  another 
action.  It  is  not  for  this  court  to  say,  how  he  is  to  proceed  in  the 
first  case:  we  cannot  make  rules  of  practice  for  the  other  courts;  but 
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when  DO  precise  mode  of  proceeding  is  establidied,  any  step,  whidi 
may  lead  to  the  end  pointed  ont  by  law,  must  be  deemed  r^:iilar. 

The  rule  obtained  in  this  case  mnst  be  discba^ed,  and  the  appli- 
cants left  to  seek  relief  according  to  the  principles  above  reo^nisisd. 

It  is  accordingly  ordered,  adjudged  and  decreed,  that  the  rule  call- 
ing upon  the  judge  of  the  first  district,  to  show  cause,  why  the  Jitri 
facias  issued  in  this  case,  against  the  property  of  the  applicants 
should  not  be  set  aside,  be  discharged. 

SegherSj  for  the  plaintifil 

Livingstouj  for  the  defendants. 
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Ralston  v.  Barclay  et  al.     YI.  649. 

THE  petition  in  this  case  stated  that  the  defendants  were  indebted 
to  the  plaintiif  on  an  account  annexed:  without  looking  into  the  ac- 
count it  would  be  supposed  that  the  action  was  founded  on  an  insimul 
computassent,  but  in  the  course  of  the  trial,  it  appeared  that  the  plain- 
tiff's account  consisted  of  complaint  of  negligence  and  misconduct  in 
the  defendants  in  regard  to  property  of  which  they  had  the  care  and 
manag;ement,  and  an  unjust  charge  of  premium  of  insurance  on  a 
quantity  of  cotton  and  tobacco  of  plaintiff's. 

The  counsel  for  defendants  excepted  generally  to  all  the  evidence 
offered  by  the  plaintiff  in  support  of  his  action  as  irrelevant  and  inad- 
missible on  the  allegations  of  the  petition. 

The  court  said:  In  cases  in  which  the  obUgation  of  the  defendant 
to  remunerate  is  founded  on  negligence  and  fraud,  it  is  incumbent  on 
the  plaintiff,  to  set  forth  the  charge  of  negUgence  and  fraud  in  his 
petition.  Had  the  evidence,  in  the  present  case,  been  offered  by  the 
plaintiff,  such  as  it  appears  to  .be,  in  support  of  the  allegations  in  his 
petition,  and  were  there  no  circumstance  exhibited  by  the  record, 
which  show  that  the  counsel  for  the  defendants  had  perfect  know- 
ledge of  the  charges,  which  they  were  called  on  to  contest,  we  should 
probably  be  of  opinion  that  the  exception  ought  to  be  sustained.  But, 
it  appears  they  had  such  knowledge  before  they  entered  on  the  trial 
of  the  cause,  from  the  manner  in  which  the  cross-examination  of  the 

44* 
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plaintiflf's  witnesses  is  conducted,  and  other  incidents:  it  is  believed, 
that  now  to  overrule  the  opinion  of  the  district  court,  in  admitting  the 
evidence,  would  be  doing  injustice,  as  the  object  of  certainty  and  ex- 
plicitness,  in  setting  forth  the  course  of  action  in  a  petition,  is  to  inform 
the  defendant  of  the  claims  and  pretensions  against  which  he  has  to 
contend: 

l*he  plaintifTs  right  to  recover,  on  account  of  the  alleged  neglect 
of  the  defendants,  in  not  causing  his  interest  in  the  ship  to  be  insured, 
depends  more  upon  legal  questions.  The  evidence  in  the  cause  shows 
most  clearly,  that  the  plaintiff  and  defendants  were  joint  owners  and 
partners  in  the  ship,  of  which  the  latter  had  the  exclusive  possession, 
care  and  management  According  to  the  law  contracius  quidem 
of  the  Roman  Digest,  they  are  answerable  to  the  plaintiff  for  ordinary 
negligence.  They  were  bound  to  take  the  same  care  of  his  interest 
in  the  common  property,  which  they  did  of  their  own.  This  they 
have  not  done:  having  failed  to  insure  for  him,  whilst  they  did  for 
themselves.  They  are  liable  also  on  another  ground:  having  been  in 
the  practice  of  insuring  the  plaintiff's  interest  in  the  ship  as  well  as 
their  own,  it  is  to  be  presumed  that  for  that  purpose  they  had  proper 
authority,  and  could  not  legally  decline  performing  the  same  service, 
without  making  the  circumstance  known  to  hioL  Domat^  1, 15,  §  4, 
art.  4. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  and  that  each  party  pay  his  own  costs 
in  this  court. 

Duncan^  for  the  plaintiff. 

Livingston^  for  the  defendants. 


Mortmain  v.  Lefaux.     VI.  654. 

THE  plaintiff  sued  to  recover  compensation  for  services  rendered 
to  the  defendant  in  editing  a  newspaper  called  the  Moniieur.  He 
relied  on  a  written  agreement  entered  inio  between  the  parties,  by 
which  it  was  covenanted  that  he  should  have  the  direction  of  the 
paper  for  the  space  of  one  year  at  least,  &c.  The  petition  staled,  that 
in  violation  of  this  agreement,  defendant  had  interfered  and  insisted 
on  having  published  a  piece  of  his  own  composition  in  favor  of 
monarchical  power.  •  In  consequence  of  this,  plaintiff  had  withdrawn 
and  abandoned  the  paper,  and  now  sued  for  damages.     The  court 
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decided  that  the  plaintiff  should  have  rejected  the  offered  piece,  main- 
tained his  situation  as  editor,  and  persisted  in  fulfilUng  his  duties 
therein.  By  abandoning  his  post,  he  acquired  no  claim  for  damages 
against  defendant. 


Gomez  v.  Bonneval.     VI.  656. 

UNDER  the  laws  of  the  United  States,  existing  in  1819,  slaves 
introduced  into  the  country  in  contravention  of  law,  acquire  no  per- 
sonal rights;  they  are  mere  passive  beings,  who  are  disposed  of 
according  to  the  will  of  the  different  stale  legislatures.  In  Louisiana, 
they  are  to  remain  slaves  and  to  be  sold  for  the  benefit  of  the  state. 
The  plaintiff,  therefore,  has  nothing  to  claim  as  a  freeman,  and  as  to 
a  mere  change  of  master,  should  such  be  his  wish,  he  cannot  be  lis- 
tened to  in  a  court  of  justice. 


Bouthemy's  Executor  v.  Ducoumau.     VI.  657. 

DECIDED^  if  the  vendor  covenant  to  clear  the  estate  of  an  in- 
cumbrance, until  he  does  it  and  the  vendee  has  knowledge  of  it, 
interest  will  not  run  on  the  price. 
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Jourdan  et  al.  v.  Williams  d  al.     YI.  659. 

WHERE  the  expressions  in  a  marriage  contract  were,  on  the  part 
of  the  wife,  that  she  brings  for  dowry  the  sum  of  2,373  dollars,  in 
four  slaves  judicially  appraised  at  2,200  dollars,  and  the  balance  in 
cattle  and  furniture,  and  on  the  part  of  the  husband  that  he  acknow- 
ledges to  have  received  the  said  sum  in  the  said  slaves,  &c.,  and  gives 
hb  receipt  and  quittance  for  it,  there  can  be  no  doubt  that  the  articles 
composing  the  dot  were  transferred  to  the  husband  for  the  price  of 
appraisement  The  Spanish  law  did  not  require,  as  the  Civil  Code 
of  1808  does,  any  express  declaration  that  the  property  appraised 
and  delivered  to  the  husband  is  intended  to  be  thus  conveyed  to  him. 
It  resulted  from  the  facts  of  appraising,  delivering  and  receiving  for  a 
given  sum. 


Nancarrow  v.  Young  et  al.     YI.  662. 

* 

WHERE  the  share  of  a  part  owner  of  a  boat  is  attached  and  the 
others  obtain  delivery  of  the  boat  upon  their  bond  conditioned  "  to 
abide  and  perform  the  final  judgment  to  be  made  in  the  premises:" 
Decided^  that  their  liability  does  not  exceed  the  interest  of  the  defen- 
dant in  the  boat  at  the  time  of  attachment 
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Tregre  v.  Tregre.     VI.  665. 

HELDf  parol  evidence  cannot  be  received  of  (he  irregularity  of 
the  proceedings  of  a  family  meeting  before  the  parish  judge,  except 
only  where  the  record  is  attacked  as  falsn. 

The  proceedings  of  a  parish  judge,  presiding  as  such  at  the  parti- 
tion of  an  estate,  and  decreeing  the  adjudication  of  it  according  to 
law,  are  Judicial  proceedings,  and  if  not  written  in  the  English  lan- 
guage are  void. 


Planter's  Bank  v.  George.     VI.  670. 

A  witness  is  not  protected  from  answering  a  question  on  the  ground  that  he  may  thereby 
make  himself  liable  to  a  civil  suit 

In  questions  of  this  kind,  the  Spanish  laws  can  afTord  no  assistance.  These,  as  repug- 
nant to  our  free  institutions,  have  been  treated  as  abrogated,  and  English  principles  of 
evidence  grown  into  practice. 

APPEAL  from  the  court  of  the  first  district. 

The  court  say  on  the  above  point: 

The  plaintiffs  complain,  that  a  witness  by  them  summoned,  was 
excused  from  answering,  because  the  questions  put  to  him  tended 
to  extort  from  him  a  disclosure  of  facts  whicii  might  affect  his  inter- 
est, so  as  to  make  him  liable  to  a  civil  suit. 

Upon  a  question  of  this  kind,  the  ancient  laws  of  the  country  can 
afford  no  assistance.  Laws  which  require  torture  to  be  inflicted  on 
witnesses,  suspected  of  participation  in  a  crime,  to  compel  them  to 
reveal  their  own  guilt  and  infamy,  would  not  be  very  tender  in  pro- 
tecting a  witness,  when  his  interest  alone  was  at  stake.  Such  laws, 
being  at  open  war  with  the  principles  of  a  free  government,  must  be 
considered  as  abrogated  in  common  with  all  dispositions,  repugnant 
to  the  liberaUty  of  our  institutions. — Hence,  as  much  from  a  tacit 
conviction,  that  the  former  laws  of  evidence  are  sometimes  adverse 
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to  the  privileges  of  fireemeDy  as  from  the  introduction  of  the  trial  by 
jury  with  all  its  concomitants  and  consequences,  it  has  grown  into 
practice  to  resort,  upon  questions  of  evidence,  to  the  principles  recog- 
nised in  a  country  where  liberty  directs  the  administration  of  justice. 

Referring,  therefore,  to  those  doctrines,  we  find  that  in  England, 
it  was  long  doubte-d,  whether  the  respect  due  to  individual  security 
and  comfort,  would  permit  to  compel  a  witness  to  disclose  facts, 
which  might  subject  him  to  a  civil  action,  or  charge  him  with  a  debt. 
Much  was  argued  on  both  sides  of  the  question:  decisions  were 
given,  disclaiming  any  right  to  extort  such  disclosures;  till  at  last,  on 
a  question  referred  by  the  house  of  lords  to  the  twelve  judges,  eight 
of  them,  with  the  chancellor,  were  of  opinion,  that,  provided  the  facts 
sought  to  be  proved  did  not  expose  the  witness  to  any  penalty  or 
forfeiture,  he  was  bound  to  disclose  them,  though  they  should  event- 
ually subject  him  to  a  civil  suit. 

After  that  solemn  adjudication,  in  a  country  where  personal  rights 
are  so  well  understood,  there  can  be  no  inconvenience  in  adhering 
to  those  principles  here,  where  the  laws  which  we  derive  from  our 
former  government  are  far  from  being  so  liberal.  1  ^m.  Law. 
Journ.  223. 

In  truth,  it  is  difficult  to  conceive  why,  in  the  same  court,  where 
the  parties  themselves  may  be  compelled  to  disclose  the  secret  which 
may  ruin  their  case,  nay,  where  their  silence,  on  such  a  question,  is 
taken  as  an  implied  confession  of  the  fact,  where  the  prejudice  to  be 
suffered  by  that  compulsion  is  certain  and  immediate,  witnesses, 
called  upon  to  avow  a  just  debt  or  confess  themselves  liable  to  a  just 
claim,  should  be  authorised  to  conceal  the  truth  to  the  injury  of 
others,  merely  because  they  may  eventually  be  exposed  to  pay  what 
they  justly  owe. 

-  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  reversed,  and  that  this  case  be  remanded,  to 
be  tried  anew,  with  instructions  to  the  judge  to  admit  and  suffer  to 
go  to  the  jury,  the  facts  stated  by  the  plaintiffs,  except  such  part 
thereof,  as  relates  to  the  agency  of  Taylor  and  Purdon  as  agents  of 
the  vessel  only,  and  also  to  admit  the  testimony  of  Thomas  L.  Tay- 
lor, and  require  his  answers  on  all  facts  pertinent  to  the  issue, 
although  the  disclosure  of  such  facts  may  expose  him  to  a  civil  suit, 

Livermore^  for  the  plaintiffs. 

Maybiuy  for  the  defendants. 
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Hunt  V.  Morris  et  al     VI.  676. 


HELDf  the  inferior  courts  may  grant  leave  to  discontinue,  as  well 
before  as  during  trial,  at  their  discretion.  In  case  of  loss  by  carriers, 
the  plaintiff  has  the  advantage  of  implied  or  presumptive  evidence  of 
negligence  on  the  part  of  the  carriers,  which  they  are  bound  to  dis- 
prove by  showing  due  diligence.     Curia  Fhilipicay  509,  art  31. 


Harrod  et  al.  v.  Glennie  et  al     YL  685< 


THIS  was  a  question  of  facts. 


Andry  et  al  v.  Foy.     Vl.  689. 

Where  several  slaves  are  boo^ht  together  and  for  a  single  price,  the  sale  will  not  be 
reselnded  for  all  if  any  number  less  than  the  whole  have  anj  redhibitory  defect. 

No  interest  from  inception  of  snit  allowable,  whdre  the  debt  is  liqaidated  by  the  judgment 
only. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

The  plaintiffs  bought  from  the  defendant  nine  slaves,  for  10,500 
dollars,  payable  in  their  note  at  one  year.  Six  of  them  having  suc- 
cessively run  away,  they  brought  the  present  suit  for  the  rescission  of 
the  sale,  alleging  that  the  slaves  were  addicted  to  numing  away,  in 
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the  knowledge  of  the  defendant,  prior  to  the  sale.  There  was  judg- 
ment for  the  rescission  of  the  sale  as  to  the  six  slaves,  who  ran  away, 
and  the  defendant  was  condemned  to  the  payment  of  6,500  dollars. 
Both  parties  appealed. 

Martin,  J.,  delivered  the  opinion  of  the  court,  after  stating  the 
pleadings  and  the  evidence. 

It  is  true,  the  slaves  were  not  sold  separately  and  for  distinct  prices, 
and  after  the  sale,  the  vendees  refused  to  retain  any  of  them,  and 
rescind  the  sale  for  the  others,  but  insisted  on  an  entire  compliance 
with,  or  an  absolute  rescission  of  the  contract.  These  circumstances 
do  not,  however,  appear  to  us  sufficient  to  authorise  the  vendees  in 
demanding  the  rescission  of  the  sale  of  all  the  slaves,  on  account  of  a 
redhibitory  defect  in  one  or  more  of  them.  For  they  did  not  con- 
stitute a  whole,  as  a  company  of  comedians  or  a  span  of  horses,  in 
which  the  value  of  each  of  the  component  parts  is  increased  by  its 
union  to  the  rest.  It  is  true,  after  the  sale,  the  vendees  declared  their 
willingness  to  annul  it  in  totOy  and  refused  to  do  so  partially — a  cir- 
cumstance, which  is  presented  to  us  as  giving  rise  to  the  presumption, 
that  they  would  not  have  agreed  to  the  purchase  of  any  number  of 
these  slaves,  less  than  the  whole.  The  presumption,  however, 
appears  to  us  too  slight  to  be  received  as  evidence:  we  therefore 
conclude,  that  the  parish  court  did  not  err,  in  refusing  to  rescind  the 
sale  in  toto. 

The  habit  of  running  away  is  a  redhibitory  vice.  Civil  Code,  358, 
art.  79.  A  warranty  against  it  is,  therefore,  of  the  nature  of  the 
contract  of  sale  of  slaves,  i.  e.  it  needs  not  to  be  expressed  in  the 
deed.  I[ence  the  silence  of  the  vendor  in  this  case,  as  to  this  war- 
ranty, does  not  prevent  him  from  being  bound  thereto.  Neither 
does  it  appear  to  us,  that  the  circumstance  of  his  having  disclosed  to 
his  vendees  the  names  of  his  own  vendors,  and  referred,  in  his  act  of 
sale,  to  those  of  the  latter,  in  any  degree  lessens  his  liability. 

This  warranty,  however,  not  being  of  the  essence  of  the  contract, 
may  be  excluded  by  the  agreement  of  the  parties.  But  this  agree- 
ment must  be  proved,  and  the  exclusion  must  be  a  fair  one,  that  is 
to  say,  the  vendor  must  be  ignorant  of  or  disclose  the  existence  of  the 
vice.  In  the  present  case,  it  is  clear,  that  the  disposition  of  six  of 
these  slaves  to  run  away  was  known  to  the  vendor,  and  that  he  did 
not  communicate  it  to  the  vendees.  The  understanding  of  the  parties, 
that  the  slaves  should  remain  on  trial,  during  a  fortnight,  with  the 
vendees,  at  the  risk  of  the  vendor,  in  case  they  ran  away,  does  not 
enable  us  to  conclude,  that  the  intention  of  the  parties  was  that,  if 
after  that  period,  they  or  any  of  them  ran  away,  and  the  vendees 
could  prove  a  previous  habit  of  running  away,  they  should  not  avail 
themselves  of  the  legal  warranty. 

The  existence  of  this  habit  in  the  six  slaves,  of  whom  the  sale  is 
rescinded  by  the  judgment  of  the  parish  court,  clearly  appears  from 
the  evidence  on  the  record,  particularly  the  deposition  of  the  jailor 
and  the  orders  of  the  mayor. 
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The  defendant  was  bound,  at  the  inception  of  the  suit,  to  reimburse 
the  price  of  these  slaves,  but  this  price  was  not  fixed  by  the  parties 
and  required  to  be  liquidated:  the  parish  court,  therefore  erred,  in 
allowing  interest  from  the  date  of  the  judicial  demand:  but  no  hire 
'can  be  allowed. 

Both  parties  complain  of  the  valuation  made  in  the  parish  court, 
the  vendor  thinking  it  extravagant  and  the  vendees  insufficient. 
Perhaps  this  is  the  best  evidence  of  its  correctness.  It  does  not 
appear  to  us  so  materially  incorrect  as  to  authorise  our  interference. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  tlie  parish  court  be  annulled,  avoided  and  reversed,  and  this  court 
proceeding  to  render  such  a  judgment,  as  in  its  opinion,  ought  to 
have  been  rendered  in  the  parish  court,  it  is  ordered,  adjudged  and 
decreed,  that  the  sale  of  the  negroes  Lindor,  Tony,  Sunday,  Isaac, 
Horace  and  Boucaud,  be  rescinded  and  made  null  and  void,  and  that 
the  plaintiffs  do  recover  from  the  defendant  the  sum  of  six  thousand 
five  hundred  dollars  with  costs  in  the  parish  court,  and  that  the 
plaintiffs  pay  costs  in  this  court  on  both  appeals. 

'JTiere  was  a  rehearing,  7  Martin ,  33. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

At  the  request  of  the  defendant  a  rehearing  has  been  had,  in  this 
case,  on  the  question  whether  Horace  and  Boucaud,  two  of  the 
slaves  sold  by  the  defendant  to  the  plaintiffs,  were  really  in  the  habit 
of  running  away,  at  the  time  of  the  sale,  so  as  to  entitle  the  plaintiffs 
to  their  redhibitory  action. 

The  fact  was  found,  against  the  defendant,  by  the  jury,  in  the 
parish  court,  and  although  this  circumstance  is  not  conclusive  on  the 
appeal,  it  cannot  fail  to  have  some  weight. 

Horace  was  purchased  by  the  defendant  in  March,  1818,  and  his 
vendor  then  expressly  excluded  the  legal  warranty  against  such 
vices^  which  the  law  considers  as  redhibitory  ones,  viz.  capital  crimes, 
robbery  and  the  habit  of  running  away.  This  appears  by  the  bill 
of  sale  on  record:  and  the  very  vendor  did  declare  that  Horace  ran 
away  from  him,  and  was  absent  seven  consecutive  months,  during 
which  he  went  to  New  York,  Liverpool  and  Charleston,  where  he 
was  arrested  and  brought  to  New  Orleans,  where  five  weeks  after 
he  sold  him  to  the  present  defendant,  informing  him  he  was  a  run- 
away and  was  sold  as  such. 

It  is  in  evidence  that  Boucaud  was  brought  to  jail  as  a  runaway, 
before  the  sale  to  the  plaintiff,  and  that  he  has  since  run  away  twice. 
In  the  sale  of  Boucaud  to  the  defendant,  the  vendor  warrants  only 
against  the  maladies  for  which  the  law  grants  a  redhibitory  action. 

The  counsel  for  the  defendant  thinks  the  jury  and  this  court  erred 
in  inferring  from  this  testimony  that  the  slaves  were  in  the  habit  of 
running  away — that  one  single  instance  of  running  away  is  proved 
anterior  to  the  sale,  which  cannot  constitute  a  habit. 
Vol.  I.. 
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As  to  Horace's  trips  to  New  York,  to  Liverpool  and  Charieston, 
and  an  absence  of  seven  months,  which  ended  by  his  capture  only; 
the  circumstance  of  his  being  sold  as  a  runaway;  the  information 
given  by  the  defendant's  Vendor,  that  he  was  a  runaway,  justify  in 
our  opinion  the  conclusion  which  the  jury  and  this  court  have  taken.' 

As  to  Boucaud,  the  circumstance  of  his  having  been  purchased  by 
the  defendant,  with  a  simple  warranty  of  the  redhibitory  maladies, 
of  his  having  been  committed  to  jail  as  a  runaway  once,  would  not 
authorise  the  same  conclusion.  But  he  ran  away  twice,  within  a 
very  few  days  after  the  plaintifis  purchased  him,  which  raises  a 
presumption,  when  coupled  with  the  preceding  facts,  that  the  habit  of 
running  away  existed  before  the  sale.  Indeed  the  cases  of  these  slaves 
are  not  easily  to  be  distinguished  from  that  of  Macarty  v.  Bagneries, 
1  Martiriy  149.  There,  there  was  no  evidence  of  any  repeated  act 
of  running  away  before  the  sale,  but  the  slave  had  been  kept  several 
months  in  jail,  and  not  liberated  therefrom  till  the  sale,  and  ran 
away  soon  after.  Thus,  Horace's  voyages  to  New  York,  Liverpool 
and  Charleston,  and  the  declaration  of  his  then  master,  excite  as 
much  apprehension  and  alarm  as  evidence  of  three  ordinary  acts  of 
running  away. 

It  is,  therefore,  ordered,  ^.djudged  and  decreed,  that  the  judgment 
of  this  court  in  this  case  be  certified  to  the  parish  court,  as  if  no 
rehearing  had  been  granted. 


Desse's  Syndic  v.  Plantin's  Syndics.     VI.  699. 

HELD  J  that  the  creditors  of  a  partner  have  no  claim  on  the  part- 
nership, much  less  on  the  co-partners:  nor  can  the  whole  of  the 
creditors  of  a  partner  en  masse  be  placed  on  the  bilan  of  the  other. 
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Rouville  et  ah  v.  Rouville.     VI.  702. 

HELDy  that  the  rejection  by  the  judge  a  quo  of  an  instrument 
under  private  signature,  (executed  before  two  witnesses  and  pur- 
porting to  be  a  donation  inter  vivos,  offered  by  defendant  to  be 
proved  and  introduced  in  evidence,)  because  the  judge  thought  that 
the  donation  appeared  irregularly  made,  and  at  least  wrongfully 
obtained  from  an  infirm,  if  not  an  insane  old  woman,  and  further 
because  the  donation  was  contradicted  by  a  sale  made  by  the  defend- 
ant of  the  very  slave  named  in  the  donation,  was  error,  when  nothing 
on  the  face  of  this  instrument  has  the  appearance  of  fraud  and  irre- 
gularity. The  defendant  should  have  been  permitted  to  adduce 
proof  of  the  execution  of  the  instrument. 


White  V.  Hepp  et  al.     VI.  704. 

DECIDED,  that  before  a  legatee  can  be  compelled  to  suflFer  a 
deduction  from  his  legacy  in  order  to  pay  a  debt  of  the  succession, 
the  debt  must  have  been  established  contradictorily  with  the  heirs  or 
executors.  A  creditor  has  not  a  right  to  attaqh  in  the  hands  of  a 
legatee  who  has  judgment  for  his  legacy,  without  first  resorting  to 
the  representatives,  or  at  least  without  establishing  the  insolvency  of 
the  succession. 
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Musson  V.  Bank  of  the  United  States.     VI.  707. 


A  power  to  fill  ap  a  blank  check  is  personal  and  will  not  descend  to  one's  representatives. 
The  acknowledgment  of  one  on  his  death  bed,  that  money  which  he  had  deposited  in 

bank  in  his  own  hame,  belonged  to  another,  enables  that  other  to  maintain  an  action 

for  it 

APPEAL  from  the  court  of  the  first  district 

Johnson,  who  had  come  to  New  Orleans  with  a  quantity  of  flour, 
being  obliged  to  go  to  Natchez  on  some  business,  left  seven  hundred 
barrels  of  it  in  the  care  of  James  Smith,  his  uncle,  with  instructions 
to  sell  them.  Smith  sold  them;  Johnson  returned  to  New  Orleans  not 
long  after.  Both  Smith  and  Johnson  died  here  within  a  few  days  of 
one  another,  without  settUng  accounts. — Smith,  who  died  first,  being 
on  his  death  bed,  declared  to  Michael  de  Armas,  notary  public,  that 
although  he  had  already  made  a  last  will,  he  wished  to  make  another, 
"  on  account  of  some  money  which  he  had,  belonging  to  his  nephew 
Johnson,  and  which  he  had  deposited  in  the  United  States  Bank, 
under  his  own  name."  On  being  advised  that  a  check  on  the  bank 
would  be  sufficient,  he  desired  the  notary  to  write  and  sign  one  for 
him,  leaving  the  sum  in  blank,  <<  as  he  could  not  recollect  the  amount 
he  had  in  bank,  belonging  to  his  nephew."  The  check  was  drawn 
and  delivered  to  Johnson,  who  was  then  sick  himself  and  died  shortly 
after,  without  ever  filling  the  blank.  Germain  Musson,  having  filled 
it,  called  at  the  bank  for  the  money,  and  was  refused;  and  now 
brought  his  action  as  testamentary  executor  for  it.  Maunsel  White, 
curator  of  James  Smith,  intervened,  and  claimed  those  moneys  as 
belonging  to  the  estate  that  he  administers,  and  pending  suit,  Samuel 
Smith  also  came  in  claiming  to  be  the  testamentary  executor  of  both 
Smith  and  Johnson. 

Derbigny,  J.,  delivered  the  opinion  of  the  court. 

Both  parties  admit  that  if  Johnson  himself  had  filled  the  blank  of 
the  check,  the  transfer  of  the  property  would  have  been  complete, 
and  his  testamentary  executor  would  have  a  right  to  receive  the 
money.  Any  question  therefore  as  to  the  regularity  of  the  check  is 
put  at  rest  by  that  admission. — But  it  is  contended  that  the  right  to 
fill  the  blank  of  the  check  was  personal  to  Johnson,  and  did  not  pass 
to  his  representative. 

This  is  probably  a  case,  the  like  of  which  we  would  in  vain  search 
for;  it  must  be  decided  according  to  general  principles,  by  analogy — 
Men  will  sometimes  place  such  confidence  in  others  as  to  trust  them 
with  a  blank  paper  bearing  their  signature,  to  be  filled  by  the  trustee 
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according  to  agreement,  or  with  an  obligation,  part  of  which  is  writ- 
ten, and  part  remains  to  be  written  by  the  person  so  trusted.  In  all 
such  cases  it  is  evident  that  all  such  power  to  fill  the  blank  is  given 
to  the  trustee  by  the  subscriber,  and  that  such  a  power  is  exclusive 
and  personal,  and  cannot  be  transmitted  to  any  body  else,  without  the 
consent  of  him  who  gave  it:  for  nothing  would  be  more  absurd  than 
to  permit  any  person  to  exercise  a  right,  which  was  granted  to  a  par- 
ticular individual  from  an  implicit  confidence  in  his  probity  and  virtue. 

It  is  not  to  be  expected  that  much  may  be  found  in  law  books 
upon  this  very  unusual  mode  of  transacting  business,  which  now  and 
then,  when  men  in  the  simplicity  of  their  manners,  could  rely  on  each 
other's  honesty,  was  indulged  in.  Ferriere,  however,  in  his  doctrine 
de  droits  vo.  blanc  seing,  speaks  of  it  as  follows:  ^^  Blanc  seing  is  a 
paper  signed  at  the  bottom  by  him  who  intends  to  bind  himself,  give 
acquittance,  or  compromise  at  the  discretion  of  the  person  whom  he 
entrusts  with  such  blanc  seing  giving  him  power  to  fill  it  withwhat 
he  may  think  proper,  according  to  agreement." — This  power,  we 
say,  is  personal,  and,  as  all  other  powers,  dies  with  the  attorney. 

But  if  the  plaintiff  cannot  recover  on  the  blank  check,  he  contends 
that  the  estate  which  he  represents  is  entitled  to  the  money,  as  being? 
by  Smith's  confession,  and  according  to  the  proofs  exhibited,  the' 
moey  of  Johnson  himself. 

That  this  money  cannot  be  claimed  as  a  deposit,  as  the  curator  of 
Smith's  estate  contends,  must  be  ackowledged  at  once;  the  transac- 
tion between  Smith  and  Johnson  has  none  of  the  features  of  a  de- 
posit No  such  thing  as  money  was  ever  deposited  by  Johnson  in 
the  hands  of  Smith:  he  gave  him  flour  to  sell,  and  Smith  converted  it 
into  money. 

But  we  have  to  inquire  whether  the  money  now  in  bank  is  the  pro- 
ceeds of  that  sale,  and  if  so,  whether  the  executor  of  Johnson  has  a 
right  to  take  it? 

The  evidence  goes  very  far  to  show  that  the  money  here  in  contest 
is  the  proceeds  of  the  sale  of  Johnson's  flour:  but  what:proves  posi- 
tively this  money  to  be  Johnson's  property,  is  the  acknowledgment 
of  Smith  himself,  who,  on  his  death  bed  declares  that  the  money^ 
which  he  deposited  in  the  bank,  belonged  to  his  nephew  Johnson.  It 
is  true  that  the  expressions,  which  he  uses,  are  that  he  wishes  to 
make  his  will, "  on  accomit  of  some  money  which  he  had  belonging 
to  his  nephew."  This  unaided  by  any  other  testimony  would  not  sig- 
nify absolutely  that  all  the  money  deposited  in  bank  by  Smith  was  his 
nephew's;  but  when  we  see  that  he  ordered  the  sum  to  be  left  blank 
in  the  check,  "  because  he  did  not  now  recollect  the  amoupt  he  had 
in  bank,"  and  that  the  check  was  so  drawn  on  the  advice  of  the  presi- 
dent of  the  bank,  it  being  communicated  to  him,  that  as  the  bank 
book  was  not  settled,  the  check  might  be  drawn  in  blank  and  after- 
wards filled  up,  when  the  amount  in  bank  should  be  ascertained, 
there  can  remain  no  doubt  that  the  intention  of  Smith  was  to  give  a 
check  for  whatever  sum  he  had  in  bank,  and  that  his  acknowledge- 
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ment,  that  he  had  money  in  bank,  belonging  to  his  nephew,  amounts 
to  a  declaration,  that  the  money  which  he  had  deposited  there  was 
his  nephew's. 

In  a  contest  between  the  representative  of  Johnson  and  the  repre- 
sentative of  Smith,  touching  their  respective  rights  to  receive  this 
money,  such  a  declaration  must  be  conclusive;  for  the  question  here 
is  not  whether  Johnson  is  entitled  to  take  in  preference  to  the 
other  creditors  of  Smith,  such  creditors,  if  any,  being  not  parties  to 
this  suit;  but  simply  whether  Johnson  has  a  right  to  recover  the 
money,  which  Smith  himself  acknowledges  to  be  his. 

The  intervention  of  Samuel  Smith  as  executor  of  Johnson  having 
not  changed  the  situation  of  6.  Musson  as  special  executor  for  this 
particular  business,  there  is  no  need  of  taking  any  notice  of  it. 

As  to  the  sealed  packet  deposited  in  bank  by  Smith,  there  is  no  evi- 
dence that  he  acknowledged  it  to  belong  to  Johnson;  for  Michael  de 
Armas,  the  only  witness  who  makes  any  mention  of  it,  after  having 
stated,  in  the  first  part  of  his  deposition,  that  the  check  had  been 
drawn  for  the  sum  of  3240  dollars,  and  a  small  bundle,  declares  upon 
recollection,  that  the  sum  was  not  filled  up  but  left  blank,  making  it 
thus  improbable  that  any  thing  should  have  been  written  after  the 
blank.  At  any  rate,  there  is  not  upon  this  particular  subject  suffi- 
cient evidence  to  enable  this  court  to  decide  that  a  sealed  packet  de- 
posited in  bank  by  Smith  in  his  own  name,  was  the  property  of  ano- 
ther person.  This  bundle  (or  rather  its  contents  for  it  has  been  since 
opened)  must  be  surrendered  to  the  curator  of  Smith's  estate,  Maun- 
sel  White,  whose  quality  as  such  is  not  contested  by  any  proper 
party;  Germain  Musson,  as  executor  of  Johnson,  having  no  interest 
to  dispute  it,  and  Samuel  Smith  having  not  justified  himself  to  be, 
either  the  heir,  or  the  executor  of  James,  as  he  had  alleged. 

The  judgment  of  the  district  court,  therefore,  though  approved  in 
all  other  respects,  must  be  reversed  on  account  of  this. 

It  is  therefore,  ordered,  adjudged,  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and  this  court 
proceeding  to  give  such  judgment  as  they  think  ought  to  have  been 
rendered  below,  do  order,  adjudge  and  decree,  that  the  sum  of  three 
thousand  two  hundred  and  forty  dollars,  deposked  in  the  office  of  dis- 
count and  deposit  of  the  bank  of  the  United  States,  by  James  Smith, 
be  delivered  to  Germain  Musson,  the  special  executor  of  James  John- 
son, and  that  the  contents  of  the  sealed  packet,  which  had  been  depo- 
sited in  the  samt^  office  by  said  Smith,  be  delivered  over  to  Maunsel 
White,  curator  of  said  Smith's  estate;  and  it  is  further  ordered,  that 
each  party  in  his  respective  capacity  shall  pay  his  costs,  and  one  half 
of  the  costs  incurred  by  the  bank. 

Porter^  for  the  plaintiff. 

MoreaUy  for  the  intervening  party. 
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Barnwell  v.  Harman. 
Barnwell  v.  Kumbel.     VI-  722. 

IN  this  case  the  verbal  evidence  purporting  to  have  been  taken 
down  in  writing,  according  to  the  l$ith  section  of  the  act  of  28th 
January,  1817,  comes  up  with  the  record,  and  is  to  serve  as  a  state- 
ment of  facts.  There  being  no  certificate  of  the  judge  that  all  the 
testimony  in  the  cause  accompanies  the  record,  the  evidence  was 
objected  to. 

Br  THE  Court: — The  law  under  which  the  verbal  evidence  was 
reduced  to  writing  and  sent  up  with  the  record  needs  no  such  certi- 
ficate, and  no  rule  of  court  requires  it.  It  is  to  be  presumed  that  the 
record  contains  the  whole  evidence  until  a  suggestion  is  made  to  the 
contrary. 

The  judgment  in  the  present  case  having  been  given  at  the  instance 
of  defendants,  they  had  no  right  to  appeal.     Volenti  non  Jit  injuria. 


State  Bank  v.  Seghers.     VI.  724. 

DECIDED^  that  the  summary  mode  of  proceeding  provided  in 
favor  of  the  banks  in  cases  of  promissory  notes,  not  requiring  the 
maker  to  be  called  upon  to  recognise  his  signature,  nevertheless  can- 
not be  exercised  without  giving  the  debtor  notice  in  some  other 
way. 
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A  thwt  may  loe  anoCfaer  Ihm  her  nm^ttr  fir  ber  freedom, 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Mabtik,  J.,  delivered  the  opinion  of  the  court 

This  action  is  grounded  on  the  regulations  in  our  Civil  Code,  which 
relate  to  slaves,  and  particulariy  that  part  of  them,  which  authorises 
them  to  be  parties  in  civil  actions,  either  as  plaintiff  or  defendants, 
when  they  have  to  claim  or  prove  their  freedom. 

The  defendant  denies  the  plaintiff's  right  to  sue,  because,  by  her 
own  showing  in  the  petition,  she  is  indisputably  the  slave  of  another 
person,  and  does  not  claim  freedom  directly  against  the  defendant 

As  she  is  not  opposed  by  her  acknowledged  master,  we  are  of 
opinion,  that  she  has  a  right  to  maintain  her  action.  But,  as  the  parish 
court  has  erred  in  deciding  definitively,  in  favor  of  her  right  to  freedom : 

It  is  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed,  and  that  the  case  be  sent  back 
with  instructions  to  the  judge,  to  hear  the  parties  and  decide  the  case, 
after  an  investigation  of  its  merits. 

De  JirtnaSj  for  the  plaintiff. 

Mazureau,  for  the  defendant 
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Poejfarre  v.  Delor.     VII.  1. 

HELD,  after  the  defendant  has  appealed,  and  the  judgment 
has  thereon  been  affirmed,  the  plaintiff  may  still  appeal  and  have 
any  error  to  his  disadvantage  in  the  judgment  corrected,  provided 
the  time  allowed  by  law  for  taking  an  appeal  be  not  elapsed. 


Claiborne  v.  Police  Jury.     VII.  4. 

A  coart  cannot  compel  the  police  jury  to  comply  with  the  directionB  of  an  act  of  the 

legislature,  in  laying  a  tax. 

APPEAL  from  the  court  of  the  first  district. 

Derbignt,  J.,  delivered  the  opinion  of  the  court. 
On  motion,  made  in  the  court  of  the  first  district,  on  behalf  of  the 
representatives  of  the  late  William  C.  C.  Claiborne,  that  court  issued 
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an  order  for  the  police  jury  of  New  Orleans,  to  show  cause,  within, 
three  days,  why  they  should  not  be  compelled  to  lay  a  tax  on  the 
parish,  conformably  to  the  provisions  of  an  act  entitled,  ^  An  act  for 
the  relief  of  the  widow  and  heirs  of  the  late  Governor  Claiborne;" 
and  that  rule  having  been  made  absolute,  an  appeal  was  claimed 
therefrom,  and  brought  up  by  consent  of  parties. 

The  order  of  the  district  court  is  resisted  on  two  grounds.  1. 
Because  the  courts  of  justice  have  no  jurisdiction  over  a  legislative 
body  to  compel  them  to  fulfil  their  legislative  functions;  and  2. 
Because  the  law,  ordering  the  police  jury  to  lay  this  tax,  is  uncon- 
stitutional. 

The  first  fundamental  principle  of  our  constitution  is,  that  the 
powers  of  the  government  are  divided  into  three  departments,  ever 
to  be  kept  distinct;  to  wit,  the  legislative,  the  executive  and  the 
judiciary. 

To  the  legislative  branch  of  the  government  belongs  the  right  of 
laying  taxes  for  purposes  of  general  utility.  Supposing  the  present 
tax  to  be  one,  which  the  legislature  had  a  right  to  create,  the  law,  by 
which  they  have  ordered  the  police  jury  to  impose  it,  is  a  delegation 
of  their  powers.  To  obey  that  law,  the  jury  must  legislate — they 
must  themselves  enact  a  law  providing  what  sort  of  tax  it  shall  be, 
on  what  property  it  shall  be  laid,  in  what  manner  it  shall  be  levied, 
how  it  shall  be  enforced.  Is  it  the  province  of  the  judiciary  to  direct 
how  they  shall  do  all  this?  And  if  they  can  give  such  directions, 
how  are  they  to  compel  a  compliance?  Suppose  the  jury  enact  a 
law,  without  providing  for  its  execution,  will  courts  again  interfere? 
As  well  might  they  legislate  themselves.  But  the  better  to  test  the 
impropriety  of  such  interference,  how  and  against  whom  is  this  sup- 
posed authority  to  be  exercised?  The  police  jury,  though  authorised 
bylaw  to  represent  the  parish  in  courts  of  justice,  is  not  a  corporation 
possessed  of  property;  therefore,  no  distringas  can  issue  to  compel 
a  performance.  One  of  their  adverse  counsel  found  no  difficulty  in 
the  matter.  He  thought  it  very  simple  to  send  them  all  to  jail.  This 
mode  is,  no  doubt,  expeditious;  but  the  question  is,  whether  it  is 
legal  and  proper. 

In  a  deliberative  body,  the  majority  rules  the  minority.  Suppose 
in  this  assemblage  of  twelve  citizens,  five  were  willing  to  lay  the 
tax,  and  seven  were  dissenting;  are  they  all  to  be  imprisoned  as 
refractory,  or  is  the  court  to  discriminate  between  them?  The  last 
seems  to  be  the  only  step  consonant  with  justice;  but  how  is  the 
court  to  know  who  is  disobedient,  and  who  is  not?  In  this  particu- 
lar case,  there  was  something  said  about  unanimity;  but  the  know- 
ledge of  this  fact  is  accidental.  The  question  is,  whether  the  court 
can  compel  a  disclosure  of  the  yeas  and  nays,  and  then  pick  out  the 
refractory  members  to  send  them  to  jail;  or  whether,  without  taking 
any  such  trouble,  it  can  at  once  throw  them  all  into  prison,  until  a 
majority  can  be  compelled  to  legislate.  We  think  that  it  can  do 
neither. 
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A  majority  of  the  court  (Martin,  J.,  dissenting)  being  of  opinion 
that  the  imposition  of  the  tax,  required  to  be  made  by  the  police 
jury  in  the  present  case,  would  be  an  act  purely  legislative,  it  is 
deemed  imnecessary  to  examine  into  the  constitutionality  of  the  law, 
by  which  the  legislature  have  undertaken  to  delegate  to  them  power 
to  legislate  in  this  particular  instance. 

It  does  not  belong  to  the  courts  of  judicature  to  interfere  in  legis- 
lative concerns,  in  such  a  manner  as  to  order  laws  to  be  passed,  or 
perfected,  either  by  the  legislature  itself  or  any  body  politic  to  which 
it  may  have  delegated  legislative  power,  admitting  its  competency,  to 
authorise  others  to  legislate  in  any  case. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  judg- 
ment be  ordered  for  the  defendants,  with  costs. 

Duncauy  for  the  plaintiff. 

MoreaUy  for  the  defendants. 


Police  Jury  v.  M'Donogh.     VII.  8. 

• 

HELD  J  a  police  jury  may  sue  for  money  expended  for  work  done 
on  a  delinquent  planter's  levee. 

{  (The  members  of  the  jury  may  be  witnesses.    See  3  Martinis 
Digesty  482,  n.  5. 

The  proceedings  of  the  jury  may  be  recorded  in  French, 

Although  the  parish  judge  is  required  by  law  to  examine  whether 
works  ordered  have  been  performed;  before  directing  that  they  shall 
be  done  at  the  planter's  expense — his  visit  is  not  necessary,  when 
works  are  especially  ordered. 

A  law  which  provides  means  of  recovery  of  debts  contracted  before 
its  passage,  is  not  unconstitutional. 

moreauy  for  the  plaintifiis. 

Turner  J  for  the  defendant. 
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Porter  d  al  v.  Liddle.     VII.  23. 

A  bidder  may  refuse  Ukinp  land  itmck  to  bim,  on  disooverj  of  an  incnmbrance,  and  the 
anctioneer*a  prodamation,  before  the  bids  began,  is  no  cridenee  of  the  bidder's  know- 
ledge of  the  incombrance. 

APPEAL  from  the  court  of  the  6rst  district. 

Matbews,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  and  appellants  instituted  this  suit  to  compel  the  de- 
fendant and  appellee  to  comply  with  his  obligation  as  purchaser  of  a 
lot  of  ground,  sold  by  order  of  the  court  of  probates. 

Their  right  to  recover,  as  their  counsel  admits,  depends  entirely  on 
a  question  of  fact,  viz.  whether  the  defendant  knew,  at  the  time  he 
was  bidding  on  the  lot,  that  it  was  encumbered  with  a  lease. 

There  is  nothing  to  be  found  in  the  evidence  that  may  show  with 
certainty  that  be  bad  knowledge  of  the  lease,  nor  does  it  appear  that 
all  the  necessary  steps  were  taken  by  the  plaintiffs  to  conmiunicate 
that  fact  to  the  public,  in  such  a  manner  as  to  raise  a  legal  presump- 
tion that  the  defendant  could  not  well  be  ignorant  of  it — no  mention 
was  made  of  this  in  advertising  the  sale.  The  only  evidence  of  any 
attempt  to  give  publicity  to  the  circumstance  is  the  declaration  or 
proclamation  of  the  auctioneer,  at  the  time  of  sale,  whicii,  in*our  opin- 
ion, is  not  sufficient  to  charge  the  buyer,  unless  it  should  be  made 
further  to  appear  that  this  proclamation  was  uttered,  under  such  cir- 
cumstances, that  the  bidder  could  not  fail  to  hear  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

PoritVy  for  the  plaintiffs, 

Duncan,  for  the  defendant. 
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Fisk  V.  Chandler.    VII.  24. 

HELD,  on  the  failure  of  a  debtor,  his  note  though  not  yet  pay- 
able may  be  put  in  suit,  &c.  Till  there  is  a  stay  of  proceedings  any 
creditor  may  sue,  or  attach.    Civil  Code,  276,  art.  88. 

If  goods  be  assigned,  proof  of  tradition  is  necessary. 


Williamson  et  al.^  Syndics,  v.  Smoot  et  al.     VII.  31. 

HELD,  corporations  of  other  states  may  sue  in  this  state.  The 
creditors  of  a  stockholder  cannot  seize  his  share  in  any  specific  part 
of  the  property  of  the  corporation. 


Turpin  v.  His  Creditors.     VII.  54. 

HELD,  taxed  costs  of  every  kind  are  privileged. 
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Weeks  v.  M'Micken.     VII.  54, 

THE  only  question  in  this  case  is  one  of  fact. 


Briggs  et  ah  v.  Ripley  et  al.     VII.  57. 

HELD^  when  the  consignor  in  his  letter  of  instructions  makes  no 
positive  restrictions  as  to  price,  a  draft  for  the  proceeds  of  the  con- 
signment justifies  a  sale,  in  order  to  meet  it,  although  without  it 
prudence  and  the  state  of  the  market  might  demand  a  further  delay. 


Lynch  v.  Postlethwaite.     VII.  69. 

If  the  subecribing  witnen  to  a  deed  reside  oat  of  the  state,  his  handwriting  being  proved, 

the  deed  wiJl  be  read. 
When  the  party  does  not  formally  deny  his  signature,  it  may  be  proved  by  witne89e8. 
A  report  subscribed  by  a  witness  may  bo  read,  in  order  to  weaken  his  testimony  by 

showing  a  discrepancy  between  what  he  signed  and  what  ho  swears. 
A  stockholder  cannot  be  a  witness  for  the  corporation. 
Hearsay  is  no  testimony. 

A  member  of  an  unincorporated  company  is  bound  in  solido  for  its  debts. 
In  cases  of  solidary  obligations,  the  creditor  may  sue  either  of  his  debtors  alone. 
The  nature,  validity  and  construction  of  a  contract  is  determined  according  to  tlie  lex  2oci, 

the  remedy  according  to  lex  fori, 

APPEAL  from  the  court  of  the  first  district. 
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The  petition  set  forth  that,  on  the  5th  of  November,  1818,  at 
Natchez,  in  the  state  of  Mississippi,  the  defendant,  by  the  name  and 
style  of  Chairman  of  the  Board  of  Directors  of  the  Natchez  Steam 
^oat  Company,  for  himself  and  others  composing  said  company,  did 
covenant  and  agree  to  give  to  the  plaintiff  the  sum  of  65,000  dollars 
for  the  steam  boat  Vesuvius,  then  on  a  voyage  from  New  Orleans  to 
Louisville,  said  steam  boat  to  be  delivered  at  New  Orleans  on  her 
return,  at  which  time  15,000  dollars  were  to  be  paid,  and  the  residue 
in  equal  instalments,  at  three,  six,  nine  and  twelve  months,  with 
interest  at  six  per  centum,  and  that,  at  the  time  of  delivery,  the 
defendant  should  make  his  promissory  notes  for  said  four  instalments, 
which  should  be  signed  by  him  as  chairman  of  said  company.  The 
petition  then  avers  an  offer  to  deliver,  and  refusal  to  receive,  and  that 
the  defendant  had  refused  to  pay  according  to  the  contract  It  prays 
judgment  for  the  said  sum  of  65,000  dollars,  or  that  the  defendant  be 
ordered  to  pay  the  sum  of  15,000  dollars,  and  to  execute  promissory 
notes  as  above  stated,  and  concludes  with  a  prayer  for  further  relief. 

The  defendant  pleaded,  1st.  A  general  denial.  2d.  In  abatement, 
that  there  were  seventy-two  other  persons  (naming  them)  who  were 
parties  with  the  defendant  to  the  contract,  and  who  ought  to  have 
been  made  parties  to  the  suit  dd.  That  the  covenants  were  made 
by  the  defendant  with  seventy-two  other  persons  associated  in  a 
special  and  limited  partnership,  having  a  capital  stock  of  100,000 
dollars,  of  which  defendant  owns  but  1000  dollars.  4th.  The  fourth 
plea  states  that  the  said  company  are  now  a  corporation.  5th.  The 
fifth  plea  sets  forth  the  organisation  of  the  Natchez  Steam  Boat  Com- 
pany; and  that  the  defendant,  as  chairman  of  the  board  of  directors, 
offered  to  purchase  of  the  plaintiff,  the  Vesuvius^  for  the  use  of  the 
company.  The  answer  proceeded  to  set  forth,  at  great  length,  the 
negotiations  between  the  parties,  and  contended  that  the  contract 
was  conditional,  and  that  the  company  were  not  bound  to  receive 
the  boat,  unless  satisfied  .with  her  condition  after  examination;  that 
the  plaintiff,  in  his  letters  and  conversations,  misrepresented  the 
qualities  and  condition  of  the  boat;  that  he  represented  her  to  be 
entitled  to  certain  patent  rights,  which  she  was  not  It  further 
stated,  that  previous  to  the  execution  of  the  contract,  the  plain- 
tiff had  the  subscription  list,  proceedings,  rules  and  regulations 
of  the  company,  and  that  a  conversation  toolj  place  between  him 
and  the  defendant,  in  which  the  plaintiff  desired  the  defendant 
to  sign  the  notes  with  one  or  two  members  of  the  company  in  their 
individual  names,  and  not  in  the  name  of  the  company,  and  that 
defendant  refiised,  and  said  he  would  not  be  responsible  further  than 
his  own  share.  It  further  charged,  that  the  plaintiff  had  in  conver- 
sation, represented  that  the  boat  would  return  from  Louisville  early 
in  December,  and  that  he  had  in  a  letter  offered  to  contract  for  the 
delivery  of  both  boats  on  the  1st  day  of  January,  1819,  thereby 
inducing  the  defendant  to  believe  the  Vesuvius  would  return  sooner; 
but  that  she  did  not  return  until  the  last  of  February.    It  concluded 
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with  setting  forth  a  correspondence  which  took  place  between  the 
parties  in  New  Orleans  in  Februarjr,  an  examination,  and  that  the 
boat  was  so  defective  the  company  would  not  receive  her. 

There  was  judgment  for  the  plaintiff  in  the  court  below;  the  dis- 
trict court  being  of  opinion  that  the  action  lay  against  the  defendant; 
but  the  sum  of  20,000  dollars  was  deducted  from  the  consideration 
of  the  contract,  and  judgment  rendered  for  45,000  dollars  only;  the 
court  being  of  opinion  that,  from  the  price  agreed  upon,  the  defendant 
must  have  bargained  for  a  sound  boat,  that  this  price  was  the  best 
key  to  the  understanding  of  the  term  **  good  order,"  and  that  20,000 
dollars,  was  the  medium  between  the  sum  of  15,000  dollars,  and  the 
sum  of  25,000  dollars,  named  by  different  witnesses  as  the  difference 
in  value  between  a  new  and  perfectly  soimd  boat,  and  a  boat  as 
represented  to  them. 

From  this  judgment  both  parties  appealed.  The  record  contained 
all  the  facts  shown  to  the  district  court:  with  it  came  up  several  bills 
of  exceptions. 

Mahtin,  J.,  delivered  the  opinion  of  the  court 
Our  attention  in  the  decision  of  this  cause,  is  first  claimed  by 
several  bills  of  exceptions. 

1.  The  contract  between  the  parties  having  been  produced  by  the 
plaintiff's  counsel,  subscribed  and  sealed  by  the  defendant,  and 
attested  by  a  subscribing  witness,  and  proof  made  of  the  handwriting 
of  both  the  defendant  and  witness;  the  latter  being  shown  to  reside 
out  of  the  state:  the  defendant's  counsel  objected  to  its  being  read, 
and  the  district  court  overruling  this  objection^  a  bill  of  exceptions 
was  taken. 

We  are  of  opinion  that  the  district  court  was  correct  The  witness 
being  out  of  the  jurisdiction  of  the  state,  his  attendance  in  court 
could  not  be  compelled,  neither  could  it  be  before  a  commissioner. 
His  testimony  thus  affording  the  best  evidence  of  the  execution  of 
the  instrument  was  not  in  the  power  of  the  plaintiff,  who  therefore 
was,  for  this  very  reason,  dispensed  from  producing  it.  The  defend- 
ant's signature,  as  it  was  not  formally  denied,  was  properly  proved 
by  a  witness  acquainted  with  his  handwriting.  Clarke's  Exrs.  v. 
Cochrane,  3  Martin^  360. 

2.  The  next  bill  of  exceptions  is  to  the  opinion  of  the  district 
court,  in  ordering  the  reading  of  a  report  of  certain  individuals, 
appointed  by  the  parties,  offered  by  the  plaintiff,  for  the  sole  purpose 
of  lessening  the  credit  due  to  the  deposition  of  one  of  these  indi- 
viduals, examined  as  a  witness  for  the  defendant 

It  appears  to  us  that  this  report,  although  it  was  not  sworn  to, 
was  properly  admitted  for  the  purpose  of  showing  a  discrepancy 
between  the  statement  to  which  the  witness  had  sworn,  and  that  in 
the  report  which  he  had  attested  by  his  signature.  It  is  in  every 
day's  practice  to  prove  declarations  made  by  a  witness  contrary  to 
what  he  swears;   but  the  use  of  such  evidence  must  always  be 


JULY  TERM,  1819.  543 

[Lyoch  V.  PosUethwaite.] 

restricted  to  what  was  the  avowed  object  of  the  plaintiff  who  offered 
it,  viz.  to  lessen  the  credit  of  the  witness. 

3.  The  third  bill  was  taken  to  the  opinion  of  the  court  in  sustain- 
ing an  objection  of  the  plaintiff's  counsel,  to  the  following  question 
put  by  the  defendant  to  Commodore  Patterson,  a  witness  introduced 
by  the  former,  for  the  purpose  of  establishing  the  soundness  of  the 
Vesuvius.  "  If  you  had  contracted  for  the  purchase  of  a  steam  boat, 
in  all  respects  sound  and  in  good  order,  and  a  boat  had  been  tendered 
to  you,  under  this  contract,  with  one-third  of  her  important  timbers, 
including  her  lower  futtocks  rotten,  would  you  deem  such  a  boat 
answering  the  description  in  the  contract,  or  being  in  all  respects 
sound  and  in  good  order?" 

We  are  not  apprised,  by  any  thing  on  the  record,  of  the  nature  of 
the  objection  to  which  the  district  court  judged  this  question  liable, 
and  we  believe  it  ought  to  have  been  answered;  although  it  might, 
perhaps,  which  we  do  not  determine,  have  been  modified,  so  as  to 
answer  the  present,  by  limiting  the  supposed  case,  to  that  of  a  steam 
boat  in  good  order;  instead  of  extending  it,  as  was  done,  to  that  of  a 
boat  sound  and  in  good  order.  As  this  bUl,  however,  was  taken  by  the 
defendant,  and  the  most  favorable  answer  could  not  avail  him,  the 
stipulation  being  for  a  boat  in  good  order,  and  not  for  one  sound  and 
in  good  order,  we  think  it  useless  to  remand  the  case  on  this  account. 

4.  A  fourth  bill  was  taken  by  the  defendant's  counsel  on  the  refusal 
to  swear  Charles  K.  Lawrence,  in  chief;  this  gentleman  having  on 
his  voire  dire  declared,  that  about  the  24th  of  November,  1818,  he 
purchased  ten  shares  in  the  Natchez  Steam  Boat  Company,  and  ex- 
pected to  pay  his  proportion  of  the  price  of  the  Vesuvius,  if  this  court 
declared  it  to  have  been  purchased  by  that  company. 

The  interest,  which  this  witness  has  in  the  present  action  was  suf- 
ficient to  repel  him.  But  it  was  contended  that  he  acquired  it,  by  his 
own  act,  after  the  contract  now  sued  upon  was  entered  into,  and  con- 
sequently that  he  could  not,  by  so  doing,  deprive  the  defendant  of  the 
right  which  he  had  to  his  testimony.  The  record  does  not  show 
whether  the  fact,  which  he  was  called  upon  to  establish,  was  anterior 
to  his  acquisition  of  the  shares;  although  the  circumstance  of  its  date 
being  particularly  set  forth,  raises  some  presumption  that  such  is  the 
case.  But  the  bill  of  exceptions  is  one  of  the  defendant's,  whose  duty 
it  was,  if  any  particular  circumstance  entitled  him  to  the  testimony, 
notwithstanding*  the  interest  of  the  witness,  to  have  made  it  clearly 
appear,  in  order  to  take  the  case  out  of  the  general  rule.  This  we 
cannot  presume,  and  are  consequently  bound  to  conclude  that  the 
district  court  correctly  refused  to  swear  the  witness  in  chief,  as  the 
bill  does  not  enable  us  to  say  that  it  erred.  We  do  not,  however, 
wish  to  be  understood  to  determine  that  a  witness  who  has  acquired 
an  interest  by  his  own  act,  since  the  party  who  offers  him  had  a  right 
to  his  tc^stimony,  may  be  sworn:  a  question  which  admits  of  consider- 
able doubt     Phillips  on  Emdencej  99,  102. 

5.  The  last  bill  is  on  the  refusal  to  permit  the  defendant  to  offer  in 

46* 
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evidence  what  Samuel  A.  Bower,  a  witness  introduced  by  him,  had 
heard  the  clerk  of  the  steam  boat  say.  It  is  difficult  to  tell  on  what 
ground  he  could  have  been  permitted  to  relate  this.  Hearsay  is  not 
evidence. 

The  plea  in  abatement  appears  to  us  to  have  been  correctly  over- 
ruled. The  defendant  was  personally  bound  by  the  contract.  He  is 
admitted  by  the  pleadings  to  be  a  stockholder  of  the  Natchez  Steam 
Boat  Company,  and  he  subscribed  the  contract.  According  to  the 
common  law  of  England,  which  is  shown  to  prevail  in  the  state  of 
Mississippi,  all  the  members  of  an  unincorporated  company  are 
bound,  as  members  of  ordinary  partnerships.  fVatsoriy  3.  The  con- 
tract is  clearly  shown  to  have  been  entered  into  by  the  authorised 
agents  of  the  company,  acting  within  the  powers  delegated  to  them; 
and  cases  are  cited  in  which  a  partner  or  agent,  contracting  under  his 
own  seal,  as  the  defendant  did  in  this  case,  becomes  personally  bound. 

The  nature,  validity  and  effects  of  this  contract  must  be  inquired 
into,  according  to  the  laws  of  the  country,  in  which  it  was  celebrated, 
even  when  the  deUvery  of  the  thing,  or  the  fact  stipulated  for,  is  to 
take  place  abroad.  1  Gallison^  375.  Were  we  to  test  this  case  by 
the  laws  of  this  state,  still  the  defendant  would  be  found  under  a  lia- 
bility, as  a  member  of  the  company,  upon  a  contract  entered  into  with 
his  consent  But  he  shows  that,  in  the  state  of  Mississippi,  his  plea 
would  prevail  on  the  principle  recognised  in  the  case  of  Rice  v.  Shute, 
viz.  that  a  partner  who  is  sued  alone,  may  abate  the  suit,  stating  and 
naming  his  copartners. 

The  law  of  this  state  must  regulate  us  on  this  point.  It  is  accord- 
ing to  it  that  the  remedy  is  sought  for  and  to  be  administered.  Here 
in  cases  of  solidary  obligations  (which  are  the  joint  and  several  obli- 
gations of  the  common  law,  existing  between  partners)  the  creditor 
may  sue  either  of  his  debtors  alone,  and  is  not  bound,  even  on  the 
plea  of  the  latter,  to  bring  all  or  any  of  the  rest  of  the  co-debtors  in 
court  But  it  is  contended  that  the  act  of  the  legislative  council, 
1805,26,  requires,  that  the  petition  should  contain  the  names  and 
residences  of  all  the  parties,  and  that  the  seventy  and  odd  persons, 
named  by  the  defendant  in  his  answer,  were  parties  to  the  contract, 
and  their  names  not  being  in  the  petition,  the  suit  must  abate.  The 
act,  in  our  opinion,  requires  the  insertion,  in  the  petition,  of  the  names 
and  residence  of  parties  to  the  suit  alone,  not  of  the  parties  to  the  con- 
tract, on  which  the  suit  is  grounded. 

Partners  cannot,  by  any  clause  in  the  partnership  contract,  alter  the 
joint  and  several  liability,  which  the  law  imposes  on  them,  in  favor 
of  those  with  whom  they  contract    fVaison,  172,  334. 

We  cannot  admit  that  the  act  by  which  the  company  was  incorpo- 
rated, being  posterior  to  the  contract,  can  affect  the  rights  of  the 
plaintiff. 

On  the  merits,  it  is  contended  that  the  plaintiff  ought  not  to  recover, 
as  he  did  not  comply  with  his  part  of  the  contract  by  which  he  bound 
himself  to  deliver  the  boat  in  good  order;  as  she  had  at  the  time  her 
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head  beam  broken,  her  boiler  leaky,  and  a  considerable  part  of  her 
main  timbers  defective  or  rotten. 

It  is  true  her  head  beam,  a  considerable  piece  in  the  machinery  of 
a  steam  boat,  was  broken  and  fished.  Bilt  the  plaintiff  shows  that 
this  was  by  an  accident  which  happened  since  the  contract  was  en- 
tered into;  that,  as  soon  as  he  heard  of  it  he  ordered  a  new  one  to  be 
made  in  New  York,  which  was  on  the  way  at  the  time  of  the  tender, 
was  offered  to  be  delivered  on  its  arrival,  has  since  arrived  and  has 
been  put  in  the  place  of  the  broken  one.  If,  however,  the  plaintiff 
did  not  show  any  thing  else,  this  circumstance  would  most  likely  be 
holden,  as  a  justification  on  the  part  of  the  defendant  in  refusing  the 
boat.  But  the  plaintiff  shows  that  the  defendant  was  satisfied  with 
the  measures  taken  for  procuring  a  new  beam,  and  assured  the  plain- 
tiff that  if  there  were  no  other  deficiency  in  the  boat,  this  would  be 
waived.  Had  the  defendant  wished  to  avail  himself  of  the  insuffi- 
ciency of  the  head  beam,  he  ought  not  to  have  thus  waived  his  right 
to  object  thereto.  For  in  such  a  case,  the  plaintiff  might  perhaps 
have  procured  another  beam,  out  of  some  steam  boat  on  the  river. 
We  therefore  think  that  this  objection  cannot  prevail. 

It  is  further  contended  that  the  boiler  was  old  and  leaky.  The  age 
of  it  appears  to  be  that  of  the  boat,  and  the  presumption  is  that  the 
vendees  could  not  well  expect  a  newer  one.  The  witnesses  inform 
us  that  all  boilers  leak  and  lose  some  steam,  and  that  this  does  not 
appear  very  deficient  in  this  respect.  But,  it  is  alleged  that  it  was 
worse  than  it  appeared,  because,  before  the  examination,  the  plaintiff, 
in  order  to  hide  its  defects,  caused  it  to  be  covered  with  a  thick  coat 
of  oil  and  lampblack.  It  is  in  evidence  that  this  was  done  without 
any  order  from  the  plaintiff;  that  it  is  done  at  the  end  of  every  voy- 
age,^ and  even  oftener,  is  necessary  to  guard  the  iron  from  the  rust, 
and  constitutes  a  part  of  what  is  called  putting  a  boat  in  good  order. 
Farther,  it  is  in  evidence  that  the  vendees  had  a  fair  opportunity  of 
viewing  and  examining  the  boiler  before  the  contract. 

A  considerable  number  of  pieces  of  timber,  which  at  first  Appeared 
to  this  court  as  of  material  importance,  are  shown  to  be  defective  and 
rotten,  but  on  a  close  examination  of  the  testimony,  and  more  mature 
reflection,they  think  these  first  impressions  must  yield  to  the  depo- 
sitions of  carpenters,  masters  and  owners  of  ships,  examined  on  this 
head.  These  almost  unanimously  assert,  that  notwithstanding  the 
rottenness  and  defects  of  these  pieces  of  timber,  they  consider  the 
boat  to  be  what  is  understood  by  a  boat  in  good  order.  They  make 
a  distinction,  to  which  the  court  has  with  great  reluctance  yielded, 
between  a  boat  in  good  order  and  a  sound  one.  They  seem  to  allow 
the  epithet  of  sound  to  ships  on  their  first  voyage  only,  and  assert 
that  afterwards  every  ship  has  some  rotten  and  defective  timber. 
Yielding,  therefore,  to  the  weight  of  the  testimony  in  this  respect,  we 
are  bound  to  say  that  the  boat  was  in  good  order  when  she  was  ten- 
dered, if  we  except  the  absence  of  the  new  head  beam,  which  the 
defendant  did  not  complain  of,  and  which  would,  he  declared,  make 
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DO  difference:  and  this  piece  of  machinery  has  since  been  snpplied 
within  the  time  mentioned.  Further,  it  is  in  evidence,  that  the  old 
bead  beam  was  in  a  condition  to  serve  until  the  arrival  of  the  new. 

The  contract  of  sale  describes  and  ascertains  tlie  quality  of  the 
boat  bai^ined  for — a  boat  in  good  onler:  a  worse  could  not  have 
been  tendered;  a  better  cannot  be  insisted  upon. 

We  leave  out  of  view,  as  we  are  bound  to  do,  all  the  conversations 
and  correspondence  of  the  parties  before  the  contract  The  conver- 
sations cannot  affect  the  literal  evidence.  Every  point  started  in  the 
correspondence,  if  it  does  not  appear  in  the  contract,  is  abandoned 
and  merged  in  the  written  agreement 

The  defendant  fiulher  ui^es  that  the  plaintiff  ought  not  to  recover, 
because  he  has  not  proved,  nor  even  alleged  his  capacity  and  readi- 
ness to  make  the  conveyance  stipulated  for.  We  think  this  was 
unnecessary.  He  needed  not  to  allege  his  capacity,  for  his  own 
title  or  conveyance  was  alone  stipulated  for.  As  to  his  readiness  or 
his  actual  tender  of  the  conveyance,  the  conduct  of  the  defendant 
rendered  an  allegation  or  proof  of  these  useless:  for  the  defendant 
declared  his  unwillingness  that  the  contract  should  be  carried  into 
effect,  so  that  any  further  step  on  the  part  of  the  plaintiff  was  vain 
and  useless.     Lex  ntmintm  cogit  ad  vana. 

It  appears  to  ns  that  the  district  court  erred  in  making  a  deduction 
of  20,000  dollars,  a  sum  greater  than  that  which  it  is  proved  would 
be  required  to  repair  the  boat  entirely,  by  substituting  a  new  piece 
of  timber  to  every  decayed  one.  The  boat  was  not  sold  as  a  new 
and  perfectly  sound  one.  According  to  the  testimony,  the  vendees 
could  not  expect  to  find  her  without  some  decayed  timbers.  If  the 
principle  that  a  sound  price  implies  a  sound  ware  was  to  be  under- 
stood, as  the  district  court  appears  to  understand  it,  no  vessel  could 
be  sold  for  a  sound  price  after  her  first  voyage:  for  the  witnesses 
depose  that  every  vessel  has  some  decayed  timber  after  her  first 
voyage. 

The  contract  shows  that  the  vendees  were  willing  to  give  65,000 
dollars  for  a  boat  which  they  mu^t  have  known  to  have  decayed  timber 
in  her.  They  stipulated  that  she  should  be  delivered  in  good  order, 
and  this,  on  a  close  examination  of  the  evidence  and  the  best  judg- 
ment we  can  form,  means  only  in  such  a  condition  as  to  be  fit  to  be 
employed  immediately  and  during  a  reasonable  time,  without  any 
repairs,  and  in  this  condition  was  the  Vesuvius  tendered  by  the 
plaintiff. 

He  is  clearly,  in  our  opinion,  entitled  to  receive  the  price  he  stipu- 
lated for;  and  we  deem  ourselves  bound  to  say,  he  is  entitled  to 
'recover  it  from  the  defendant,  not  as  chairman,  as  one  of  the  direc- 
tors, nor  as  agent  of  the  company,  but  as  a  stockholder,  a  member 
of  it  In  unincorporated  companies,  like  in  all  other  partnerships, 
according  to  the  law  of  the  place  where  the  contract  was  entered 
into  and  the  domicil  of  the  defendant,  the  members  are  jointly  and 
severally  liable:  either  of  them  may  be  coerced  for  the  whole  debt, 
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an  evil  consequence  which  an  act  of  incorporation  can  alone  prevent, 
though  it  cannot  remove  it 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  this  court 
proceeding  to  pronounce  such  a  judgment,  as  in  their  opinion,  ought 
to  have  been  given  in  the  district  court,  do  order,  adjudge  and  decree 
that  the  plaintiff  do  recover  from  the  defendant  the  sum  of  sixty-five 
thousand  dollars,  to  be  discharged  by  the  payment  of  fifteen  thousand 
dollars  with  interest,  at  the  rate  of  five  per  cent,  a  year  from  the 
inception  of  this  suit,  and  the  delivery  of  the  notes  of  the  Natchez 
Steam  Boat  Company  for  the  sum  of  fifty  thousand  dollars  in  four 
instalments  at  three,  six,  nine  and  twelve  months  from  the  nineteenth 
of  February  last.  But  no  execution  will  issue  till  the  plaintiff  shall 
deliver  to  the  vendees,  or  lodge  for  them  in  the  ofiice  of  the  clerk  of 
the  district  (^urt  a  conveyance  of  the  steam  boat  Vesuvius,  accord- 
ing to  the  terms  of  his  contract:  and  it  is  ordered  that  the  defendant 
pay  costs  in  both  courts. 

See  same  case,  December  term. 

Livermorey  for  the  plaintiff. 

Hawkins,  for  the  defendant. 


Spicer  et  al.  v.  Lewis  et  al.     VIL  221. 


HELDj  if  there  be  no  suggestion  of  fraud  or  simulation,  parol 
evidence  can  not  be  admitted  to  show  that  a  de^d  of  sale  was  intended 
only  as  a  collateral  security. 
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Falton's  Heirs  v.  Griswold.    YII.  223. 


T^tt  wtodtt  fJiiDOt  rdiMS  fMyment  oTtbe  prioe*  nor  em  be  reqaire  weeot^tj  fim  tlis 

dor«  tin  mat  be  actodlj  lnuiiglit  to  eviet  hum.* 

APPEAL  from  the  eoart  of  the  sixth  distri 


DERBieiTTy  J.9  delivered  the  opinion  of  the  court. 

This  action  is  brought  by  the  heirs  and  representatiYes  of  the  late 
Alexander  Fulton,  to  recover  from  William  Griswold  the  first  instal- 
ment of  the  price  of  some  land  by  him  purchased  at  the  public  sale 
of  said  Fulton's  estate.  Griswold  refuses  payment  on  the  ground 
that  the  land  by  him  bought  is  claimed  by  other  persons.  The  evi- 
dence, however,  is  not  that  actions  have  actually  been  brought  by 
such  persons,  but  that  they  hold  adverse  titles,  in  consequence  of 
which  Griswold  is  disposed  to  be  evicted.  On  that  evidencie  the  dis- 
trict judge  thought  it  equitable  that,  before  Griswold  should  be  com- 
pelled to  pay,  his  vendors  should  make  him  secure  against  eviction. 
From  so  much  of  his  decision  as  requires  from  them  this  security,  the 
heirs  of  pulton  have  appealed. 

It  is  a  provision  of  our  Code,  originating  in  the  ancient  laws  of  the 

*  Thif  doctrine  wai  folly  Cftabliehed  io  many  later  cases  onder  the  old  Code;  but  by 
the  Louisiana  Code,  art  3535,  a  parchaser  has  a  ri^ht  to  retain  the  price  if  he  has  jutt 
rea$cn  to  fear  being  digquieted,  yet  cannot  have  the  sale  rescinded  on  that  account.  See 
Denis  «.  Clagoe's  Syndics,  7  Martin,  N.  S.  95. 
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country,  that  ^^  when  a  purchaser  is  disquieted  in  his  possession,  by 
an  action  on  mortgage  or  any  other  claim,  he  may  suspend  the  pay- 
ment of  the  price,  until  the  seller  has  restored  him  to  quiet  posses- 
sion, unless  said  seller  prefers  to  give  security."  But  the  disturbance 
must  be  an  actual  disturbance,  not  an  anticipated  one:  the  danger  of 
eviction  must  be  that  which  arises  from  an  actual  suit,  not  from  a 
suit,  which  may  hereafter  be  brought.  Domat  on  that  question  has 
gone  farther,  when  he  said,  "  if  before  payment,  the  buyer  discovers 
that  he  is  in  danger  of  eviction,"  &c.  But  the  text  of  the  Roman 
law  does  not  warrant  that  interpretation;  the  expressions  are,  ^^ante 
prsetium  solutum,  dominii  qusesiione  mola,  pt'asiium  emptor  sol- 
vere 9ion  cogitnr^  nisifide-jussoresy  fyc.  Dominii  guaMtione  mota 
means  not  any  discovery  of  danger  on  the  part  of  the  buyer,  but  an 
actual  investigation  of  the  title  of  ownership;  and  is  consonant  with 
the  provision  of  our  Code,  which  gives  this  remedy  to  the  purchaser, 
only  in  case  of  a  disturbance  by  an  action  on  a  mortgage  or  any  other 
claim,  or  as  the  French  text  expresses  it,  par  une  action  soit  hy- 
poihecairey  soit  en  revendicaiion.  So  far,  and  no  farther,  does  the 
law  authorise  the  buyer  to  retain  the  purchase  money:  and, however 
hard  may  be  some  cases,  in  which  an  impending  claim  threatens  the 
purchaser  with  eviction,  it  does  not  belong  to  courts  of  justice  to  ex- 
tend to  him  the  remedy  which  the  law  has  limited  to  the  case  of  actual 
disturbance  by  suit.  Even  before  payment,  says  Pothier  in  his 
Contract  of  Sale,  no.  283,  if  the  buyer  suffers  no  disturbance,  he  can- 
not require  from  the  vendor  any  security  for  the  price  which  is 
demanded  of  him.     Civil  Code,  360,  art.  85. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  Ihe 
appellant  do  recover  from  the  appellee  the  sum  of  twelve  hundred 
and  fifty-six  dollars,  with  interest  at  ten  per  cent,  from  the  first  day  of 
March,  1818,  and  costs  of  suit. 

Baldwin  and  Bianchardy  for  the  plaintiffs. 

PorteTy  for  the  defendant. 


Phillips  V.  Johnson  et  al     VII.  226. 

The  payment  of  property,  part  of  a  succession,  to  a  |>erBoii  declared  heir  to  it,  by  the 
judgment  of  a  court  of  competent  jurisdiction,  unappealed  from,  is  valid  ev^n  afler  the 
judgment  is  reversed. 

APPEAL  from  the  court  of  the  sixth  district. 
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MARTiiTy  J.,  delivered  the  opinion  of  the  court 

A.  Phillips,  the  plaintiff's  brother,  died  intestate,  leaving  a  large 
estate,  real  and  personal,  to  which  a  curator  was  appointed,  who 
brought  suit  against  the  defendants,  as  purchasers  of  a  part  of  the  real 
property  of  the  estate. 

During  the  late  war,  the  present  plaintiff,  being  an  alien  enemy, 
was  prevented  from  instituting  any  action  to  obtain  the  estate. 

In  1816,  one  James  Rogers,  for  himself  and  others,  as  his  co-heirs 
applied  to  the  court  of  probates  to  be  recognised  as  heirs  of  the  de- 
ceased, and  they  were  accordingly  admitted  by  a  decree  of  that  court, 
of  the  sixth  of  May  of  that  year,  on  which  day,  the  present  defen- 
dants paid  him  the  amount  of  the  judgment  obtained  against  them  by 
the  curator.  On  the  next  day,  Rogers  entered  sati^action  of  the 
judgment,  on  the  record;  and  the  curator  appealed  from  the  decree 
of  the  court  of  probates,  which  recognised  Rogers  and  others  as  heirs 
of  the  estate. 

In  June  following,  Phillips,  the  present  plaintiff,  intervened  in  the 
appeal,  and  the  district  court  reversed  the  decree  of  the  court  of  pro- 
bates, and  decreed  Phillips,  the  then  appellant,  to  be  heir  of  the  per- 
sonal estate,  and  Rogers  and  others,  the  then  appellees,  to  be  heirs  of 
the  real.  Ten  days  after,  no  appeal  from  this  decision  of  the  district 
court  having  as  yet  been  taken,  Rogers,  for  himself  and  his  co-heirs, 
whose  powers  he  had,  acknowledged  the  payment  of  the  amount 
of  the  judgment,  obtained  by  the  curator,  against  the  present  defen- 
dants. 

In  September,  1816,  the  present  plaintiff  appealed  from  the  judg- 
ment of  the  district  court  to  this;  and  in  October,  1818,  obtained  a 
judgment  reversing  that  of  the  district  court,  recognising  Rogers  and 
others  as  heirs  of  the  real  estate  of  the  deceased,  and  declaring 
him  to  be  the  heir  of  the  whole  estate,  real  and  personal.  5  Mar-- 
tin,  700. 

He  then  brought  the  present  suit  to  recover  the  amount  of  the 
judgment  obtained  by  the  curator,  against  the  then  and  present 
defendants,  for  the  amount  of  part  of  the  real  estate  purchased  by 
them.    There  was  judgment  against  him  and  he  appealed. 

We  are  of  opinion  that  the  judgment  is  correct.  The  defendants 
having  paid  the  amount  of  the  real  property  to  persons  declared 
heirs  by  a  competent  tribunal,  from  whose  judgment  no  appeal  had 
been  taken,  after  the  time  had  elapsed,  within  which  a  suspensive 
appeal  could  have  been  taken,  cannot  be  said  to  have  made  pa3rment 
wrongfully  while  the  persons  to  whom  they  paid  might  have  com- 
pelled payment  by  legal  means. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 
.Baldwin,  for  the  plaintiff. 

Johnsorij  for  the  defendants. 
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Davis  V.  TurnbuU  et  cH.    YII.  328. 

One  cannot  be  cbar^d  with  goods  on  the  testimony  of  a  witness  who  was  present  when 
they  were  contracted  for,  though  not  at  their  delivery.  Interest  cannot  be  claimed, 
under  the  custom  of  merchants,  when  the  goods  do  not  appear  to  have  been  bought  Ibr 
the  purpose  of  trade  and  the  vendee  is  not  a  merchant. 

APPEAL  from  the  court  of  the  sixth  district. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  appealed  from  &  judgment  rendered  against  them 
on  an  agreement  of  theirs  to  pay  a  claim  of  the  plaintiff  against  one 
John  M.  Martin. 

The  amount  of  the  claim  was  proved  by  the  plaintiff's  book-keeper, 
who  exhibited  an  account  of  sundry  goods  furnished  by  the  plaintiff 
to  said  John  M.  Martin,  which  he  swore  to  be  correct:  observing, 
however,  that  two  items  therein,  one  of  77  dollars,  the  other  of  55 
dollars,  were  for  goods  delivered  in  the  witness's  absence,  although 
those  charged  in  one  of  them  were  goods  contracted  for  in  his  pre- 
sence. There  was  also  in  the  account,  a  charge  of  191  dollars,  49 
cents  for  interest,  which  the  witness  deposed  was  due,  according  to 
the  custom  of  merchants  in  the  parish  of  Rapides. 

The  defendants'  counsel  urged  that  judgment  had  been  erroneously 
given  for  the  sums  in  these  three  itenis:  there  being  no  legal  evi- 
dence in  support  of  the  first  two,  and  the  latter  having  been  allowed, 
against  the  provision  of  the  statute.  Civil  Code,  408,  art.  32,  and  the 
decision  of  this  court  in  the  case  of  Cavelier  et  al,  v.  Collin's  Heirsj 
3  Mariiriy  188. 

We  are  of  opinion  that  the  district  court  erred.  The  goods  having 
been  delivered  in  the  absence  of  the  witness,  his  deposition  cannot 
charge  the  defendant  with  their  amount.  The  circumstance  of  part 
of  them  having  been  contracted  for  in  the  witness's  presence,  cannot 
avail;  as  it  is  by  the  delivery  of  the  goods  only,  that  the  party  could 
become  liable  for  them. 

The  plaintiff  cannot  claim  interest  according  to  the  custom  of  mer- 
chants, as  the  goods  do  not  appear  to  have  been  purchased  with  a 
view  to  trade,  but  for  the  party's  own  use,  and  there  is  no  evidence 
that  he  was  a  merchant. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  be 

annulled,  avoided  and  reversed,  and  that  the  plaintiff  do  recover  the 

sum  of  2626  dollars  and  51  cents,  (the  balance  appearing  to  be  due 

after  a  deduction  of  the  three  items  excepted  to)  with  legal  interest 
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irom  this  date,  and  costs  in  the  district  court;  those  in  this  to  be  borne 
by  the  plaintiff  and  appellee. 

Baldwin^  for  the  plaintiff. 

Porter  J  for  the  defendants. 


Phillips  V.  Cars6n.     VII.  230. 

The  payment  of  perttmal  property  belooging  to  the  Bacceesion,  to  a  penon  recogiuaed  •• 

heir  to  the  real  only,  is  invalid. 

APPEAL  from  the  court,  of  the  sixth  district. 

Mastin,  J.9  delivered  the  opinion  of  the  court. 

The  late  A.  Phillips  left  a  large  real  and  personal  estate,  to  which 
a  curator  was  appointed,  who,  on  the  22d  of  September,  1810, 
recovered  a  judgment  against  the  then  and  present  defendant,  for 
the  amount  of  the  personal  property  of  the  estate  purchased  by  the 
latter. 

.  During  the  late  war,  Thomas  Phillips,  brother  of  the  deceased,  was 
prevented  from  instituting  any  proceedings  in  order  to  obtain  the 
estate,  he  being  an  alien  enemy. 

On  the  16th  of  March,  1816,  James  Rogers  and  others  whom  he 
represented,  were  admitted  by  the  court  of  probates,  as  heirs  to  the 
estate,  but,  on  the  succeeding  day,  the  curator  appealed  from  the 
decision  of  the  court  of  probates  in  this  respect,  to  the  district  court 
In  June  following,  the  plaintiff  intervened,  as  a  party  appellant,  in 
the  district  court,  who,  on  the  25th  of  that  month,  reversed  the  judg- 
ment of  the  court  of  probates,  and  decreed  that  the  said  Thomas 
Phillips,  the  then  appellant,  ^<  be  received  as  heir  at  law  of  the  late 
A.  Phillips,  as  to  the  movable  effects  which  were  of  the  said  A. 
Phillips  at  the  time  of  his  death,  and  as  to  the  immovable  property 
which  was  then  of  the  said  A.  Phillips  that  the  said  James  Rogers 
and  others,  the  appellees,  be  admitted  and  received  as  heirs  of  the 
late  A.  Phillips,  each  of  them  to  take  a  legal  portion  among  them- 
selves; and  that  the  aforesaid  persons,  so  admitted  as  heirs  as  afore- 
said, be  put  in  possession  of  the  succession  aforesaid,  i.  e.  each  <^ 
them  of  the  portion  thereof  to  which  he  is  entitled  as  heir  aforesaid 
— that  the  debts  already  paid  by  the  succession  be  deducted  from  the 
shares  of  said  heirs,  in  proportion  to  the  share  they  take  therefrom; 
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and  that  those  which  yet  remain  due,  as  well  as  the  costs  and 
charges  of  the  succession  be  satisfied  and  discharged  by  said  heirs, 
each  in  proportion  to  his  respective  share,  and  that  the  curator  be 
dismissed  from  the  administration  and  curatorship  of  said  estate." 

From  this  judgment  Phillips  appealed,  on  the  7th  of  September 
following,  to  this  court,  who,  in  October  last,  reversed  it,  and  decreed 
the  whole  estate,  real  and  personal,  to  him.     5  Martin,  700. 

He  then  brought  the  present  suit,  in  order  to  recover  the  amount 
of  the  part  of  personal  property  of  the  estate,  bought  by  the  defend- 
ant, for  which  the  curator  had  judgment  in  1810.  The  defendant 
resisted  his  claim,  on  the  ground  that  he  had  paid  the  amount  of  the 
judgment  to  James  Uogers,  on  the  1st  of  July,  1816.  This  was  not 
denied,  but  the  plaintiff  contended  that  Rogers  had  no  legal  capacity 
to  receive  it.  There  was  judgment  for  the  plaintiff,  and  the  defend- 
ant appealed. 

At  the  time  of  this  payment,  a  judgment  of  the  district  court,  ren- 
dered on  the  21st  of  June  preceding,  not  appealed  from,  recognised 
James  Rogers  and  others,  whom  he  represented  as  heirs  of  the  real 
estate  of  the  deceased.  But  the  claim,  the  amount  of  which  was 
then  paid  to  him,  related  to  the  personal  estate  only,  of  which  the 
present  plaintiff  was  recognised  as  heir  by  the  same  judgment: 
Rogers  was  then  without  capacity  to  discharge  the  present  and  then 
defendant. 

It  is  furtheir  urged,  that  the  curator  had  no  right  to  appeal  from 
the  judgment  of  the  court  of  probates,  which  had  admitted  Rogers 
and  his  co-heirs,  as  heirs  to  the  real  and  personal  estate  of  the 
deceased,  and  finally,  that  the  judgment  of  the  district  court  decrees 
to  the  present  plaintiff  the  real  estate,  after  the  claims  against  it  are 
paid. 

If  the  curator  had  no  right  to  appeal,  the  then  appellees,  Rogers 
and  others,  might  have  pleaded  this  matter  and  obtained  the  dismis- 
sal of  the  appeal;  but  they  joined  issue  with  him,  pleading  only  that 
there  was  no  error  in  the  judgment,  and  as  they  would  have  had  the 
benefit  of  the  decision  of  the  district  court,  if  the  judgment  of  the 
court  of  probates  had  been  affirmed,  they  must  be  concluded  by  its 
reversal. 

The  district  court,  after  reversing  the  judgment  of  the  court  of 
probates,  decreed  the  then  appellant  and  present  plaintiff  and  appellee 
to  be  heir  of  the  person?»l  estate  of  the  deceased,  and  Rogers  and  his 
co-heirs  to  be  heirs  of  the  real.  The  legal  portions  spoken  of  in  the 
judgment  are  not  those  of  the  then  contending  parties,  Phillips  oh 
the  one  part,  and  Rogers  and  others  on  the  other,  in  relation  to  each 
other:  but  the  respective  shares  of  Rogers  and  his  co-heirs  among 
themselves.  It  appears  to  us  that  the  judgment  appealed  from,  is 
perfectly  correct 

It  is  therefore  ordered,  adjudged  and  decreed,  that  it  be  affirmed 
with  costs. 

Baldwinj  for  the  plaintiff. 

Scott  J  for  the  defendant. 
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Curtis  V.  Muse  et  al.     YH.  234. 

THE  decision  of  this  case  depends  on  ^  what  are  the  bonndaiy 
of  the  tract  of  land  in  dispute?" 
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Phillips  ».  Curtis.     VII.  237. 

If  payment  be  made  of  a  debt  of  the  aocceaiion  to  a  person  declared  heir  to  it,  |iending 
the  appeal  of  the  judgroeot  which  declared  him  so,  and  on  tlie  affirmance  of  the  judg- 
ment a  devolutive  appeal  is  taken  from  the  affirming  judgment,  the  payment  will  be 
▼alid  notwithstanding  the  payee  is  at  Iftft  decreed  not  to  be  the  heir. 

APPEAL  from  the  court  of  the  sixth  district 

Martin,  J.,  delivered  the  opinion  of  the  court 

This  case  differs  from  that  of  Phillips  v.  Johnson  ei  aLy  determined 
during  the  last  term,  anie^  549,  in  this  particular  only;  the  payment 
was  made  on  the  22d  of  May,  1816,  that  is  to  say,  pending  the  ap- 
peal in  the  district  court;  while  in  the  former  case,  there  was  evidence 
of  it  after  the  judgment  in  the  district  court. 

The  present  plaintiff  having  neglected  to  resort  to  such  an  appeal 
to  this  court,  as  would  have  suspended  the  execution  of  the  judg- 
ment of  the  district  court,  the  right  of  James  Rogers  to  retain  the 
f)ayment  made  to  him  by  the  present  defendant,  became  abso- 
ute.  If  the  latter  had  contended  that  he  had  paid  to  Rogers  what 
he  had  no  right  to  demand  or  receive,  and  claimed  restitution,  Rogers 
would  have  repelled  his  claim  by  the  production  of  the  judgment  of 
the  district  court,  the  execution  of  which  was  not  suspended,  autho- 
rising him  to  compel  by  legal  means  the  payment  of  that  very  money 
which  it  could  have  been  before  successfully  contended  he  had  no 
right  to  demand. 

47* 
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If,  before  the  judgment  of  the  district  coart,  he  bad  no  right  to  the 
inon«3y,  his  receipt  thereof  made  him  a  debtor  to  the  present  defen- 
dant. But  the  subsequent  judgment  rendering  him  a  creditor,  the 
debt  was  extinguished  by  confusion;  and  he  became  the  absolute 
owner  of  the  money,  as  if  it  had  been  paid  to  him  after  the  judg- 
ment 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Baldwin^  for  the  plaintiff. 

Johmoriy  for  the  defendant 


Day  V.  Fristoe  e/  al     VII.  239. 

HELD,  the  vendor  of  real  estate  must  produce  an  authentic  act 
of  sale  to  entitle  him  to  a  writ  of  seizure. 


Phillips  V.  Fulton's  Heirs.     VII.  241. 

NO  circumstance  distinguishes  this  case  from  that  of  Phillips  v. 
Curtis. 
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Hubbard  et  al  v.  Fulton's  Heirs.     VH.  241. 

HELDj  it  cannot  be  opposed  to  the  indorsee  that  the  note  was 
given  to  the  original  payee  in  discharge  of  a  debt,  which  it  appears 
he  had  no  right  to  demand  or  receive. 


Phillips  V.  Kilgour.     VH.  243. 

THIS  case  is  similar  to  that  of  Phillips  v.  Johnson  et  al.y  determined  « 
in  August  Term. 


Hall  V.  Sprigg.*     VH.  243. 


If  a  proxy  porchsises  land  for  his  principal,  and  pays  for  it  with  money  belonging  to  his 

principal,  he  will  be  compelled  to  convey  it 
Parol  evidence  will  be  received  to  show  that  it  was  so  bought,  althoagh  the  purchaser 

took  the  deed  in  his  own  name. 

APPEAL  from  the  court  of  the  sixtli  district 

*  Quers,  the  authority  of  this  case  7  Sprigg's  agency  was  proved  by  parol  only. 
Moreover,  if  the  title  was  in  Sprigg  in  his  own  name,  was  it  contradicting  it  to  prove 
it  was  for  another? 
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Derbiokt,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  appellant  complains  that  the  appellee  retains  for 
himself  and  pretends  to  keep  possession  of  a  tract  of  land,  which  he 
had  purchased  for  the  appellant,  and  the  price  of  which  he  paid 
with  the  appellant's  money.  The  jury  found  the  facts  to  be  as  repre- 
sented by  the  plaintiff;  and  judgment  having  nevertheless  been  ren- 
dered against  him,  he  appealed. 

The  principles  in  matters  of  agency  are  generally  so  certain,  and 
the  duties  of  the  agent  so  well  understood,  that  we  do  not  deem  it 
necessary  to  enter  into  much  demonstration  on  so  plain  a  subject. 
Sicut  tiberum  est  mandaium  non  suscipere,  ita  svscepium  con- 
summari  oporief.  The  obligation  once  contracted  must  be  com- 
plied with.  If  the  proxy,  who  bought  a  thing  for  his  principal,  caused 
the  contract  of  sale  to  be  made  in  his  own  name,  instead  of  the  name 
of  his  constituent,  there  remains  something  to  be  done  on  his  part  to 
fulfil  his  obligation,  and  that  is,  to  transfer  the  purchase  to  the  person 
for  whom  he  bought  To  pretend  that,  by  causing  the  instrument  of 
sale  to  be  executed  in  his  name,  he  must  be  considered  as  the  owner, 
because  it  so  appears  on  the  face  of  the  instrument,  is  to  misunder- 
stand the  rule  by  which  parol  evidence  is  made  inadmissible  against 
or  beyond  the  contents  of  a  written  act..  No  such  thing  is  attempted 
here  as  contradicting  the  contents  of  the  act;  the  plaintilSf  admits  the 
whole  of  it;  but  he  says  that,  no  such  act  ought  to  have  been  executed 
*  to  the  defendant  in  his  own  name,  because  he  purchased  as  agent; 
and  he  says  that  after  having  caused  the  instrument  to  be  so  made, 
he  is  bound  to  transfer  the  property  to  his  principal. 

The  defendant  is  equally  mistaken,  when  he  thinks  that  the  plain- 
tiff can  demand  nothing  more  of  him  than  a  compensation  in  dama- 
ges. Such  indemnity  is  due  by  the  agent  in  cases  of  nonfeasance  or 
misfesisance  through  neglect;  but,  when  the  obligation  of  the  agent 
has  been  fulfilled  in  part,  and  it  is  in  his  power  to  fulfil  it  altogether, 
the  principal  has  a  right  to  require  the  contract  to  be  carried  into  effect 
to  the  end. 

The  plaintiff,  in  the  course  of  the  trial  below,  had  prayed  leave  to 
discontinue,  and  entered  a  bill  of  exceptions  against  the  refusal  of  the 
judge  to  grant  his  request.  But  being  of  opinion  that  he  must  succeed 
as  the  case  now  stands,  we  deemed  it  useless  to  investigate  that  ques- 
tion. 

It  is  adjudged  and  decreed,  that  the  judgment  of  the  district  court 
be  reversed;  and  this  court  proceeding  to  give  such  judgment  as  ought 
to  have  been  rendered  below,  do  order  and  decree  that  the  plaintiff 
and  appellant  do  recover  from  the  appellee  the  tract  of  land  in  con- 
troversy, and,  that  the  appellee  do  transfer  and  convey  the  same 
to  him;  and  it  is  further  ordered  that  the  appellee  do  pay  costs. 

WilsoHj  for  the  plaintiff. 

Baldwin^  for  the  defendant 
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Phillips  V.  Carson.     VII.  246. 

THIS  case  differs  from  that  of  Phillips  v,  Johnson  ei  a/.,  determined 
in  August  last,  ante,  549,  in  this  circumstance  only — that  the  pay- 
ment to  James  Rogers  was  made  on  the  1st  of  July,  1816,  that  is  to 
say,  after  the  judgment  of  the  district  court,  but  before  the  expiration 
of  the  time  during  which  an  appeal  suspending  the  execution  might 
have  been  obtained. 

We  are  of  opinion  that  this  circumstance  does  not  vary  the  rights 
of  the  parties.    No  appeal,  suspending  the  execution,  was  taken. 


Phillips  V.  Sackett.     VII.  249. 

SEE  Phillips  V.  Curtis,  anie^  555. 

*^*  Mathews,  J.  was  prevented  by  indisposition  from  attending 
in  the  Western  District  this  year. 

Owing  to  a  raging  epidemic,  the  October  Term  was  not  held:  and 
there  was  no  case  determined  in  November. 


>  p. 


560  SUPREME  COURT. 


EASTERN  DISTRICT,  DECEMBER  TERM,  1819- 


Lloyd  V.  M'Masters. '  VII.  249. 

THIS  case  depends  upon  a  question  of  facts,  whether  a  deed  of 
hypothecation  extended  to  the  security  of  such  expenses  as  were 
incurred  after  the  termination  of  the  voyage. 


Dubourg  et  al.  v.  Anderson.     VII.  268. 

HELD^  in  awarding  the  restitution  of  a  note  which  the  plaintiiTs 
are  liable  to  pay  if  not  returned,  the  court  had  a  right  further  to  pro- 
vide, that  in  defect  of  such  restitution,  the  amount  of  the  note  should 
be  paid;  although  the  petition  prayed  only  the  restitution  of  the  note 
and  general  reUef. 


DECEMBER  TERM,  iai9.  $61 


»  * 


Abat  et  al.  v.  SoDgy's  Estate.    YII.  274. 

IVhere  a  court  hai  no  jarisdiction  over  the  whject  of  the  rait,  no  adminion  of  the  parties 

can  give  it. 
The  jariBdiction  of  a  court  of  probatei  extends  over  the  acts  of  persons  appointed  under  ^ 

its  authority;  but  not  over  claims  against  the  estates  which  they  administer.  *■ 

• 

APPEAL  from  the  court  of  probates  of  the  parish  of  Orleans. 

DjsBBiGNT,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners  were  joint  owners  of  the  brig  Ohvia,  with  the  late 
Vincent  Songy,  who  was,  at  the  same  time,  captain  of  that  vessel 
Songy,  had  been  with  the  brig  at  Santiago  de  Cuba,  where  he  trans- 
acted the  business  of  the  concern,  and  was  on  his  return  to  this  port, 
when  he  died.  The  petitioners,  having  to  settle  accounts  with  his 
estate,  and  lo  claim  their  share  of  the  property  which  Songy  had 
maoaged  for  their  joint  concern,  sued  his  curator  in  the  parish  court; 
but  the  judge  being  of  opinion  that  the  cognisance  of  the  case  more 
properly  belonged  to  the  court  of  probates,  ordered  the  removal  of  it 
into  that  court;  and  both  parties  having  acquiesced,  the  cause  was 
there  investigated  and  tried. 

From  the  judgment,  which  was  rendered  by  that  court,  the  peti- 
tioners have  appealed;  and  the  first  error  which  they  assign  is,  that 
the  court  acted  without  jurisdiction.  It  is  objected  to  them  that  they 
submitted  voluntarily  to  the  decree  of  the  removal,  and  carried  on 
the  suit  through  all  its  stages  to  the  end,  without  ever  objecting  to 
the  jurisdiction  of  the  court;  but  to  this,  they  answer,  that  if  the 
court  had  no  jurisdiction  over  the  subject,  no  submission  of  the 
suitors  could  give  it  any. 

The  appellants  being  certainly  correct  in  this  position,  it  remains 
to  inquire  whether  the  court  of  probates  had  or  had  not  any  jurisdic- 
tion over  the  case. 

It  is  to  be  regretted  that  the  nature  and  extent  of  the  jurisdiction 
of  courts  of  probates,  in  this  state,  should  not  be  better  defined  and 
more  precisely  determined.  In  its  present  unsettledness,  it  seems  to 
be  generally  supposed  that  it  does  not  extend  to  the  cognisance  of 
any  suit  or  litigious  claim;  but  to  lay  that  as  a  general  rule  is,  we 
apprehend,  incorrect;  for  there  are  cases  where  such  cognisance  is 
expressly  given  to  them.  • 

These  courts  were  created  in  1805,  with  very  limited  powers 
indeed,  none  else  than  proving  wills,  delivering  letters  testamentary, 
and  appointing  administrators  to  the  estates  of  persons  deceased 
intestate.    Afterwards,  although  no  subsequent  law  had  intervened, 
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they  were  recognised  in  our  Code  to  have  other  powers,  such  as  the 
appointment,  confirmation,  removal  or  discharge  of  testamentary 
executors,  tutors  and  curators  of  minors,  interdicted  and  absent  per- 
sons, the  settlement  of  the  accounts  of  these  administrators,  the  in- 
ventory, appraisement  and  sales  of  estates,  where  absent  heirs  are 
interested,  and  generally  all  judicial  acts  relative  to  said  persons,  and 
to  the  administration  of  their  property.  Of  these  powers  some  are 
purely  ministerial  or  administrative;  but  others  carry  with  them,  of 
necessity,  the  cognisance  of  suits  or  judicial  contests.  For  example, 
an  application  for  the  destitution  of  a  tutor  is  certainly  a  suit,  and 
one  indeed  which  may  involve  the  parties  in  most  serious  litigation. 
There  the  court  of  probates  is  vested  with  full  power  to  decide  upon 
a  legal  controversy;  so  in  a  contest  where  opposition  is  made  to  the 
discharge  of  a  tutor  or  a  curator;  so  where  they  are  called  upon  by 
the  heir  or  other  owner  to  render  their  accounts,  and  pay  the  balance; 
and  so  in  many  other  cases  which  may  arise  under  the  jurisdiction 
of  the  probate  court.  Hence,  it  has  been  thought  by  some,  that 
when  a  demand  is  directed  against  a  tutor,  curator,  or  any  other 
administrator,  subject  to  the  control  of  the  court  of  probates,  that  is 
the  proper  tribunal  where  application  is  to  be  made.  The  distinc- 
tion, however,  may  be  easily  drawn  between  those  demands  which 
are  directed  against  an  administrator  for  the  acts  of  his  administra- 
tion, and  .the  claims  which  are  brought  against  the  estate  which  he 
represents.  The  first  are  cognisable  by  the  probate  courts,  the  others 
not  In  other  words,  the  jurisdiction  of  a  court  of  probates  extends 
over  the  acts  of  the  persons  appointed  under  its  authority;  for  those  acts 
they  are  accountable  before  it;  but  where  the  contest  is  between  the 
estate  and  some  other  party,  that  court  is  without  jurisdiction. 

The  present  case  being  evidently  a  litigious  controversy  between 
the  partners  of  the  late  Songy  on  the  one  part,  and  his  estate  on  the 
other,  we  are  bound  to  say  that  the  court  of  probates  had  no  juris- 
diction over  it,  and  to  avoid  the  judgment  which  it  has  rendered. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  of  New  Orleans,  rendered  in  this  case,  be 
annulled,  avoided  and  reversed,  and  that  each  party  pay  his  costs  in 
both  courts.* 

Seghers,  for  the  plaintiffs. 

CarUtoHj  for  the  defendants. 

*  See  this  case  contradicted  in  Vignaud  e.  Tonnacoort,  12  Afarftn,  SI29.  CamnoTichi 
o.  De  Bon,  10  Martin^  11;  and  the  last  discuBsion  of  this  subject  in  the  Pouitney  cases,  in  8 
Lott.  Reportt. 
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Bernadon  v.  Nolte  et  al.     VII.  278. 

HELDy  if  the  freighter  refuses  to  receive  goods  on  the  ground 
that  they  are  damaged,  and  the  master  says  "  they  may  be  received 
and  the  matter  will  be  afterwards  settled,"  the  freighter  may  stop 
the  freight  till  an  allowance  be  made  for  the  damage. 


Jenkinson  v.  Cope's  Executors.     VII.  284. 

THE  depositary  must  return  the  thing  deposited  only  to  him  who 
deposited  it,  or  in  whose  name  the  deposit  was  made,  or  who  was 
pointed  out  to  receive  it.  No  other  person  can  claim  the  thing  till 
he  has  obtained  a  cession  of  the  depositor's  right,  or  has  established 
his  claim  in  a  suit  to  which  the  latter  was  a  party. 


Arnold  v.  Bureau.    VII.  287. 


HELDy  the  indorser  of  a  note  can  not  claim  its  amount,  if  it  be 
not  re-indorsed  to  him;  unless  he  has  paid  it  to  one  of  the  subsequent 
indorsees.* 

*  The  doctrine  at  present  is  that  in  case  of  one's  own  blank  indorsement  on  a  bill 
which  he  exhibits  in  his  possession,  possession  isjpnma/acse  CTidenoe  of  tiUe;  in  cose  of 
a  special  indorsement,  though  the  court  long  held,  as  in  Robson  v.  Eirly,  1  Martin^  N.  8, 

Vol.  L— 48 
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Lynch  v.  Postlethwaite.     (Jlnte  540.)     VII.  293. 

THIS  case  came  again  before  the  court  on  motion  to  amend  the 
judgment:  the  amendment  was  denied. 

An  amendment  can  only  take  place  on  account  of  some  error  of 
the  court  in  rendering  the  judgment.  If  the  court  has  erred  in  form- 
ing their  judgment,  a  remedy  must  be  sought  in  a  rehearing. 


373,  that  plaintiff  ahall  not  have  leaTe  to  strike  it  out  or  be  dispensed  of  proof  of  a 
transfer  to  him,  yet  the  oonrt  inclines  in  the  most  recent  cases  (13  Lou,  Rip-)  to  con- 
form oor  practice,  in  this  respect,  to  that  laid  down  by  the  Supreme  Court  of  the  United 
States,  in  Dngan*8  Case,  3  Wheaton, 
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EASTERN  DISTRICT,  JANUARY  TERM,  1820. 


Meeker's  Assignee  v.  Williamson  et  al.,  Syndics. 

Vn.  315. 

HELD,  on  a  rule  to  show  cause  why  syndics  should  not  be 
ordered  to  pay  a  sum  claimed,  they  may  demand  that  the  facts  they 
suggest  in  opposition  to  the  claim  be  tried  by  jury. 


Canfield  et  ai.  v.  Notrobe.     YII.  317. 

A  note,  payable  in  merchandiae,  cannot  be  offered  in  payment  of  a  cash  debt 

APPEAL  from  the  court  of  the  first  district 

Derbignt,  J.,  delivered  the  opinion  of  the  court. 
The  defendant  and  appellant  bought  from  the  plaintiffs  and  appel- 
lees a  quantity  of  goods^  which  were  sold  to  him  at  cash  prices.    On 
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the  next  day  he  tendered  to  them  in  payment,  their  promissory  note, 
payable  in  merchandise  out  of  their  store,  at  fair  market  prices,  to  the 
order  of  J.  Brandegee,  and  by  him  indorsed  in  blank. 

Is  this  a  payment  of  his  debt  in  money?  We  think  not  The 
contract  between  the  parties  was  a  sale  of  goods  for  cash,  the  note 
of  the  plaintiffs  and  appellees  is  an  obligation  to  deliver  merchan- 
dise. 

It  is  by  no  means  clear  that  the  note  could  be  tendered  in  payment 
of  a  cash  debt,  even  if  it  had  been  payable  in  merchandise  at  cash 
price:  but  it  is,  at  least  very  .plain  that  it  cannot,  when  payable  in 
merchandise  at  some  other  than  a  cash  price.  A  witness,  heard  in 
this  case,  says  that  the  plaintiffs  and  appellees  consider  the  difference 
to  be  equal  to  twenty  per  cent.  Whether  it  is  or  not  is  of  no  conse- 
quence: any  difference  is  enough. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  for  the  plaintiffs  and  appellees,  be  affirmed  with 
costs. 

HoffmaUj  for  the  plaintiff. 

Moraty  for  the  defendant. 


Thuret  et  ah  v.  Jenkins  et  ah     VII.  318* 

If  a  ship  be  sold  in  New  York,  while  she  is  at  sea,  the  vendor  and  vendee  bein|r  resi- 
dents of  New  York,  she  cannot  on  her  arrival  in  New  Orleans  be  attached  for  a  debt 
of  the  vendor. 

APPEAL  from  the  court  of  the  first  district. 

The  plaintiffs  instituted  this  suit  by  attachment,  and  the  undivided 
half  of  the  ship  Favorite  was  levied  upon.  Philotas  Havens  inter- 
vened, claiming  the  said  half,  as  his  property,  under  a  bill  of  sale  of 
the  defendants.  There  was  judgment  for  him,  and  the  plaintiffis  ap- 
pealed. 

The  statement  of  facts  admits  the  plaintiff's  claim,  the  execution 
of  the  bill  of  sale,  and  the  insolvent  circumstances  of  the  defendants 
at  the  time.  Its  date  is  of  the  17th  of  June,  1819,  and  the  conside- 
ration of  it  was  a  debt  which  accrued  to  the  claimant,  by  the  pay- 
ment of  several  notes  of  the  defendant,  indorsed  by  him. 

The  attachment  was  levied  on  the  14th  of  July  following. 
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The  original  bill  of  sale  was  sent  to  New  Orleans  and  lodged  in 
the  custom  house  on  the  16th. 

The  claimant's  agent,  in  New  Orleans,  gave  notice  to  that  of  the 
plaintiffs  of  the  transfer  of  the  defendants'  interest  in  the  ship  to  the 
claimant,  inuuediately  on  receipt  of  the  bill  of  sale. 

Morsey  for  the  claimant. 

Livtrmorty  for  the  plaintiffs,  arrayed  all  the  cases  now  universally 
cited  relating  to  the  imperfection  of  sales  from  want  of  delivery,  Durn- 
ford  V,  Syndics  of  Brooks,  3  Mariiny222\  Norris  v,  Mumford,  4 
Martiuj  20;  Ramsay  v,  Stevenson,  5  Martin^  23;  Fisk  v.  Chandler, 
7  Martin^  24;  and  denied  the  distinction  taken  by  the  district  judge 
between  the  sale  <of  an  entire  ship  and  the  sale  of  a  part  as  to  the 
necessity  of  delivery.  He  asserted  that  there  was  a  great  difference 
between  the  grand  bill  of  sale  in  England  which  conveys  delivery 
and  the  bill  of  sale  in  this  country.  He  concluded:  There  is,  1  be- 
lieve, no  real  difference  between  the  principles  of  the  civil  and  com- 
mon law  concerning  the  transfer  of  property.  To  be  complete,  the 
transfer  must  be  by  delivery.  This  may  be  an  actual  delivery,  or  a 
mere  transfer  of  title,  where  the  vendor  is  already  in  possession  upon 
another  title.  The  first  requires  no  explanation.  The  last  is  not  pre- 
tended here.  In  England,  the  grand  bill  of  sale  is  held  to  be  a  sym- 
bol of  the  ship;  and  perhaps  if  the  property  of  ships,  in  this  country, 
were  attended  with  an  instrument  of  the  same  nature,  the  same  effect 
might  be  given  to  it.  That  the  delivery  of  a  common  bill  of  sale 
can  have  such  an  effect,  is  a  doctrine  which  finds  no  support,  except 
in  a  solitary  case  decided  in  Massachusetts.  That  case  is,  however, 
directly  contradictory  to  the  case  of  Norris  v,  Mumford,  and  cannot, 
therefore,  affect  the  decision  of  this  cause.  It  is  also,  I  conceive,  con- 
trary to  all  the  principles  of  the  civil  and  common  law.  A  delivery 
of  some  kind  is  in  all  cases  required.  Even  in  the  case,  stated  by 
Abbot,  of  a  part  owner  selling  his  share,  the  manner  in  which  he 
limits  the  exception  efvidently  shows  that  he  considered  a  delivery  of 
some  kind  not  to  be  dispensed  with.  Possession  may  be  taken  by  an 
agent  for  the  use  of  his  principal;  and  it  can  only  be  upon  this  prin- 
ciple, that  the  possession  of  the  part  owner  can  be  deemed  the  pos- 
session of  the  vendee.  But  a  person  cannot  possess  as  agent  unless 
with  the  will  of  doing  so.  A  part  owner  not  knowing  of  the  trans- 
fer cannot,  even  by  the  most  subtile  course  of  reasoning,  be  considered 
as  taking  possession  for  the  assignee.  Per  procuratorem  nobis  ad- 
guiri  possessionem  ita  demumysi  velit  nobis  possidcre^  si  operam 
nobis  soils  suam  accommodety  si  possessionem  apprehendel  nosh'Oy 
non  suo  nominey  et  mandaiu  similiter  nostro,  Ci/jas,  ad  I,  1  § 
20^.  tit.  de  adq.  vel  amitt,  poss.  If  the  mere  circumstance,  of  the 
vendor  not  having  the  actual  corporal  possession  at  the  time  of  sale, 
be  a  reason  for  construing  the  possession  of  one  man  to  be  the  pos- 
session of  another,  without  any  knowledge  or  communication  be- 
tween them,  then  the  possession  of  Talcott  &  Bowers  should  after  the 
sale  have  been  decreed  the  possession  of  the  vendees.     With  great 
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confidence  I  leave  this  case  with  the  court,  believing  that  a  process 
of  reasoning  so  refined  and  insubstantial,  as  that  which  is  required 
to  support  the  claim  of  the  intervening  party,  will  not  be  sufficient 
to  shake  the  principles  which  have  been  so  well  established  by  tiiis 
court 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  case  differs  from  that  of  Norris  v.  Mumford,  in  a  very  mate- 
rial point.  There,  the  cotton,  the  subject  of  the  sale,  was  in  New 
Orleans;  and  we  held  that,  as  the  sale  of  it,  if  made  in  this  city, 
would  not  divest  the  vendor  from  his  property,  with  regard  to  his 
creditors,  it  could  not,  though  made  in  New  York,  affect  the  rights 
of  the  latter.  As  to  them,  the  cotton  remained  the  property  of  the 
vendor,  their  debtor,  till  after  a  delivery  to  the  vendee.  A  contrary 
decision  would  have  given  effect,  in  our  own  state,  to  the  laws  of 
another,  to  the  injury  of  our  own  people.  If  A  and  B  be  partners, 
in  New  Orleans,  and  C  purchases  from  A,  a  quantity  of  cotton,  in 
the  warehouse  of  the  firm,  will  his  right  thereto,  if  he  take  instant 
possession  of  it,  be  affected  by  a  sale  made  a  few  days  before,  by  B 
in  Natchez  or  Mobile?  Will  not  C  be  listened  to,  in  his  own  state, 
when  he  shows  that  by  the  lex/ori,  that  hci  contracttis,  that  of  the 
domicil  of  his  vendors  and  his  own,  the  sale  and  delivery  vested  the 
property? 

In  the  present  case  the  ship,  the  subject  of  the  sale,  was  at  sea, 
was  a  New  York  ship,  and  the  vendors  and  vendee  resident  in  New 
York.  If,  therefore,  according  to  the  /ex  loci  confractusj  that  of  the 
domicil  of  both  parties,  the  sale  transfers  the  property,  without  a 
delivery,  it  did  so  eo  instantly  or  not  at  all.  In  transferring  it,  it  did 
not  work  any  injury  to  the  rights  of  the  people  of  another  country, 
it  did  not  transfer  the  property  of  a  thing,  within  the  jurisdiction  of 
another  government. 

If  two  persons,  in  any  country,  choose  to  bargain,  as  to  the  pro- 
perty which  one  of  them  has  in  a  chattel,  not  within  the  jurisdiction 
of  the  place;  they  cannot  expect  that  the  rights  of  persons,  in  the 
country  in  which  the  chattel  is,  will  there  be  permitted  to  be  affected 
by  their  contract.  But  if  the  chattel  be  at  sea,  or  in  any  other  place, 
if  any  there  be,  in  which  the  law  of  no  particular  country  prevails 
the  bargain  will  have  its  full  effect  eo  instantly  as  to  the  whole  world; 
and  the  circumstance  of  the  chattel  being  afterwards  brought  into  a 
country,  according  to  the  laws  of  which  the  sale  woiild  be  invalid, 
would  not  affect  it. 

The  laws  of  another  country,  even  of  a  sister  state,  are  foreign 
laws,  and  foreign  laws  ought  to  be  proved  as  facts.  This  court  has 
so  very  often  indulged  parties,  in  establishing ,  any  particular  part  of 
the  common  law  of  England  as  it  prevails,  it  is  believed,  in  every 
one  of  these  states,  but  this,  by  the  production  of  books  of  reports 
and  elementary  works,  that  it  would  work  great  injustice,  if  we 
rigidly  refused  to  listen  to  the  counsel  in  this  repect,  because  the  part 
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of  the  common  law  invoked  makes  no  part  of  the  statement  of  facts. 
Neither  of  the  counsel  require  it,  and  both  are  willing  we  should 
pronounce  on  the  evidence  of  that  law,  which  they  have  presented. 

There  is  not  the  least  room  to  doubt  that  the  interest  of  the  vendors 
in  the  ship  passed  to  the  vendee,  under  the  principles  of  the  common 
law  of  England,  as  they  are  understood  by  the  Supreme  Court  of  the 
state  of  Massachusetts,  and  the  circuit  court  of  the  United  States  for 
that  district.  In  a  case  perfectly  similar,  in  every  respect,  to  that 
under  our  consideration,  the  Supreme  Court  of  Massachusetts  deter- 
mined that  the  bonajide  conveyance  of  a  vessel  and  cargo,  by  deed, 
to  secure  the  payment  of  money,  the  vessel  being  abroad,  at  the  time 
of  the  sale,  is  valid  against  creditors;  provided  the  vendee  takes 
possession  of  her  without  delay,  upon  her  return — and  there  is  no 
diflference  between  the  grand  bill  of  sale,  used  in  England,  for  the 
conveyance  of  vessels,  and  the  bills  of  sale  used  in  this  country. 
Portland  Bank  v.  Stacy  et  aL    4  Mass.  T.  i?.  661. 

But  the  plaintiffs'  counsel  contends  that  the  above  case  is  in  direct 
opposition  to  the  decisions  of  this  court?  Is  it  strange  that  the  judg- 
ments of  two  courts,  deciding  according  to  diflferent  systems  of  laws, 
should  be  dissimilar? 

Further,  it  is  urged  that  the  decisions  of  the  Supreme  Court  of 
Massachusetts  are  evidence  of  the  laws  of  that  state,  but  not  of  those 
of  New  York.  It  is  admitted  that  the  conmion  law  of  England 
prevails  in  both  those  states. 

The  Supreme  Court  of  the  state  of  New  York  holds  that  a  regular 
bill  of  sale  is  not  absolutely  necessary  to  transfer  the  property  of  a 
vessel,  that  it  passes  by  delivery  like  another  chattel.  Wendover  et 
aL  V.  Hogeboom  et  aL     1  Johns.  308. 

Judge  Story,  in  Meeker  et  aL  v.  Wilson,  says,  that  by  the  common 
law  of  England,  a  grant  or  assignment  of  goods  and  chattels  is  valid 
between  the  parties,  without  actual  delivery,  and  the  property  passes 
immediately  upon  the  execution  of  the  deed:  but,  as  to  creditors,  the 
title  is  not  considered  as  perfect,  unless  possession  accompanies  the 
deed.  1  Gallisony  323.  This  is  the  principle,  which  has  regu- 
lated this  oourt  in  the  decisions  cited  at  the  bar.  But  the  learned 
judge  continues:  an  exception  to  the  rule  is,  where  the  possession  of 
the  grantor  is  consistent  with  the  deed,  or  where  the  property  con- 
veyed is,  at  the  time  of  the  conveyance,  abroad  and  incapable  of 
delivery.  In  the  latter  case,  the  title  is  complete,  provided  the 
grantee  takes  possession,  in  a  reasonable  time,  after  the  property 
comes  within  his  reach. 

The  laws  of  Louisiana  do  not,  it  is  true,  recognise  the  last  excep- 
tion. Property  does  not  pass  here  by  contracts,  but  by  delivery: 
traditionibits^  non  pact  is.  If  the  ship  had  been  within  the  state,  at 
the  time  of  the  sale,  the  rule  in  Norris  v.  Mumford  would  have 
regulated  the  decision  of  this  court:  but  as  at  that  time  she  was  not 
witliin  the  state,  the  sale  ought  not  to  be  tested  by  our  laws.    It 


570  SUPREME  COURT. 

[Tharet  et  «Z.  v.  Jeakins  et  aL] 

must  be  by  those  loci  coniractuSy  against  which  those  of  no  other 
country  ought  to  prevail. 

Farther,  there  seems  to  be  great  weight  in  the  position  that  no 
dehvery  can  take  place  of  an  undivided  part  of  a  chattel,  not  suscep- 
tible of  division. 

The  case  cannot  be  distinguished  from  that  in  Massachusetts,  and 
from  the  evidence  adduced  to  us,  from  which  we  are  to  detennine 
what  is  the  rule  of  the  common  law  of  England,  we  conclude  that 
the  district  court  did  not  err,  in  sustaining  the  claim. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 


D'Auterive  v.  Neto.     VII.  357. 

HELDy  if  a  rule  to  show  cause,  is  neither  enlarged  nor  made 
absolute  on  the  day  given,  it  cannot  afterwards  be  discharged  or 
made  absolute  without  notice  to  the  other  party. 


Stringer  v.  Duncan  d  al.     VII.  359. 

HELDy  if  the  record  does  not  show  the  facts  of  the  case,  and  that 
the  appeal  was  taken  for  delay  only,  damages  can  not  be  given. 
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Gorham  v.  De  Armas.     VII.  359. 

THREE  judicial  days  must  elapse  before  judgment  taken  by 
default  becomes  final. 


Montegut  et  al.  v.  Trouart  et  al.     VII.  361. 

HELDy  under  the  laws  previous  to  the  promulgation  of  the  Civil 
Code,  the  tacit  mortgage  on  the  property  of  tutors  and  curators  in 
favor  of  minors,  began  to  operate  with  the  tutorship,  which  takes 
place  in  various  ways,  either  by  the  appointment  of  the  judge,  by 
will  or  by  nature.  A  father,  being  natural  tutor,  has  no  need  of  the 
interference  of  courts  of  justice  to  assume  the  rights  and  privileges 
which  belong  to  the  office.  With  the  commencement  of  these  must 
also  begin  the  legal  mortgage  on  his  property,  for  the  faithful  and 
due  performance  of  his  duties.  This  hypothecation  is  allowed,  even 
against  those  who  interfere  with  the  estates  of  minors  without  any 
species  of  authority.     Febrero,  2,  3,  3,  §  2,  n.  53. 


Hennen  v.  Johnston  et  al.     VII.  364. 

HELD,  the  indorser  is  discharged  if  the  holder  neglects  the  pro- 
per means  of  discovering  the  maker's  residence  and  makes  no  demand. 
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Watson  d  al  v.  McAllister.     VII.  368. 

HELD,  a  motion  to  dissolve  an  attachment  is  in  the  nature  of  a 
plea  in  abatement.  It  ought,  therefore,  to  be  made  in  limine  liiisy 
and  can  not  be  attended  to  after  the  trial  of  the  cause  has  begun. 
2  Martinis  Digest y  516. 

When  we  have  not  the  ground  of  the  belief  of  a  witness,  his  naked 
assertion  that  he  believes,  raises  only  a  slight  presumption  which 
moveth  not  at  all.    FarL  3, 16,  29. 


Palfrey  v.  Rivas.     VII.  371. 

THE  decision  of  this  case  depended  on  a  question  of  facts.  Whe^ 
ther  the  defendant  who  had  arrested  a  runaway  slave  belonging  to 
the  plaintiff  used  sufficient  precaution  to  prevent  his  subsequent 
escape.    The  court  refused  to  disturb  the  verdict  of  the  jury. 


Carrel's  Heirs  v.  Cabaret.     VII.  375. 

The  action  inoffieion  testamenti  is  barred  by  the  lapse  of  five  years. 

The  te8tator*8  concubine  may  prescribe  under  his  will,  against  his  brothers  and  sisters. 

APPEAL  from  the  court  of  the  first  district. 

Joseph  Carrel,  the  plaintiff's  brother,  died  in  1806,  having  insti- 
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tilted  the  defendant  his  universal  heir:  his  executor  put  her  in  pos- 
session of  the  estate,  shortly  after  the  testator's  death,  and  she 
remained  in  the  undisturbed  enjoyment  of  it  till  the  24th  of  June, 
1817,  when  the  present  suit  was  brought :  the  plaintiffs  claiming  the 
estate  as  legal  heirs  of  the  deceased,  and  alleging  the  invalidity  of 
the  will,  as  not  being  made  with  the  requisite  solemnity,  and  the  in* 
capacity  of  the  defendant  to  take  under  it,  averring  her  to  have  been 
the  testator's  concubine. 
There  was  judgment  for  them  and  the  defendant  appealed. 

Derbignt,  J.,  delivered  the  opinion  of  the  court 
In  the  discussion  of  their  respective  means  of  defence,  the  parties 
have  taken  a  most  extensive  range.    But  although  due  attention  has 
been  paid  to  their  arguments,  we  find  no  necessity,  for  the  decision  of 
this  cause,  to  inquire  into  any  other  points  than  the  following: 

1.  As  an  action  inofficiosi  tesiamenti,  is  this  claim  barred  by  the 
silence  of  the  plaintiffs  during  five  years? 

2.  Is  the  defendant's  title  one  on  which  prescription  could  run? 

I.  Heirs  in  the  direct,  descending  or  ascending  line,  may  be  disin- 
herited for  cause  assigned;  collaterals  with  or  without  cause.  No 
distinction  is  made  in  the  Spanish  laws,  between  the  express  disin- 
herison of  the  heir  at  law  and  the  mere  omission  of  his  name  in  .the 
will;  both  are  called  disinherison:  un  Aermano  ptiede  desheredar  aJ 
otro  con  razon  S  sin  razon.  Part  6.  7, 12.  Against  the  disinherison, 
the  heir  at  law  may  claim  within  five  years,  after  the  instituted  heir 
has  taken  possession  of  the  estate:  past  that  time  he  cannot.  Part.  6, 
8,  4.  Is  this  law  applicable  to  the  present  action?  An  attentive  pe- 
rusal has  convinced  us  that  it  is. 

The  law  begins  by  saying  that  there  are  many  reasons  for  whidi 
the  disinherison  cannot  be  removed:  <'  as  when  the  heir  instituted 
proves  that  the  heir  at  law  was  really  guilty  of  the  act  for  which  he 
is  declared  to  be  disinherited;  and  this  takes  place  whether  the  heir 
at  law  be  a,  descendant,  an  ascendant,  or  a  collateral."  So  much  of 
the  law  is,  of  course,  applicable  only  to  cases  where  the  disinherison 
is  for  cause  assigned.  But  what  follows  is  unconnected  with  the 
preceding  part:  <^  We  moreover  say  that  if  a  person,  who  has  been 
disinherited,  remains  silent  and  does  not  complain  for  five  years  after 
the  instituted  heir  has  taken  possession  of  the  inheritance,  he  shall 
not  thereafter  be  heard,  though  he  should  offer  to  show  why  he  ought 
not  to  have  been  disinherited."  This  provision  is  a  general  one;  we 
cannot  undertake  to  say  that  It  was  intended  to  apply  only  to  cases 
of  disinherison  for  cause  assigned.  The  plaintiffs,  however,  contend 
that  the  case  of  disinherison  without  cause  is  not  comprehended 
within  the  purview  of  this  law.  Let  us  see  if  any  good  reason  may 
be  foupd  in  favor  of  that  interpretation.  Disinherison,  without  cause 
assigped,  can  take  place  only  against  collaterals;  and  the  law  gives 
them  no  relief  against  it,  except  in  one  case,  and  that  is,  where  the 
instituted  heir  is  infamous,  and  the  heir  at  law  a  brother  of  the  tes- 
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tator.  We  do  not  mean  here  to  examine  whether  the  defendant  be 
one  of  those  persons  whom  the  Spanish  laws  deem  infamous;  but 
taking  it  for  granted,  we  say  that  to  support  the  construction  of  the 
above  law,  as  insisted  on  by  the  plaintiffs,  the  institution  of  the  infa- 
mous person  should  be  absolutely  void;  for  then,  no  application  being 
necessary  on  the  part  of  the  heir  at  law  to  have  it  avoided,  no  lapse 
of  time  would  be  fatal  during  which  he  might  neglect  to  bring  suit 
against  the  instituted  heir.  But  the  institution  of  an  infamous  person 
as  heir  is  not  absolutely  void,  it  is  only  voidable:  el  hermano  puede 
quebraniar  el  testamento,  probanda  esto  anle  el  judgador;  « the 
brother  may  have  the  will  annulled,  on  proving  the  fact  before  the 
judge;"  and  in  law  2,  tit.  8,  seyendo  el  heredero  tal  cotno  sobredic- 
ioeSf  eslonce  bien  podria  el  hermano  querellarse  ante  eljuez,  i  que- 
braniar el  lestamento  en  quefuesse  establecido  por  heredero.  <*  The 
heir  being  such  as  is  abovesaid  (infamous)  the  brother  may  bring  his 
complaint  before  the  judge,  and  cause  the  will  to  be  annulled,  in 
which  such  heir  is  instituted."  Finally,  it  is  certain  that  the  infamous 
character  of  the  instituted  heir  does  not  make  the  institution  absolute- 
ly void,  that  the  disinherited  brother  cannot  even  complain  of  it,  if  he 
is  himself  guilty  of  any  act  against  the  testator,  by  which  disinherison 
is  incurred:  Pero  si  esle  hermano  sobradicho  hubieste  /echo  contra 
el  Jeslador  alguna  de  las  cosas  porque  los  hermanos  pueden  ser 
deseredadoSf  segun  dlximoa  en  el  titulo  de  los  deseredamientos^  es- 
tonce  non  se  podria  querellar^  sin  desatar  el  teslamento  del  her- 
tnano*  The  defendant,  therefore,  if  the  plaintiffs  had  brought  their 
action  against  her  within  the  five  years,  might  have  repelled  it,  by 
proving  that  the  plaintiffs  were  guilty  of  some  one  of  those  acts;  and 
if  she  had  succeeded,  she  would  have  had  judgment  in  her  favor. 
What  then,  if  they  said  nothing  during  five  years?  Why,  the  will 
must  remain  valid  in  the  same  manner  as  a  disinherison,  for  cause 
assigned  will  be  maintained,  if  not  attacked  within  that  time. 

But  the  plaintiffs  say  that,  supposing  their  action  inofficiosi  testa- 
menti  to  be  barred  according  to  the  above  quoted  law  pf  the  Parti- 
das,  that  provision  is  repealed  by  the  law  6,  tit.  15,  book  4,  of  the 
Jtecopilacion  de  Casiillay  which  fixes  general  rules  for  all  kinds  of 
prescriptions  of  actions.  It  is  a  principle  well  known,  and  which 
this  court  has  recognised  on  several  occasions,  that  general  proviaoifs 
do  not  repeal  special  laws,  when  these  may  subsist  without  clashing 
with  them.  We  think  that  the  prescription  of  five  years  established 
by  the  law  4,  tit.  8,  part  6,  against  the  action  inofficiosi  testamenti 
is  not  repealed  by  the  law '6,  tit  15,  book  4,  of  the  Reeopilacion^ 
which  provides  generally,  that  personal  actions  shall  be  prescribed  by 
twenty  years,  and  actions  real  or  mixed  by  thirty. 

It  is  too  late,  then,  for  the  plaintiffs  to  avail  themselves  of  the 
action  of  inofficious  treatment;  let  us  see  whether  they  can  succeed 
on  the  other  ground,  the  nullity  of  the  will  on  account  of  the  omission 
of  some  solemnity  required  by  law. 

II.  For  the  decision  of  this  point,  attention  must  be  had  to  the 
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present  situation  of  the  parties.  The  defendant  was  in  possession  of 
the  late  Joseph  Carrei^s  estate  since  more  Ihan  ten  years,  when  the 
present  suit  was  brought.  The  will  was  her  title,  and  under  it  she 
may  have  prescribed,  provided  that  title  was  a  just  one  and  she  a 
possessor  in  good  faith,  for  all  the  distinctions  resorted  to  by  the  plain- 
tiffs upon  that  point  will,  on  examination,  be  found  to  centre  in  that 
"  a  just  title  and  good  faith.'* 

Much  labor,  in  the  opinion  of  this  court,  has  been  wasted  in  prov- 
ing that  this  will  was  not,  in  reality,  such  as  it  appeared  to  be  on  the 
face  of  it;  that  an  instrument  outwardly  perfect  in  its  form,  had,  in 
fact,  not  been  executed  as  it  purported  to  have  been.  When  the  law 
says  that  a  title  defective  in  point  of  form  shall  not  be  the  basis  of 
prescription,  what  does  it  mean?  A  title,  which,  though  apparently 
good,  has  some  latent  defect?  Certainly  not.  A  title,  which,  though 
apparently  clothed  with  all  the  formalities  required  by  law,  may  be 
proved  defective  by  extensive  evidence?  No.  It  means  a  title,  on 
the  face  of  which  the  defect  is  stamped.  And  why?  Because  the 
holder  of  such  a  title  cannot  pretend  that  he  possesses  in  good  faith; 
for  he  is  supposed  to  know  the  defect  of  form,  which  his  title  shows, 
and  cannot  plead  ignorance  of  the  law.  But  admit  latent  nullities, 
unknown  in  point  of  fact  to  the  possessor,  to  prevent  prescr  ption, 
and  what  does  good  faith  avail  him?  Or  rather  what  becomes  of  the 
whole  doctrine  of  prescription? 

But  if  the  ignorance  or  misconduct  of  the  notary,  from  which  it 
results  that  this  will  was  in  reality  null,  protects  the  defendant,  the 
plaintiffs  say  it  is  not  so  with  respect  to  a  defect  which  she  must  have 
known,  to  wit,  her  own  incapacity  to  inherit  from  Joseph  Carrel.  •  It 
is  true,  that,  if  the  latent  defect  is  known  to  the  possessor,  he  cannot 
prescribe:  why?  Again,  because  he  does  not  possess  in  good  faith.  I 
may  contract  with  a  madman,  believing  him  to  be  of  sound  mind,  and 
prescribe  under  such  a  title,  notwithstanding  its  absolute  nullity:  si  a 
furioso  quern putem  sangs  mentis  emero^consiiiii  usucapere  vtili- 
iatts  causd  me  posse^  quamvis  nulla  est  empiio.  (L  2.  §  16.  ff.  pro 
empt.)  But  if  I  knew  him  to  be  mad,  I  cannot  prescribe  under 
pretence  that  I  was  ignorant  of  his  incapacity  to  contract.  So  here, 
the  defendant  was  the  concubine  of  the  late  Joseph  Carrel;  if  the  law 
had  provided  that  the  institution  of  such  a  person  as  heir  was  abso- 
lutely void,  she  could  not  plead  ignorance  of  her  incapacity  to  inherit. 
But  the  law,  as  we  have  seen,  is  very  diflferent.  Far  from  making 
the  institution  void,  it  has  made  it  only  voidable,  at  the  suit  of  the 
brother,  and  by  him  only  in  certain  cases;  and  it  has  provided  that  if 
the  disinherited  brother  remains  silent  five  years,  he  shall  not  there- 
after be  heard.  Thie  defendant  was  capable  of  inheriting:  her  title 
was  good,  provided  the  plaintiffs  acquiesced  in  it  by  their  silence.  At 
the  end  of  five  years,  she  oould  prescribe  under  a  will  in  every  respecf 
valid:  at  the  end  of  ten,  she  has  prescribed  under  a  will  apparently 
perfect  in  point  of  form.  The  objection  of  the  plaintiffs  to  this  will 
Vol.  I.— 49 
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as  a  just  title,  on  which  prescription  would  nin,  does  not  appear  to 
us  of  sufficient  weight  to  require  any  particular  consideration. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  judg- 
ment be  entered  for  the  appellant  with  costs. 

MoreaUy  for  the  plaintiffs. 

Hennenj  for  the  defendant. 


Durnford  v.  Segher's  Syndics.     VII.  409. 

HELDy  the  proceedings  of  the  meeting  of  the  creditors  of  an 
insolvent,  are  judicial  proceedings.  They  are  ordered  by  the  court, 
and  constitute  a  part  of  the  proceedings  of  the  suit,  instituted  by 
the  debtor  against  his  creditors,  and  are  the  basis  on  which  rests 
the  judgment  which  terminates  it.  Theyj  therefore,  are  a  part  of 
those  written  proceedings  which  are  required  to  be  promulgated, 
preserved  and  conducted  in  the  language  in  which  the  constitution  of 
the  United  States  is  written.  Const,  art,  6,  §  15.  1  Martinis 
Digesty  114. 


Knight  V.  Hall.     VII.  410. 

HELDy  where  the  plaintiff  obtained  an  order  of  seizure  of  a  slave, 
on  exhibition  of  a  deed  of  mortgage  executed  by  the  vendee,  and  it 
appeared  by  the  opposition  of  a  third  person  that  the  slave  was  not 
in  possession  of  the  vendee,  the  court  ought  to  have  given  judgment 
for  the  amount  of  the  note  taken  at  the  time  of  sale,  and  let  the  plain- 
tiff have  his  remedy  afterwards  against  the  third  possessor,  in  the 
manner  pointed  out  by  law. 
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Tessiert?.  Hall.     VIL41I. 

HELD,  a  parish  judge  may  record  his  own  bill  of  sale. 

The  thing  mortgaged  cannot  be  seized  in  the  hands  of  a  third 
possessor,  till  after  judgment  against  the  mortgagor. 

Hence  the  mortgage  now  usually  contains  confession  of  judg- 
ment, and  the  mortgagor  is  served  with  a  demand  of  thirty  days,  by 
the  Code  of  Practice,  art.  68,  69. 


Watson  et  al.  v.  Pierpoint.     VII.  413. 

THIS  suit  was  commenced  by  attachment  but  it  appeared  that  the 
defendant  was  not  a  non-resident. 

The  kind  of  non-residence  on  which  an  attachment  may  be  sup- 
ported is  well  defined  in  the  act  of  1805,  §  11;  1  Mariin^s  Digest, 

512,72.  1. 


Dunn  and  Wife  v.  Vail.     VII.  41 6. 

The  marshal  of  the  United  States  is  saable  in  a  slate  court  for  a  trespass,  committed 
under  color  of  an  authority,  under  a  process  issued  out  of  a  court  of  the  United 
States. 

APPEAL  from  the  court  of  the  third  district. 

The  defendant  was  charged  with  the  wrongful  taking  and  deten- 
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tion  of  a  slave  of  the  wife,  and  the  plaintiffs  prayed  he  might  be 
decreed  to  return  the  slave,  pay  damages  for  the  wrongful  taking  and 
detention,  and  be  enjoined  in  the  meanwhile  from  selling  or  other- 
wise disposing  of  the  slave. 

He  answered  that,  as  deputy  marshal  of  the  United  States,  for  the 
Louisiana  district,  he  took  the  slave  named  in  the  petition,  by  virtue 
of  an  execution  issued  out  of  the  court  of  the  United  States,  for  that 
district,  against  the  husband  in  whose  possession  the  slave  was  found. 
He  pleaded  to  the  jurisdiction  of  the  state  court,  denying  its  autho- 
rity and  jurisdiction  over  him,  as  deputy  marshal  of  the  United  States, 
and  its  power  to  suspend,  arrest,  or  in  any  manner  interrupt  the 
proceedings  of  the  court  from  which  the  execution  had  issued. 
Lastly,  he  denied  the  slave  to  be  the  property  of  the  wife,  and  averred 
it  to  be  that  of  the  husband. 

The  district  court  gave  judgment  that  the  plea  to  the  jurisdiction 
be  sustained,  and  the  proceedings  dismissed  for  want  of  jurisdiction, 
at  the  plaintiffs'  costs.    They  appealed. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

It  is  clear  that  the  plaintiffs  had  a  right  to  sue  for  the  alleged  tres- 
pass, and  that  neither  the  defendant's  commission  as  deputy  marshal, 
nor  the  writ  o{  fieri  facias  alluded  to,  can  afford  him  any  protection, 
if  the  facts  set  forth  in  the  petition  be  true. 

We  do  not  mean  to  say,  that  the  injunction  obtained  in  this  cause, 
can  be  so  enforced  as  to  prevent  or  delay  the  execution  of  the  process 
of  the  court  of  the  United  States;  but  if,  under  color  of  it,  the  defend- 
ant has  committed  a  trespass  on  the  property  of  a  citizen  of  this  state, 
he  is,  in  the  opinion  of  this  court  (Derbiony,  J.  dissenting)  suable  in 
her  courts,  for  he  is  not  suable  in  those  of  the  United  States. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and. this 
court  proceeding  to  give  such  a  judgment,  as,  in  its  opinion,  ought 
to  have  been  given  in  the  district  court,  it  is  ordered,  adjudged  and 
decreed,  that  the  plea  in  abatement  be  overruled  and  set  aside,  and 
the  cause  remanded,  with  directions  to  the  district  judge  to  proceed 
to  the  trial  of  it,  on  the  merits:  and  it  is  ordered  that  the  defendant 
and  appellee  pay  the  costs  of  this  appeal. 

Turner^  for  the  plaintiffs. 

Henry y  for  the  defendant. 
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S.  Dunn  v.  VaiL     VII.  437. 

APPEAL  from  the  court  of  the  third  district 

This  case  was  almost  perfectly  similar  to  the  preceding;  diflfering 
only  in  the  circumstance  that  the  slaves,  who  were  the  object  of  the 
suit,  were  not  the  property  of  the  wife  of  the  defendant,  in  the  dis- 
trict court  of  the  United  States,  but  of  another  person  of  the  same 
family  name.    The  same  judgment  was  given. 


49* 


580  SUPREME  COURT. 


EASTERN  DISTRICT,  FEBRUARY  TERM,  1 820. 


Lefevre  v.  Bariteau.     VII.  438. 

HELDy  a  report  of  referees  in  one  case,  cannot  be  used  in  another, 
unless  it  was  made  the  judgment  of  the  court,  and  a  report  confirmed 
in  part  is  of  no  force  as  to  the  rest 


Dehart  v.  Berthoud  et  al     VII-  440. 


The  court  need  not  give  any  reaeon,  in  a  jadgment  taken  by  defaalt  on  a  liquidated 

claim. 

APPEAL  from  the  court  of  the  first  district 

Mathews,  J.,  delivered  the  opinion  of  the  court 

This  case  is,  in  all  its  circumstances,  similar  to  that  of  AUard  v. 

Ganushau,  determined  in  this  court  at  March  term,  1817.    4  Martin y 

663. 
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The  reasons,  in  support  of  the  judgment  then  pronounced,  being 
completely  applicable  to  the  present  case,  it  is  deemed  useless  now  to 
repeat  them.  Stare  decisis  is  a  convenient,  and  perhaps  a  sound 
legal  maxim.  But,  whilst  there  is  only  one  decision  which  estab- 
lishes a  principle  in  law,  a  court  of  justice,  when  required,  ought  to 
examine  the  question  without  prepossession  in  favor  of  its  first 
opinion. 

In  the  case  under  consideration,  we  have  done  so,  and  cannot  dis- 
cover any  good  cause  to  induce  an  alteration  in  the  construction 
given  to  the  constitution  and  law,  in  the  case  cited.  The  decision  in 
that  of  Montserrat  v.  Godet,  5  Marlin,  522,  has  been  referred  to 
as  contradictory  to  the  former;  but  the  apparent  inconsistency  of  the 
judgments  in  the  two  cases,  vanishes  on  the  slightest  examination. 
The  latter  was  an  action  on  an  unliquidated  demaind,  wherein  the 
court  is  bound  to  interfere  and  fix  the  quantum  of  the  debt  or  dam- 
ages, and  being  bound  to  act,  must,  according  to  the  provision  in  the 
constitution,  assign  reasons  for  its  judgment;  which  is  not  necessary 
in  cases  of  liquidated  claims,  on  which  judgment  by  default  has  been 
taken. 

Judgment  of  the  district  court  afiirmedk 

GrymeSy  for  the  plaintiff. 

Maybiuy  for  the  defendant. 


Sterling  v.  Fusilier.     VII.  443. 

THE  vendee  is  not  bound  to  call  his  warrisintor  to  defend  him, 
when  sued,  but,  if  he  does  not,  the  latter  may  show,  when  sued,  that 
he  had  means  of  defence  which  would  have  proved  successful,  if 
he  had  been  called  on  to  defend  the  title.     Civil  Code,  365,  art.  ^4. 
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Lloyd  et  al.  v.  Martin.     VII.  444. 

A  surety  in  a  castom.houfle  bond  is  bound  to  reimburse  his  part,  to  the  cosurety, 
who  has  paid  the  whole  amount,  although  the  goods  were  delivered  and  sold  by  the 
latter. 

APPEAL  from  the  court  of  the  first  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

This'  is  an  action  to  compel  the  defendant  to  refund  to  the  plainti^ 
one  half  of  the  amount  of  a  custom-house  bond,  in  which  he  was 
bound  with  them  as  surety  for  M 'Masters  &  Co.,  who  failed  to  pay 
it  when  it  became  due,  and  who  have  since  become  insolvent.  The 
plaintififs  having  paid  the  whole,  now  claim  one  half  thereof  from 
the  defendant,  their  co-surety. 

Their  right  to  recover  is  contested  on  the  ground  of  the  United 
States  having  a  lien  on  the  cargo,  the  duties  on  which  were  secured 
by  the  bond,  which  was  put,  by  the  principal  obligor,  in  the  posses- 
sion of  the  plaintiffs.     No  objection  is  made  to  their  right  of  action. 

There  cannot  be  any  doubt  that  when  bonds  are  given  to  secure 
the  payment  of  duties  on  merchandise,  in  conformity  with  the  laws 
of  the  United  States,  the  importer  is  at  liberty  to  dispose  of  it  as  he 
pleases,  and  there  exists  no  lien  on  it,  in  the  hands  of  a  bona  fide 
third  possessor,  in  his  own  right. 

In  the  present  case,  it  appears  from  the  testimony,  that  the  cargo 
was  placed  in  the  hands  of  the  plaintiffs  and  appellees,  to  secure 
them  for  advances  which  they  had  made  to  M'Masters  &  Co.,  and 
not  a^  security  for  the  payment  of  the  custom-house  bond;  a  great 
proportion  of  it  has  been  sold,  and  the  proceeds  applied  to  the  dis- 
charge of  these  advances. 

This  contract  is  presumed  to  have  taken  place  before  the  failure  of 
the  persons  for  whom  the  parties  to  the  suit  are  sureties,  and  the 
fairness  of  the  transaction  is  not  to  be  questioned.  Whether  they 
would  have  a  right  to  retain  the  part  of  the  goods  which  still  remains 
in  their  possession,  in  kind,  against  a  privileged  creditor  of  the  insol- 
vents, may  be  questioned.  But  the  defendant  and  appellant  cannot 
be  considered  as  a  creditor,  till  he  shall  have  paid  his  part  of  the  bond 
in  which  he  is  a  co-surety  with  the  plaintiffs.  What  privilege  he 
may  then  acquire  by  subrogation  to  the  right  of  the  United  States,  it 
is  needless  now  to  inquire. 

We  are  of  opinion  that  the  plaintiffs  and  appellees,  having  paid 
the  whole  amount  of  the  bond  for  the  principal  debtors,  who  are 
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insolvent,  have  an  equitable  right  to  be  reimbursed  by  their  co-surety, 
the  sum  for  which  he  became  responsible. 

It  is  therfore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 

Orymes^  for  the  plaintiffs. 

Duncan,  for  the  defendant. 


Denis  v.  Bayon.     VII.  446. 

HELDy  if  the  judgment  appealed  from  contain  none  of  the  rea- 
sons on  which  it  is  grounded,  it  will  be  reversed,  and  if  the  record 
contain  not  the  evidence,  the  cause  will  be  sent  back. 


The  State  v.  Montegut  et  al     VII.  447. 

The  state  of  LoalsiBna  is  soable  by  one  of  its  own  citia^ns. 

On  a  notice  thut  an  order  will  be  moved  for  to  pat  in  force  a  treasnrj  execution,  the 

district  court  had  no  right  to  pronounce  a  judgment  for  the  sum  with  interest  and 

costs,  but  only  that  the  execution  be  put  in  force. 

APPEAL  from  the  court  of  the  first  district. 

Martin,  J.,  delivered  the  opinion  of  the  court 

On  the  19th  of  November  last,  a  treasury  execution  issued,  direct- 
ed to  the  sheriff  of  St.  John  the  Baptist,  of  which  the  defendant,  Mon- 
tegut, is  sheriff,  and  the  other  defendants,  his  sureties,  for  the  taxes 
of  the  preceding  year,  not  accounted  for.  There  being  no  coroner  in 
that  parish,  the  treasurer  wrote  to  the  attorney-general,  desiring  him 
in  pursuance  of  the  twenty-first  section  of  the  act  supplementary  to 
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the  several  acts  relative  to  the  revenue  of  the  state,  to  use  every 
exertion  for  the  recovery  of  the  sum  due. 

The  attorney-general  addressed  a  letter  to  Montegut,  on  the  15th 
of  the  same  month,  giving  him  notice,  that  on  the  29th  he  should 
make  a  motion  in  the  court  of  the  district,  to  put  in  force  the  execu- 
tion issued  by  the  treasurer.  A  copy  of  this  letter  was  served  on  all 
the  defendants,  and  on  the  29th,  on  the  attorney-general's  motion, 
the  district  court  gave  judgment  against  all  the  defendants  for  the 
arrearages  of  taxes  mentioned  in  the  execution.  The  defendants 
appealed. 

The  attorney-general  attended,  and  prayed  this  court  not  to  notice 
the  appeal,  as  in  his  opinion  the  state  was  not  suable  by  any  of  her 
citizens:  none  of  whom,  he  said,  could  bring  her  into  court,  even  by 
appeal. 

He  also  desired  the  court  to  take  notice  that  the  citation  of  appeal 
had  been  served  on  him  alone;  while  it  could  not  be  served  on  an 
attorney,  unless  the  principal  was  out  of  the  state. 

The  defendants  contended  that  the  district  court  had  erred  in  giv- 
ing judgment  for  the  state,  as  no  notice  had  been  served  on  them  that 
any  judgment  would  be  moved  for. 

We  are  of  opinion  that  the  constitution  and  the  law  having  pro- 
vided that  the  jurisdiction  of  this  court  should  extend  to  all  civil  cases, 
where  the  matter  in  dispute  exceeds  the  sum  of  three  hundred  dollars, 
civil  cases,  in  which  the  state  is  a  party,  are  necessarily  included;  as 
neither  the  constitution  nor  the  law  have  made  any  distinction,  the 
court  cannot  make  any.  Ubi  lex  non  distinguiiy  nee  nos  dislin-^ 
guere  debemus. 

The  attorney  general,  the  only  person  authorised  to  act  in  suits  in 
which  the  state  is  interested,  having  been  served  with  the  citation  of 
appeal,  having  attended  in  this  court  and  prayed  a  dismissal,  without 
pleading  what  he  now  calls  an  illegal  or  insufficient  service  in  abate- 
ment, this  court  is  bound  to  proceed  to  the  examination  of  the  case 
on  its  merits. 

The  district  court  has  not  given  any  of  the  reasons  on  which  its 
judgment  is  grounded;  but  the  judge  has  certified  that  the  record 
contains  all  the  evidence  on  which  the  cause  was  tried. 

It  is  true  the  law  authorises  the  attorney-general  to  obtain  judg- 
ment on  motion,  or  to  proceed  in  any  other  summary  manner,  after 
giving  to  the  party  ten  days  notice.  He  saw  fit,  in  the  present  case, 
to  inform  the  defendants  that  he  would  make  a  motion  to  the  district 
court  to  put  the  treasurer's  execution  in  force.  On  this,  we  see  not 
that  it  was  either  necessary  or  proper  for  the  defendants  to  appear. 
The  execution  could  not  acquire  any  additional  strength  by  the  order 
of  the  district  court  that  it  should  be  put  in  force.  If  it  did,  they 
might  as  well  remain  quiet  at  home,  if  they  had  no  valid  reason  to 
oppose  to  the  motion.  Bat,  a  notice  of  a  motion  for  an  order  to  put 
a  treasury  execution  in  force,  does  not  appear  to  us  sufficient  to  autho- 
rise the  court  to  pronounce  a  judgment,  for  the  sum  mentioned  there- 


FEBRUARY  TERM,  1820.  585 

[The  State  o.  Montegut  et  al] 

in,  with  interests  and  costs.  The  execution  did  not  carry  interest,  and 
under  it  the  money  could  be  raised  by  the  sale  of  the  property  of  the 
debtor  and  his  sureties  only.  Under  the  judgment,  their  bodies  are 
rendered  liable  to  imprisonment. 

•  We  are  of  opinion  that  the  district  court  erred  in  giving  judgment 
for  the  state  on  this  notice,  at  all  events  in  failing  to  adduce  the  rea- 
sons on  which  its  judgment  is  grounded. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  it  be  annulled, 
avoided  and  reversed. 

Proceeding  to  inquire  what  judgment  ought  to  have  been  rendered 
by  the  district  court,  it  appears  to  us  that  it  could  not  grant  any  other 
against  the  defendants  than  that  which  they  had  been  informed  would 
be  moved  for,  viz.  that  the  execution  be  put  in  force.  We  are  not 
aware  of  any  law  that  authorises,  or  would  render  available,  the  in- 
terference of  the  district  court  in  this  respect. 

It  is  true  the  attorney  general  is  authorised  to  proceed  in  any  other 
summary  way:  but  this  summary  way,  alluded  to  in  the  act,  must 
be  a  legal  one;  imless  summary  and  arbitrary  be  synonymous  ex- 
pressions, which  we  cannot  admit. 

The  only  judgment  we  can  render  is,  that  the  attorney  general  take 
nothing  by  his  motion. 

Robertson^  attorney-general,  for  the  state. 

SegherSy  for  the  defendants. 


Wikoff  r-  Townsend  et  al.    VII.  451. 


If  the  Tender  points  out  it  Tacant  lot  for  sale,  telling  the  vendee  it  hai  two  hundred  feet 
in  front,  and  it  tarns  out  that  space  shown  consists  in  the  lot,  and  a  space  of  lliirt?  feet 
in  front  belonging  to  another,  the  error  of  thcvendee,  who  belieyesthat  the  two  hundred 
feet  include  the  thirty,  does  not  vitiate  the  contract. 

APPEAL  from  the  court  of  the  first  district. 

Dehbtgny,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  withhold  the  price  of  a  lot  of  ground,  purchased  by 
them  from  the  plaintiff,  alleging  they  were  led  into  an  error  by  his 
agent,  as  to  its  extent. 

It  appears  that  this  agent  accompanied  one  of  the  defendants  on 
the  premises,  and  there  showed  him  a  vacant- space,  which  he  repre- 
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sented  as  the  ground  which  was  for  sale,  telling  him  it  measured  two 
hundred  feet  on  Bienville  street,  and  one  hundred  and  twenty  on 
Rampart  street;  that  he  gave  his  defendant  to  understand,  as  the  lat- 
ter thought,  that  the  lot  extended  over  the  whole  of  the  vacant  space, 
up  to  the  next  inclosure,  and  it  turns  out  that  twenty  feet  front,  oh 
Bienville  street,  of  that  ground  are  the  property  of  another  person. 

The  defendants  do  not  complain  that  they  were  not  put  in  posses- 
sion of  a  lot  of  two  hundred  feet  on  Bienville  street;  but  they  say- 
that  they  were  shown  a  place  said  to  measure  two  hundred  while  it 
incloses  two  hundred  and  thirty,  and  that,  as  they  were  induced  by  this 
misrepresentation  to  purchase,  the  sale  ought  to  be  rescinded. 

We  do  not  think  that  this  is  an  error  which  vitiatefs  the  contract.  The 
defendants  understood  they  were  purchasing  a  space  of  two  hundred 
feet  in  front;  they  knew,  or  at  least  must  be  supposed  to  have  known, 
what  extent  that  was.  If  they  wanted  to  satisfy  themselves  on  that 
score,  they  might  have  had  it  measured:  but,  if  relying  on  their  own 
judgment  they  made  any  mistake,  as  to  the  real  extent  of  the  two 
hundred  feet,  they  cannot  plead  such  a  mistake  as  an  exciise. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Livermorej  for  the  plaintiff. 

Smithy  for  the  defendants. 


Tappan  et  al.  v.  Brierly.     VIL  453. 

HELDj  if  two  persons  jointly  ship  a  cargo  and  the  consignee  sell 
it,  and  credit  each  for  his  share,  this  share  is  subject  to  the  attachment 
of  the  owner^s  private  creditors,  the  joint  ownership  being  at  an  end. 


MARCH  TERM,  1820.  587 


EASTERN  DISTRICT,  MARCH  TERM,  1820. 


The  State  v.  Judge  Lewis.     VII.  457. 

APPLICATION  for  a  Mandamus.    Decided^  the  refusal  of  a 
judge  to  grant  an  injunction  is  appealable. 


Dumford  v.  Patterson  et  al.     VII.  460. 


A  note  payable  **  on  the  first  of  May  next  JixtdP  is  payable  on  that  day,  and  no  days  ot 

grace  are  allowed  on  it 
If  a  bank  neglect  to  present  a  bill  in  due  time,  it  becomes  thereby  liable  to  the  party 

who  lodged  it  for  collection. 

APPEAL  from  the  court  of  the  first  district. 

Derbigny,  J.y  delivered  the  opinion  of  the  court. 
On  the  first  of  April,  1819,  James  Patterson  made  his  promissory- 
note,  to  the  other  of  the  defendants,  payable  on  the  first  day  of  May 
Vol.  I.— 50 
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following.  The  expressions  are  "  on  the  first  day  of  May  next 
Jixedj  I  premise  to  pay  Patterson  and  Philpot,  or  order,  &c."  The 
plaintiff  having  put  this  note  in  the  Louisiana  Bank  for  collection, 
the  bank  caused  a  demand  to  be  made  of  the  maker,  at  the  expira- 
tion of  the  three  days  of  grace,  to  wit,  on  the  fourth  of  May,  and  on 
that  day  had  it  protested  for  non-payment.  The  plaintiff  now  sues 
the  indorsers;  and  in  case  it  should  be  decreed  that  they  are  exone- 
rated, he  calls  upon  the  Louisiana  Bank  as  answerable  for  the 
amount,  on  account  of  neglect. 

The  question  between  the  plaintiff  and  the  endorsers',  is,  whether 
a  promissory  note,  payable  on  a  certain  day  fixed ^  must  be  paid  on 
that  day  exclusive  of  the  days  of  grace.  If  it  should  be  so  adjudged, 
the  inquiry  which  will  arise  between  the  plaintiff  and  the  Louisiana 
Bank  will  be,  whether,  as  agents,  they  have  incurred  any  responsi- 
bihty  on  this  occasion. 

It  appears  that  this  mode  of  making  notes  payable  on  a  certain  day 
with  the  addition  of  the  wovdfixedy  is  not  usual  in  the  United  States, 
for  no  case  has  been  found  where  any  such  thing  is  mentioned.  We 
would,  therefore,  look  in  vain  in  the  law  merchant,  as  it  prevails 
generally  through  the  Union,  for  any  rule  on  the  subject.  This  is  au 
usage  peculiar  to  our  own  state,  and  whatever  be  the  rules  by  which 
it  must  be  tested,  they  must  be  found  at  home. 

By  recurring  to  th^  authors  who  have  written  on  the  laws  which 
formerly  governed  this  country,  we  find  that  this  manner  of  making 
promissory  notes,  was  well  known  to  them.  Febrero,  de  conlrs.  ch. 
15,  §  15,  no.  11,  after  mentioning  the  different  bills  of  exchange 
which  are  entitled  to  the  delay  of  the  days  of  grace,  makes  this 
remarkable  observation;  pero  si  la  letra  dicCy  it  tantos  dias  prefixos 
6  (jL  tantos  dias  sin  mas  terminOy  no  hay  cortesiOy  y  asi  debt 
pdgarsit  en  el  de  su  vencimiento.  But  if  the  bill  says  at  so  many 
ddLysfixedy  or  at  so  many  days  without  further  term,  there  are  then 
no  days  of  grace,  and  the  bill  must  be  paid  on  the  day  it  becomes 
due.  Such  an  authority  on  a  point  on  which  the  law  merchant  of 
the  United  States  is  silent,  ought  to  be  conclusive.  But  the  defend- 
ants oppose  to  it  the  opinion  of  a  foreign  jurist,  who  thinks  that  the 
vroTdfixedj  added  to  the  time  of  payment  of  a  bill  or  note,  has  no 
meaning,  and  ought  to  be  considered  as  surplusage;  and  as  in  com- 
mercial matters,  Spanish  laws  and  Spanish  usages  cannot,  as  we 
have  already  said,  he  deemed  absolutely  binding,  it  is  not  improper 
to  examine  and  compare  both  these  contrary  opinions,  qnd  see  which 
is  more  consonant  with  justice. 

Jousse,  in  his  comment  on  the  French  ordinance  of  1673,  declares 
it  to  be  his  sentiment,  that  in  a  note  payable  on  such  a  day,  the  inser- 
tion of  the  word  fixed  adds  nothing  to  the  sense;  and  does  not  pre- 
vent the  allowance  of  the  days  of  grace;  but  he  acknowledges,  that 
if  the  note  was  made  payable  on  such  a  day,  exclusive  of  the  days 
of  grace,  it  would  be  payable  on  that  day  absolutely.  It  must  be 
confessed,  that  in  this  latter  case,  there  would  be  but  little  room  for 
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interpretation,  and  he  would  be  obstinate,  indeed,  who  would  insist 
on  the  days  of  grace,  after  such  a  stipulation.  But,  although  the 
word  Jixed  is  not  quite  so  expressive,  is  it  true  that  it  has  no  mean* 
ing?  Among  the  definitions  of  the  verb  to  fixy  one  is  to  direct 
without  variation^  another  to  establish  invariably:  take  either:  the 
idea  of  invariabihty  is  attached  to  both.  The  word  is  used  evidently 
with  a  view  to  make  the  payment  on  that  day  more  certain  than  it 
otherwise  would  be.  It  is  a  general  rule,  for  the  interpretation  of 
contracts,  to  endeavor  to  give  all  the  words,  some  meaning,  and  to 
reject  only  those  which  can  have  no  meaning  at  all. — Another  rule 
to  ascertain  the  sense  of  a  doubtful  word  is,  to  examine  with  what 
intention  the  parties  may  have  inserted  it.  In  conventionibus  con-- 
trahentium  votuntatem  potius  quatn  verba  spectari  placuit.  Can 
it  be  supposed  that  the  parties  in  this  case  introduced  this  expression 
in  the  note  without  any  intention,  and  for  no  purpose;  an  expression 
never  used  in  the  common  manner  of  making  notes,  and  which, 
under  the  former  laws  and  usages  of  this  country,  had  the  effect,  as 
Febrero  informs  us,  to  prevent  any  allowance  of  the  days  of  grace? 
It  cannot  be  believed.  We  therefore  think  that  the  word  Jixed  was 
introduced  here  with  the  intention  of  making  the  note  payable  on 
the  first  of  May,  absolutely  and  invariably;  that  a  demand  of  pay- 
ment ought  to  have  taken  place  on  that  day;  and  that  for  want  of 
such  a  demand,  the  indorsers  are,  according  to  the  laws  of  com- 
merce, exonerated. 

The  question  now  to  be  decided  between  the  T^uisiaoft  Bank  and 
the  plaintiff,  is,  whether  the  bank  has  incurred  any  responsibility  as 
agent,  from  neglect  or  unskilfulness  in  the  management  of  this  busi- 
ness? The  principles  in  matters  of  agency,  are  generally  well  under- 
stood. If  he  who  undertakes  the  business  of  another  is  capable  of 
managing  it,  and  neglects  to  do  so,  with  due  care,  he  is  answerable. 
If  he  is  not  capable,  he  is  still  answerable,  for  he  ought  not  to  have 
engaged  to  do  that  which  he  could  not  perform;  a  procuratore  dotum 
et  omnem  culpam^  non  etiatn  improvisum  casum  prsestandxim 
esse  J  juris  auctoritate  manifeste  declaratur.  C.  L.  13,  mand. 
In  this  instance,  the  bank  either  knew  (as  the  defendants  ofiered  to 
prove)  that  such  a  note  was  payable,  exclusive  of  the  days  of  grace, 
and  not  demanding  payment  on  that  day  was  a  neglect;  or  they 
were  ignorant  of  it,  and  then  they  undertook  to  perform  a  thing  for  . 
the  execution  of  which  they  had  not  sufficient  information.  In 
either  case,  they  have  incurred  responsibility.  The  observations 
made  by  their  counsel,  as  to  the  nature  of  their  agency,  which  was 
gratuitous,  are  of  no  force.  The  principles  above  laid  down  govern 
as  well  in  cases  of  gratuitous  agencies,  as  in  others.  The  truth  is, 
that  they  are  derived  from  the  Roman  law,  to  which  no  such  thing 
was  known  as  agency  for  salary. 

It  is,  therefore,  ordered,. adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  reversed;  and  proceeding  to  give  such  judg- 
ment as  we  think  ought  to  have  been  rendered  below,  we  do  further 
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adjudge  and  decree,  that  judgment  be  entered  for  the  defendants, 
Patterson  and  Philpot,  and  that  the  plaintiff  do  recover  against  the 
Louisiana  Bank,  the  amount  of  the  note  here  sued  for,  to  wit,  964 
dollars  and  93  cents,  with  costs. 

Livingston,  for  the  plaintiff. 

Smithy  for  the  indorsers. 

MoreaUf  for  the  bank. 


Durnford  v.  Gross  and  Wife.     VII.  465. 

The  concurrence  of  the  husband  in  the  act  amounts  to  an  express  authorisation  to  the 

wife. 
The  wife  is  not  bound  by  a  note  executed  jointly  with  her  husband. 

APPEAL  from  the  court  of  the  first  district. 

DerbigiK',  J.,  delivered  the  opinion  of  the  court. 

The  defendant  has  subscribed,  conjointly  with  her  husband,  a 
promissory  note  to  the  order  of  the  plaintiff.  Her  husband  is  now 
insolvent,  and  the  plaintiff  demands  of  her  the  full  amount  of  the  note. 

To  that  demand  she  opposes  several  objections,  the  most  import- 
ant of  which  are, 

1.  That  she  was  not  authorised  by  her  husband,  in  the  manner 
required  by  law,  to  contract  this  pretended  debt. 

2.  That  supposing  such  authorisation  to  have  been  given,  the 
obligation  on  which  she  is  sued  is  void,  or  at  lesist  voidable. 

I.  The  wife  cannot  contract  without  the  authorisation  of  her  hus- 
band; that  is  the  general  principle.  How  is  that  authorisation  to  be 
given?  is  the  question  to  be  examined  here. 

It  was  by  the  ancient  laws,  and  we  believe  it  is  still,  required  that 
the  authorisation  be  express,  not  tacit.  "  La  licencia  ha  de  ser  ex- 
presa,  pues  no  basta  la  iacita^^  says  Febrero.  The  plain  sense  of 
which  is,  that  the  authorisation  must  appear  from  some  declaration 
or  act  of  the  husband,  and  shall  not  be  implied  from  his  silence  or 
tacit  acquiescence.  The  defendant  seems^to  think  that  nothing  will 
amount  to  an  express  authorisation,  unless  the  word  authorise  be 
itself  used,  and  he  quotes  Pothier,  who  calls  that  word  sacramental, 
consecrated,  indispensable.  It  appears,  indeed,  that  such  was  for- 
merly the  general  opinion  of  French  jurisconsults,  within  the  juris- 
diction of  the  parliament  of  Paris,  founded,  as  that  of  Pothier,  on  the 
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expressions  of  the  223d  article  of  the  custom  of  Paris.  See  Merlin^s 
Repertoire  dejurispr.  V.  autorisation  maritaie^sect,  6.  But  with 
any  opinion,  which  may  have  been  entertained  there,  as  to  the 
correct  interpretation  of  that  article,  we  have  riothmg  to  do.  Our 
own  authors,  commenting  upon  our  own  laws,  have  told  how  an 
express  authorisation  is  understood  to  be  given  by  the  husband  to 
the  wife.  With  them  the  word  authorise  has  no  peculiar  and  ex- 
clusive power.  Any  expression,  or  any  act  which  clearly  shows 
the  intention  of  the  husband  to  authorise  his  wife,  amounts  to  an 
authorisation:  a  construction,  we  must  confess,  which,  however 
inferior  it  may  be  in  technical  nicety,  is  certainly  more  satisfactory 
to  reason.  Among  the  variety  of  instances  enumerated  by  Febrero, 
where  the  authorisation,  though  not  called  by  its  name,  is  deemed 
sufficiently  manifest,  is  the  very  case  under  consideration.  The 
authorisation  needs  not  be  expressly  mentioned,  where  husband  and 
wife  enter  jointly  into  a  contract  with  a  third  person,  for  by  that  fact 
itself,  it  is  evident  that  the  husband  gives  it,  though  it  is  not  expressed: 
Ni  la  necessita  quando  ambos  juntos  de  mancomun  ortogan  algun 
contratOy  contercerOy  pues  por  el  mismo  hecho  es  visto  darsela^ 
aunque  no  se  exprese.  Febrero  de  e$cr.  c.  4^  §  4.  n.  111.  Upon 
this  point,  then,  there  is  no  difficulty.  Whether  we  follow  the  doc- 
tine  laid  down  by  the  Spanish  jurists,  or  the  present  opinion  of  the 
French  under  the  Code,  the  result  must  be  that  the  concurrence  of 
the  husband,  in  the  act,  amounts  to  an  express  authorisation. 

II.  The  other  question  is  far  more  important,  and  we  approach  it 
with  diffidence.  Has  our  Civil  Code  so  altered  the  former  laws,  that 
the  wife  can  now  bind  herself  jointly  with  her  husband  in  every  case 
absolutely  and  unconditionally? 

Our  Code  has,  in  several  places,  recognised,  in  a  collateral  manner, 
that  the  wife  may  contract  debts  jointly  with  her  husband.  Is  that 
an  innovation?  The  plaintiff  contends  that  it  is,  and  relies  on  the 
61st  law  of  Toro,  so  often  cited,  as  establishing  that  the  wife  could 
not  formerly  enter  into  any  such  contract.  It  is,  therefore,  necessary 
first  to  resort  to  that  law  in  order  to  verify  whether  it  contains  the 
alleged  prohibition;  the  words  of  it  are  as  follows:  De  aqui  adelante 
la  muger  no  sepueda  obligar  por  Jiadora  de  su  maridoj  aunque 
se  digUy  y  alegue  que  se  convert i6  la  tal  deuda  en  provecho  de  la 
muger.  Y asimismo  mandamos  que  quando  se  obligazen  it  rnan- 
comun  marido  y  muger  en  un  contrato  6  en  diversosy  que  la 
fnuger  ne  sea  obligada  it  cosa  alguna:  salvo  si  se  probare  que  se 
convertid  la  tal  deuda  en  provecho  de  ella;  ca  entonces  mandamos 
que  por  rata  del  dicho  provecho  sea  obligada;  pero  si  lo  que  se 
convertid  en  provecho  de  ella  fue  en  las  cosas  que  el  marido  le  era 
obligado  d  dfar,  asi  como  vestir  la  y  darle  de  comer,  y  las  otras 
cosas  necessariaSy  mandamos  que  por  esto  ella  no  sea  obligada  & 
cosa  alguna.  "  From  henceforward,  it  shall  not  be  lawful  for  the 
wife  to  bind  herself  sys  security  for  her  husband,  although  it  should 
be  alleged  that  the  debt  was  converted  to  her  benefit^  and  we  do 

50* 


592  SUPREME  COURT. 

[Durnford  v.  Gfobb  and  Wife.] 

also  order  that  when  the  husband  and  wife  shall  obligate  themselves 
jointly  in  one  contract  or  severally,  the  wife  shall  not  be  bound  in 
any  thing,  unless  it  shall  be  proved  that  the  debt  was  converted  to 
her  benefit,  and  she  shall  then  be  bound  in  proportion  to  what  shall 
have  been  so  applied.  But  if  the  debt  so  applied  to  her  use,  served 
only  to  procure  that  which  her  husband  was  obliged  to  supply  her 
with,  such  as  food,  clothing  and  other  necessaries,  then  we  say  that 
she  shall  not  be  bound  in  any  thing."  The  simple  reading  of  that 
law  shows  not  only  that  it  was  not  forbidden  to  the  wife  to  contract 
jointly  with  her  husband,  but  that  it  was  expressly  recognised  that 
she  could.  The  prohibition,  which  it  contains,  is  only  as  to  her 
being  security  for  her  husband,  which  is  in  no  case  permitted.  But 
it  is  positively  said  that  she  may  contract  obligations  in  solidum  with 
him.  The  only  restriction  is  that  she  is  bound  conditionally;  if  the 
debt  is  converted  to  her  benefit,  she  is  bound;  in  the  contrary  case 
she  is  not.  Now  when  our  Code  speaks  of  debt^,  which  the  wife 
may  contract  jointly  with  her  husband,  does  it  innovate?  No:  so 
far  from  innovating  it  must  be  taken  as  referring  to  the  existing  laws, 
for  the  wife  could  make  such  contrasts  before.  Does  it  remove  the 
restriction  imposed  iij  such  cases?  It  would,  if  that  restriction  was 
contrary  to  the  dispositions  contained  in  the  Code,  or  irreconcilable 
with  them.  Is  there  any  such  incompatibility?  We  cannot  perceive 
any. 

We  are,  therefore,  bound  to  say,  that  the  restriction  imposed  by  the 
Spanish  laws  on  the  obligations,  contracted  by  the  wife  jointly  with 
her  husband,  has  not  ceased  to  be  in  force,  and  that  according  to  it, 
when  the  creditor  wishes  to  compel  her  to  the  performance  of  such 
an  obligation,  he  must  prove  that  the  debt  was  converted  to  her 
benefit.  Whether  that  restriction  was  attended  with  inconvenience 
is  not  for  us  to  consider.  Our  duty  is  to  declare  the  law,  not  to  modify 
it. 

In  this  case,  therefore,  no  proof  having  been  made  that  the  debt 
contracted  by  the  defendant  jointly  with  her  husband  was  applied  to 
her  use,  in  the  manner  required  by  law,  we  must  say  that  the  plain- 
tifi" cannot  recover;  and  this  view  of  the  subject  precluding  the  neces- 
sity of  investigating  the  other  points  of  the  defence,  we  dismiss  their 
consideration. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs.* 

Hennen,  for  the  plaintiff. 

Livingston,  for  the  defendants. 

*  Martin,  J.,  did  not  join  in  this  opinion,  having  aome  interest  in  the  decision  of  the 
question  of  law  arising  in  it. 
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Chedoteau's  Heirs  v.  Dominguez,     VII.  490. 

HELDy  a  judgment  of  nonsuit  may  be  appealed  from;  for  it  is 
final,  not  indeed  as  to  the  matter  in  controversy,  but  as  to  the  suit  to 
which  it  puts  an  end. 

A  general  verdict  is  not  conclusive  in  this  court  as  to  the  matter  of 
fact;  we  must  pronounce  on  it  after  the  consideration  of  the  state- 
ment of  facts:  if  there  is  no  statement,  &c.  the  case  will  be  remanded. 

Morse^  for  the  plaintiff. 

Livermore  and  EustiSy  for  the  defendant. 


Breedlove  et  ah  v.  Fletcher.     VII.  524. 


The  jurisdiction  of  the  court  of  the  parish  and  city  of  New  Orleans  does  not  extend  to 

contracts  or  torts  originating  out  of  the  parish. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans, 

The  object  of  the  suit  was,  to  recover  from  the  defendant  as 
indorscr  of  a  bill  of  exchange,  the  sum  of  8,200  dollars,  with  the 
damages,  interest,  and  costs. 

The  bill  of  exchange  was  drawn  at  Nashville,  in  Tennessee,  by 
C.  Stump,  on  the  house  of  Stump,  Eastland  &  Cox,  at  New  Orleans, 
in  favor  of  Thomas  H.  Fletcher;  and  by  him,  indorsed  to  the  plain- 
tiffs, then  residing  also  at  New  Orleans,  to  whom  he  remitted  it. 
The  bill  was  duly  accepted,  and  when  at  maturity,  was  duly  pro- 
tested and  notice  thereof  forwarded  by  mail  to  the  defendant. 

The  defendant  being  absent,  and  permanendy  residing  at  Nash- 
ville, but  having  property  to  a  large  amount  in  the  city  of  New 
Orleans,  and  being  in  failing  circumstances,  the  plaintiffs  in  order  to 
secure  themselves,  caused  the  attachment  to  be  levied  on  eighty 
hogsheads  of  tobacco,  and  summoned  as  garnishees,  Messrs.  M'Neil, 
Fisk  &  Rutherford.  The  property  attached  was  released  by  the 
appearance  of  the  defendant's  agents,  who  bonded  the  same. 
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The  defence  set  up  is  a  general  denial,  and  a  plea  to  the  jurisdic- 
tion of  the  court. 

On  the  trial,  the  plaintiffs'  case  was  fully  established  by  the  proofs. 

The  court  overruled  the  plea  to  the  jurisdiction,  and  gave  judgment 
for  the  plaintiffs  for  the  amount  of  the  debt,  with  damages,  interest 
and  costs. 

From  that  judgment  the  defendant  appealed, 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant's  counsel  urges  that -the  principal  question  in  this 
case  has  been  settled  by  this  court,  in  the  cases  of  Dunwoody  v.  John- 
son, and  Smith  v.  Flower  et  al.-,  while  the  plaintiffs'  contends,  that 
we  have  pronounced  opinions  impliedly  in  diametrical  opposition  with 
the  decision  in  these  cases,  which  he  believes  to  have  been  decided 
hastily,  and  with  little  consideration. 

The  case  of  Dunwoody  v.  Johnson  received  from  this  court  all  the 
attention  which  we  are  accustomed  to  bestow  on  those  in  which  we 
have  to  pronounce  without  the  aid  of  counsel.  As  in  such  cases  we 
are  more  exposed  to  err,  we  are  in  the  habit  of  submitting  them  to  a 
more  severe  scrutiny.  In  that,  however,  the  question  to  be  deter- 
mined had  been  agitated  two  years  before,  in  the  case  of  Delisle 
V.  Gaines,  in  which,  neither  any  member  of  this  court,  nor  any  of  the 
counsel  engaged,  appear  to  have  entertained  any  doubt  of  the  law 
being  as  it  was  finally  settled  in  that  of  Dunwoody  v,  Johnson.  In 
this  latter  case,  the  counsel  of  the  plaintiff  did  not  apply  for  a  recon- 
sideration of  the  question,  and  in  a  subsequent  case.  Smith  v.  Flower 
et  aLy  no  doubt  occurred  of  the  law  being  as  it  had  been  settled.  The 
court,  whose  judgment  was  reversed  in  the  case  of  Dunwoody  r.  John- 
son, informs  us  in  its  opinion  in  the  present  case,  that  it  "  thought 
and  said  repeatedly  it  had  no  jurisdiction, but  the  jury,  in  spite  there- 
of, gave  a  verdict  for  one  of  the  parties,  and  the  court  thought  itself 
bound  to  give  judgment." 

The  cases,  which  the  plaintiffs'  counsel  cites,  go  but  a  very  little 
way,  indeed,  to  establish  the  position  he  contends  for.  Those  of  Las 
Caygas  v,  Larionda's  Syndics  and  Rion  v,  Rion's  Syndics,  are  merely 
what  the  Spanish  law  calls  incidentes  of  the  main  cause,  of  these  in- 
solvents against  their  creditors;  collateral  suits,  exclusively  cognisable 
in  the  court  seised  of  the  principal  ones,  and  which  would  have  been 
cumulated  thereto,  had  they  been  instituted  in  any  other  court,  before 
the  inception  of  these  principal  cases.  Those  of  Ralston  t;.  Pamar, 
Perry  v.  Flower  et  al.  and  Harvey  v.  Fitzgerald,  were  cases  in  which 
the  cause  of  action  originated  in  this  city:  the  goods,  payment  of 
which  was  asked  in  the  first,  for  the  preservation  or  conveyance  of 
which  compensation  was  claimed  in  the  two  next,  and  an  account  of 
which  was  demanded  in  the  last,  had  been  delivered  to  the  respec- 
tive defendants  in  New  Orleans.  The  case  of  Smith  et  al.  v.  Elliot 
came  up  on  a  bill  of  exceptions,  $ind  the  attention  of  this  court  was 
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necessarily  confined  to  a  review  of  the  opinion  excepted  to.  Ferry  v. 
Legras,  and  Forsyth  v,  Nash,  are  cases  in  which  the  plaintifis  failed 
to  establish  their  claims,  and  the  defendants'  counsel  thought  it  more 
for  the  interests  of  their  clients  to  have  judgment  on  the  merits,  than 
to  stir  the  question  of  jurisdiction.  Cooley  v.  Lawrence  is  the  only 
one,  among  the  cases  presented  to  us,  in  which  a  plaintiff,  succeeded 
in  an  action  brought  up  from  the  court  of  the  parish  and  city  of  New- 
Orleans,  on  a  contract  made  out  of  that  parish.  The  question  of 
jurisdiction  not  having  been  raised,  nothing  can  be  inferred  from  this 
court  not  having  withdrawn  its  attention,  from  the  points  to  which 
the  parties  called  it,  to  arrest  it  on  one,  of  which  neither  of  them  saw 
fit  to  avail  himself. 

We  have,  however,  examined  the  question,  raised  by  the  plaintiffs' 
counsel,  without  any  prepossession  from  former  opinions. 

The  legislature  has  given  to  the  court,  in  which  the  present  suit 
was  instituted,  jurisdiction  of  all  civil  cases  originating  in  the  parish. 
The  plaintiffs'  counsel  contends  that  the  word  cases  is  here  synony- 
mous with  the  word  actions,  while  the  defendant  urges  that  it  is 
synonymous  with  the  words  contracts  or  torts. 

If  with  the  plaintiffs'  counsel  we  read,  Jurisdiction  of  all  dvil 
actions  originating  in  the  parish,  we  will  arrive  at  a  senseless  result: 
for  the  expressions  will  include  any  action  which  a  suitor  may  see 
fit  to  originate,  in  the  court,  and  the  object  of  a  section,  intended  to 
describe  the  jurisdiction  of  a  court,  is  badly  answered  by  a  declara- 
tion that  it  extends  to  all  suits  which  may  be  brought  in  it. 

We  are  told  that  the  only  restriction  intended  was  to  prevent  the 
inhabitants  of  the  parishes  of  St.  John  the  Baptist,  St.  Charles  and 
St.  Bernard,  which,  with  that  of  New  Orleans,  constitute  the  first 
judicial  district,  being  dragged  out  of  their  parishes  before  the  new 
court.  While  it  is  admitted  that  these  inhabitants  may  be  dragged 
out  of  their  respective  parishes  before  the  district  court,  which  sits  in 
the  same  city,  and  generally  in  the  same  building,  it  is  not  easy  to 
conceive  that  the  alleged  restriction  would  be  of  any  avail  to  them. 

If  we  read  with  the  defendant's  counsel  Jurisdiction  of  all  con- 
tracts, or  torts,  originating  in  the  parish,  we  arrive  at  a  correct  result. 
The  exclusion  of  contracts  or  torts,  originating  out  of  the  parish 
appears  congruous  with  the  provision,  that  the  salary  of  the  parish 
judge  shall  not  be  a  state  charge,  but  shall  be  paid  out  of  the  parish 
treasury,  and  we  perceive  the  wisdom  of  the  provision,  that  a  court 
held  at  the  expense  of  the  inhabitants  of  a  parish  shall  exclusively 
attend  to  the  concerns  of  that  parish. 

But  it  is  said,  that  if  we  give  the  meaning  supported  by  the  defen- 
dant's counsel  to  the  word  pases  in  this  act,  we  must  give  the  same 
meaning  to  the  same  word  in  the  fourth  section  of  the  act  establish- 
ing the  district  court,  and  then,  in  the  latter  act,  we  will  arrive  at  an 
incongruous  result.  It  does  not  necessarily  follow,  that  a  word  must 
invariably  have  the  ^ame  meaning  in  every  statute  in  which  it  is 
found.    But  the  jurisdiction  of  the  district  court  is  not,  as  the  counsel 
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for  the  plaintiffs  states,  established  by  the  fourth  section  of  the  act  of 
1813,  but  by  the  15th  and  16th,  which  provide  that  it  shall  have  the 
same  powers  as  the  Superior  Court  of  the  late  territory.  The  4th 
section  provides  for  the  place  of  (rial:  we  may  therefore  conclude, 
that  the  cases  spoken  of,  are  such  to  which  the  word  trial  is  applica* 
ble,  viz,  actions. 

That  the  word  is  to  be  understood  in  a  different  sense  in  the  two 
acts,  is  apparent  from  its  being  translated  by  different  words  in  the 
French  parts  of  these  acts. 

Another  consideration  is,  that  the  limitation  of  the  jurisdiction  of 
the  court  of  the  parish  and  city  of  New  Orleans,  is  precisely  the 
same  which  is  given  to  corporation  courts,  mayor's  courts,  &c.,  which 
is  confined  to  cases  in  which  the  cause  of  action  originates  within 
the  limits  of  the  corporation. 

After  the  most  mature  consideration,  the  court  is  of  opinion  that 
the  view  of  the  subject  taken  by  this  court,  whenever  it  has  come 
under  their  consideration,  is  not  an  erroneous  one. 

But  it  is  contended  that,  as  the  bill  of  exchange  indorsed  by  the 
defendant,  was  payable  in  New  Orleans,  the  cause  of  action  accrued 
there.  This  suit  arises  on  a  contract  of  indorsement;  the  defendant 
entered  in  no  other  with  the  plaintiffs;  they  do  not  pretend  that  this 
action  is  grounded  on  a  tort. 

An  indorser  undertakes  that,  if  the  drawee  cannot  be  found  at 
the  place  mentioned,  or  refuses  to  honor  the  bill,  and  the  indorsee, 
after  fulfilling  all  the  formalities  which  the  law  requires,  gives  timely 
notice  to  the  indorser,  he  will  pay  the  amount  of  the  bill,  with  such 
costs  and  damages  as  the  law  allows.  The  indorsement  is  a  condi- 
tional promise,  which,  when  the  condition  is  performed,  is  to  be  kept 
in  the  same  manner  as  an  absolute  promise,  at  the  domicil  of  the 
promisor,  or  where  he  may  be  found.  Now,  in  the  present  case,  the 
indorsement  was  made  at  Nashville,  and  the  notice  of  non-payment 
was  sent  there:  on  receiving  it,  the  defendant  was  bound  to  pay. 
He  was  suable  instantly,  and  on  the  spot;  and  if  Nashville  has  an 
incorporated  court,  whose  jurisdiction  is  limited  to  cases  in  which  the 
cause  of  action  arises  within  the  limits  of  the  town,  he  was  suable  in 
it.  So  if  an  insurance  company  in  New  Orleans  insured  goods  on 
board  a  steam  boat,  on  a  voyage  from  Natchez  to  Nashville,  in  case 
of  a  loss,  the  company  could  be  sued  in  the  court  of  the  parish  and 
city  of  New  Orleans:  for  the  contract,  which  is  the  cause  of  action, 
•  originated  there;  aUhough  no  part  of  the  contingency  on  which  the 
payment  depended  was  to  happen  there. 

We  conclude,  that  the  parish  court  erred  in  overruling  the  plea  in 
abatement. — It  is  therefore  ordered,  adjudged  and  decreed,  (Dsr- 
BiGNV,  J.,  dissenting)  that  the  judgment  of  the  parish  court  be 
annulled,  avoided  and  reversed,  and  that  the  suit  be  abated  at  the 
plaintiff's  costs  in  both  courts. 

See  JSpril  term,  an  application  for  a  rehearing. 

Turner,  for  the  plaintiffs. 

Etistisj  for  the  defendant. 
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Abat  V.  Rion.     (Seejpo«/,  598.)     VIL  562. 


Walker  v.  Smith.     VIL  563. 

IN  this  case  the  judgment  did  not  contain  the  reasons  on  which  it 
was  founded;  and  the  statement  of  facts  agreed  upon  contains  era- 
sures which  the  counsel  for  the  app)ellee  stated  on  oath  were  made 
without  his  knowledge — the  case  was  therefore  remanded. 


Hipkins  v.  Salkeld.     VII.  565. 

If  the  petitioD  charges  that  there  is  an  error  in  a  release,  being  a  reference  to  a  mort* 
gtige  by  a  wrong  date — it  must  be  read,  if  prored,  and  the  party  left  to  eatabliBh  the 
mistake  by  legal  evidence. 

APPEAL  from  the  court  of  the  first  district. 

Martin,  J.,  delivered  the  opinion  of  the  court.  • 

The  petition  charges  that  the  defendant,  as  agent  of  the  plaintiff, 
received  a  sum  of  money  frotn  a  commercial  house,  the  plaintiff's 
debtors,  and  released  a  mortgage  which  the  latter  had  given  therefor 
— that,  in  the  release,  the  mortgage  was  erroneously  referred  to,  as 
bearing  date  of  June  2d,  1811,  while,  in' fact,  its  date  is  of  May 
24th,  1810. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  the  plaintiff  offered  in  evidence  a  release  given  by  the 
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defendant,  which  referred  to  a  mortgage  bearing  date  of  June  9d, 
1811.  The  defendant  objected  to  its  being  read^^^on  the  groand, 
that  it  did  not  correspond  with  the  allegations  in  the  petition;"  which 
objection  was  sustained  by  the  court;  and  there  being  a  judgment  of 
nonsuit  the  plaintiff  appealed. 

It  appears  to  us,  that  the  district  court  erred;  that  the  release  cor- 
responded with  the  allegations  in  the  petition:  it  proved  rem  ipsatnj 
viz.  that  the  defendant  acknowledged  that  a  debt  due  to  the  plain- 
tiff was  paid,  and  released  the  mortgage,  by  which  it  was  secured. 
After  the  reading  of  this  release,  the  defendant  might  contend  (with 
what  success,  we  do  not  undertake  to  say)  that  the  debt  released  and 
that  claimed  are  not  the  same — ^that  the  alleged  error  ought  to  be 
proved,  and  could  not  be  so  by  testimonial  proof.  We  are  not 
enabled  to  say,  that  written  proof  was  impossible  to  be  produced. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
cause  be  remanded,  with  directions  to  the  district  judge  to  admit  the 
release  in  evidence,  if  duly  proved;  and  it  is  ordered  that  the  costs 
in  this  court  be  paid  by  the  defendant  and  appellee. 

Livermorey  for  the  plaintiff. 

Livingston,  for  the  defendant 


Abat  V.  Rion.     VII.  567. 


The  court  may,  in  its  discretion,  when  the  plaintiflTs  claim  is  not  established,  give  judg- 
ment as  in  case  of  a  nonsuit 


MATHEWS,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  a  rehearing  has  been  granted,  at  the  request  of  the 
(defendant  and  appellant,  the  court  having  doubted  the  correctness  of 
their  decision,  by  which  the  plaintiff  was  nonsuited. 

The  action  is  brought  on  a  promiasory  note,  and  brought  against 
an  indorser;  the  defendant  in  his  answer,  prayed  to  have  a  jury,  to 
whom  facts  were  submitted,  in  pursuance  of  the  act  of  the  legislature, 
in  such  cases  made  and  provided.  After  a  verdict,  which  is  aflSirma- 
tive  of  the  facts  submitted,  the  parish  court  gave  a  judgment  for  the 
plaintiff,  which  was  reversed  by  this  court,  and  judgment  rendered 
as  in  case  of  a  nonsuit. 
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It  is  now  contended,  on  the  part  of  the  defendant,  that  the  latter 
judgment  cannot  be  supported,  on  principles  derived  from  either  the 
Spanish  or  English  law. 

It  is  said,  in  some  of  the  treatises  on  the  former  of  these  laws,  that, 
after  the  contestatio  iifiSy  the  plaintiff  cannot  withdraw  his  action 
nor  change  it.  We  are  of  opinion  that  the  utmost  extent  to  which 
this  rule  is  to  be  carried,  will  only  deny  to  a  plaintiff  the  privilege  of 
discontinuing  his  suit,  as  a  matter  of  right,  without  the  interference 
of  the  court,  after  the  defendant  has  contested  his  claim.  But  it  is 
within  the  legal  discretion  of  tribunals  of  justice  to  allow  such  a  dis- 
continuance, after  judgment  or  verdict. 

Our  trial  by  jury  being  borrowed  from  the  common  law  of 
England,  to  it  we  must  resort  for  a  rule  to  govern  that  mode  of 
proceeding.  According  to  this  system  of  laws,  as  it  has  been  lately 
recognised,  in  the  case  of  Chedoteau^s  Heirs  v.  Dominguez,  a/i/e,  520, 
it  is  agreed  that,  after  a  general  verdict,a  judgment  of  nonsuit  cannot 
be  allowed  by  the  court,  the  verdict  being  for  the  plaintiff.  Passing 
in  silence  all  that  has  been  said  by  the  counsel  for  the  defendant,  in 
regard  to  the  technical  definition  of  a  nonsuit,  as  being  only  the 
recorded  default  of  the  plaintiff,  &c.,  it  only  remains  for  us  to  examine 
whether  after  a  special  verdict,  the  court  may  grant  to  a  plaintiff, 
the  benefit  of  a  nonsuit  or  discontinuance. 

Since  the  2  Hen.  4,  7,  which  in  relation  to  the  situation  of  this 
country  may  be  considered  as  forming  a  rule  for  trials  by  jury,  under 
the  common  law  terms,  •*  after  verdict  passed  against  the  plaintiff, 
he  shall  not  be  nonsuited.''  But  this  provision  of  the  statute,  it  is 
believed, has  been  confined  to  general  verdicts;  for  they  alone  can  be 
said  to  have  passed  against  the  plaintiff  or  defendant,  by  finding  both 
the  law  and  facts  of  the  case.  A  special  verdict  states  the  naked 
fawts,  as  the  jury  finds  them  to  be  proved,  and  concludes  conditionally, 
not  absolutely,  for  either  party.  3  Bl.  Com.  377.  The  finding  of 
the  jury,  on  facts  submitted  under  our  statute,  must  be  considered  as 
a  special  verdict. 

In  the  present  case  we  view  it  so,  and  think  that  after  the  answer 
of  the  jury,  the  parish  court  might  have  allowed  to  the  plaintiff  the 
benefit  of  a  nonsuit,  had  the  judge  been  of  opinion  that  the  allega- 
tions in  the  petition,  and  the  facts  found,  were  not  sufficient  to 
authorise  a  judgment  in  his  favor.  5  Mod.  208.  But  that  court 
gave  judgment  for  the  plaintiff,  which,  in  our  opinion,  was  erroneous, 
and  accordingly  we  reversed  it. 

The  case  was  then  placed  before  us  precisely  in  the  same  state  in 
which  it  was  before  judgment  in  the  parish  court,  to  be  adjudged 
according  to  law,  justice  and  equity,  which,  as  we  believe,  required 
of  us  such  a  decision  as  might  put  the  plaintiff  out  of  court,  with 
liberty  to  recommence.  Such  has  been  given,  and  we  see  no  reason 
to  alter  it.  The  circumstance  of  this  judgment  of  nonsuit,  not  having 
been  asked  by  the  plaintiff,  is  no  substantial  objection  to  its  corrcct- 
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hess;  when  offered  by  the  court  and  accepted  by  the  party,  it  stood 
on  as  good  a  footing,  as  if  granted  on  his  motion. 

DeniSf  for  the  plaintiff. 

EUery^  for  the  defendant 


Orleans  Navigation  Company  v.  Schooner  Amelia. 

(See/wrf,  601.)     VII.  570. 


Young  V.  M'LaugliUn  d  al    VII.  .628. 

THIS  case  depends  on  a  question  of  facts. 
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Orleans  Navigation  Company  v.  Schooner  Amelia. 

VII.  632. 

A  veuel  of  the  United  Statei  cannot  be  seized  to  eompel  peymentof  toll. 

MARTIN,  J.y  delivered  the  opinion  of  the  cqurt. 

The  plaiDtiflOs  have  seized,  ana  pray  for  the  sale  of,  a  vessel  of  the 
United  States,  to  obtain  payment  of  300  and  odd  dollars,  which  they 
claim  for  toll,  which  accrued  on  her  passage  up  and  down  the  cansd 
Carondelet.  The  attorney  of  the  United  States  claims  a  restoration, 
of  her,  on  this,  among  other  grounds,  that  the  United  States  are  not 
suable  in  personam  nor  in  rem.  The  court  of  the  first  district  has 
given  judgment  for  the  plainti£&,  and  the  United  States  have  ap* 
pealed. 

•That  the  plaintiffs  have  a  right  to  a  compensation,  if  the  United 
States  have  made  use  of  a  canal  dug  and  kept  in  repair,  at  the  exclu- 
sive expense  of  the  former,  can,  perhaps,  no  more  be  doubted  than 
that  the  sailors  employed  in  the  vessel  are  entitled  to  a  compensation 
for  their  services.  If  she  was  the  property  of  any  other  person,  natu- 
ral or  politic,  but  the  sovereign,  the  Amelia  could  be  seized  and  sold, 
or  her  owner  sued,  for  the  payment  of  the  claims  of  her  sailors  or  those 
of  the  company  through  whose  canal  she  has  passed.  Yet  the  sailors 
of  a  vessel  of  the  United  States  cannot  obtain  their  wages  by  a  suit 
in  personam  or  in  rem,  in  the  ordinary  courts  of  justice.  The  rea- 
son is,  that  these  tribunals  are  established  to  coerce  private  persons, 
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whether  citizens  or  aliens,  but  not  to  decide  on  demands  against  the 
sovereign,  who  has  appointed  other  officers  to  adjust  and  discharge 
claims  against  him.  If,  therefore,  the  plaintiffs  have  any  demand 
against  the  United  States,  they  mistook  their  remedy. 

After  the  seizure,  the  officers  of  the  United  States  might  come  into 
court  to  demand  the  restoration  of  public  property  illegally  seized, 
without  thereby  giving  jurisdiction  of  the  claim  against  the  United 
Slates. 

This  view  of  the  subject  renders  an  examination  of  the  other  points 
useless. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
schooner  Amelia  be  restored  to  the  officers  of  the  United  States^  anil 
that  the  plaintiffs  pay  costs  in  both  courts. 

EUery^  for  the  plaintiffs. 

jRiplet/y  for  the  United  States. 


Viales  v.  Viales's  Syndics.     VII.  634. 

MARTIN,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  demands  the  restitution  of  a  dowry  of  twenty-three 
hundred  dollars,  which  she  alleges  fo  have  been  received  by  her 
husband.  The  defendants  deny  that  he  received  it.  She  produces 
her  marriage  contract,  in  which  her  mother  declares  that  the  property 
of  the  future  wife,  her  daughter,  consists  for  the  present  in  a  sum 
of  2300  dollars,  viz.  600  dollars  her  share  of  her  father's  estate,  1000 
dollars  in  cash,  600  dollars  in  a  slave,  and  100  dollars  in  furniture  and 
cattle.  The  future  husband  declares  he  has  no  properly.  The  future 
husband  and  wife  make  a  reciprocal  donation  of  the  usufruct  of  the 
property  of  the  one*  who  may  die  first  to  the  survivor,  and  for  the 
performance  of  the  contract,  bind  their  respective  estates  present  and 
to  come.  The  plaintiff  showed  that  the  slave  made  part  of  the  pro- 
perty surrendered  by  her  husband  to  his  creditors.  She  had  judg- 
ment in  the  parish  court  for  the  slave  and  costs,  and  appealed. 

Her  counsel  contends  that  the  payment  of  the  dowry  ought  to  be 
presumed,  from  the  circumstance  that  the  husband  had  no  estate  to 
support  the  family,  from  that  of  his  having  bound  his  property  present 
and  to  come,  and  from  a  part  of  the  dowry,  viz.  the  slave,  being 
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proved  to  have  b^en  received  by  bun,  since  he  is  part  of  the  property 
surrendered. 

We  cannot  say  that  the  parish  court  erred.  It  is  clear  that  no  part 
of  the  property  was  in  the  possession  of  the  insolvent,  at  the  execu- 
tion of  the  contract.  The  first  item  was  a  sum  due  the  wife;  the 
1000  dollars  are  stated  to  be  in  the  possession  of  the  wife,  as  well  as 
the  rest  of  the  property  enumerated.  It  is  true,  he  bound  his  property 
for  the  due  execution  of  the  contract;  so  did  the  wife,  yet  it  cannot 
be  pretended,  that  she  received  any  thing.  The  presumption  which 
rises  from  the  need  in  which  the  husband  appears  to  have  been  of 
receiving  his  wife's  dowry  for  the  support  of  the  family,  is  not  suffi- 
cient to  produce  the  conviction  of  his  having  been  successful  in  ob- 
taining it,  even  where  coupled  with  the  circumstance  of  his  having 
been  in  possession  of  considerable  property,  at  the  time  of  the  sur- 
render. Whatever  may  be  the  amount  of  the  property  so  ceded,  it 
is  not  pretended  to  be  more  than  that  of  his  debts,  and  he  owed  only 
what  he  had  received.  Where  there  is  an  acknowledgment  of  the 
lyisband  that  the  dowry  was  received,  proof  that  a  part  of  it  came  to 
his  hands,  may  raise  such  a  presumption  that  the  whole  did,  as  will 
repel  the  exception  non  numeraiae  pecuniae;  but  in  the  present  case, 
the  parish  court  acted  correctly  in  allowing  to  the  plaintiff  the  slave, 
as  the  only  part  of  the  property  of  the  wife  that  came  to  the  hands  of 
the  insolvent. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  affirmed,  at  the  costs  of  the  plaintiff  and  appellant. 

MoreaUy  for  the  pldintiff. 

Carletorij  for  the  defendants. 


Sides  V.  M'Cullougb-     VII.  654. 


IN  giving  judgment  the  court  said:  **  It  is  agreed,  that  on  sugges- 
tion of  fraud,  testimonial  proof  may  be  received  against  an  instru* 
ment:  but  this  can  only  be  regularly  done,  in  cases  in  which  one  of  the 
parties  to  a  suit  may  be  subject  to  injury,  by  such  fraud,  in  rights 
and  claims  which  existed  at  the  time  of  its  perpetration.  In  the  case 
now  under  consideration,  the  defendant  claims  no  right  derived  from 
the  person  who  was  intended  to  be  injured  by  the  alleged  fraud  and 
ialsehood,  in  the  deed  and  sale  from  Jackson  to  his  son.  As  to  him 
every  thing  is  fair,  in  his  second  purchase  from  the  grantor,  with 
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legal  notice;  the  first  act  of  sale  having  been  recorded  in  the  office  of 
the  parish  judge  nearly  two  years  previous  to  his  purchase:  and  he 
does  not  in  any  manner,  represent  the  person  against  whom  the 
alleged  fraud  is  supposed  to  have  been  intended. 


Nagel  V.  Mignot.     VII.  657. 

Gt«ettion  on  eridenoe  relative  to  a  note  alleged  to  be  lost;  and  whal  the  proof  of  loas 

required  by  law  ia? 

APPEAL  from  the  court  of  the  first  district 

MareaUy  for  the  plaintiff,  contended  that  it  suffices  to  prove  the 
fortuitous  event  by  which  the  loss  might  have  occurred^  but  not  the 
loss  itself.     Daxity,  Preuve  par  iemoiTiSy  423^424.  ^  ^ 

Livingston,  for  the  defendant,  maintained  that  the  proof  must  be 
rigorous  of  the  accident  or  force,  and  of  the  loss  having  occurred 
from  them. 

Derbignt,  J.,  delivered  the  opinion  of  the  court 
This  is  an  action  to  recover  the  amount  of  a  note  of  hand  said  to 
be  lost.  The  plaintiff  does  not  allege  that  this  loss  has  been  occa- 
sioned by  a  fortuitous  event,  unforeseen  accident  or  overpowering 
force,  the  only  cases  in  which  the  law  permits  the  introduction  of 
verbal  evidence  to  establish  the  former  existence  of  a  written  title, 
and  to  prove  its  contents.  But  he  says  that  the  provision  of  our 
Code,  which  excludes  oral  evidence  in  other  cases,  is  not  applicable 
to  commercial  matters,  of  which  kind  he  alleges  this  transaction  to 
be.  Supposing,  however,  such  exemption  to  obtain  in  favor  of  com- 
mercial dealings,  we  do  not  see  its  applicability  to  the  present  case. 
Negotiable  notes,  payable  to  order  or  to  bearer,  are  indeed  considered 
as  drawn  in  the  course  of  trade,  and  are  governed  by  the  same  rules 
as  bills  of  exchange.  But  what  stamps  upon  them  the  character  of 
a  mercantile  transaction,  is  their  negotiability  or  liability  to  be  bar- 
tered away  for  the  convenience  of  commerce.  Take  that  feature 
from  them,  and  they  become  simple  obligations  between  man  and 
man,  which,  so  far  from  bearing  any  resemblance  to  commercial 
transactions,  are  entirely  confined  at  home,  and  untransferable, 
except  under  conditions  adverse  to  the  nature  of  commercial  dealings. 
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The  note  in  this  case  not  being  negotiable,  we  consider  the  article 
of  our  Code,  which  is  relied  on  by  the  defendant  as  applicable  to 
this  claim,  and  we  think  that  the  plaintiff  cannot  recover  the  amount 
of  the  note,  merely  on  making  proof  of  its  former  existence,  without 
showing  that  its  loss  happened  through  one  of  the  causes  expressexl 
in  the  said  article;  unless  he  has,  by  some  admission,  relieved  the 
plaintiff  from  the  necessity  of  proving  that  fact. 

We  will  proceed  to  examine  first,  whether  the  plaintiff  has  shown 
sufficient  cause  to  entitle  him  to  establish  his  claim  by  oral  evidence? 
The  law  requires  proof  of  a  fortuitous  event,  from  which,  as  we 
conceive,  the  loss  of  the  title  may  be  fairly  enforced:  for  the  case  can 
hardly  be  supposed,  where  a  witness  could  swear  absolutely  to  the 
loss  of  the  title,  unless  he  had  lost  it  himself.  The  French  text 
speaks  of  the  accident  by  which  the  party  may  have  lost  his  title, 
par  lequel  il  auroit  pu  le  perdre.  Somewhat  differing  in  that  from 
the  English,  which  says:  "  the  event  by  which  he  has  !ost  if  "  If 
in  the  fire  and  pillage  of  my  house,''  says  Pothier,  in  his  treatise  on 
obligations,  no.  781,  ^^  I  have  lost  any  papers,  among  which  were  notes 
from  my  debtor,  to  whom  I  had  lent  money,  I  ought  to  be  admitted 
to  prove,  by  witnesses,  the  sum  which  I  had  lent,  &a  In  the  above 
case,  it  is  necessary  that  it  should  be  admitted,  or  that  I  should  prove 
that  ray  house  was  burnt  or  pillaged,  before  I  can  be  permitted  to 
introduce  testimonial  proof  of  the  loans  of  money,  of  which  I  pre- 
tend to  have  lost  the  written  evidence.''  It  is  enough,  then,  to  prove 
a  fortuitous  event,  by  which  it  may  be  fairly  presumed,  that  the  loss 
complained  of,  was  occasioned;  for  if  nothing  short  of  a  deposition, 
that  the  title  was  seen  .by  the  witness,  at  the  very  moment  of  its 
destruction,  was  deemed  sufficient,  it  would  hardly  ever  happen  that 
the  loss  of  a  title  could  be  supplied  by  oral  proof. 

But  the  fortuitous  event,  by  which  the  loss  is  presumed  to  have 
been  caused,  must  be  proved.  Was  any  such  thing  done  in  this 
case?  We  are  inclined  to  think  that  enough  has  been  shown  to  open 
the  door  to  testimonial  proof.  What  amounts  to  a  fortuitous  event, 
in  cases  of  this  nature,  must  greatly  depend  on  the  kind  of  title  which 
has  been  lost.  A  note  of  hand,  sent  out  for  collection,  is  exposed  to 
more  hazards  than  a  sealed  bond  or  a  bill  of  sale  in  a  desk.  If  when 
carried  about,  it  should  drop  from  the  pocket  of  the  carrier  and  dis- 
appear, would  not  this  be  a  fortuitous  event,  with  regard  to  the 
owner?  It  would  seem  just  to  consider  it  so.  In  the  present  case, 
a  note,  which  had  been  so  carried  about,  is  returned  to  the  owner  at 
a  moment  when  his  shop  is  full  of  people.  May  it  not  be  reason- 
ably inferred,  that  in  the  bustle  it  was  mislaid  and  lost?  And  will 
not  that  be  sufficient  to  %\wh  access  to  testimonal  proof?  We  think 
it  ought.  In  all  suits  of  this  kind,  much  is,  of  necessity,  left  to  the 
discretion  of  courts  of  justice.  The  accidental  occurrence  must  be 
weighed  by  them,  and  if  deemed  sufficient  to  create  a  strong  pre- 
sumption of  the  loss,  ought  to  open  the  door  to  oral  evidence;  for 
after  that  proof  is  permitted  to  be  introduced,  they  will,  in  all  cases 
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of  this  nature,  hear  it  with  great  diffidence,  and  finally  refuse  it 
belief  if  not  altogether  satisfactory. 

But  should  this  interpretation  still  leave  some  doubt  in  the  mind, 
as  to  the  sufficiency  of  the  evidence  produced  in  this  case,  to  create 
a  presumption  of  the  loss,  there  is  one  very  forcible  reason  why  the 
rigor  of  the  law,  relied  on  by  the  defendant,  should  bend  on  occa- 
sions like  this.  Wliether  nothing  short  of  some  very  serious  acci- 
dent will  suffice  to  authorise  the  introduction  of  oral  testimony  to 
prove  the  loss  of  a  written  act,  or  whether  occurrences  of  less  magni- 
tude will  be  deemed  sufficient,  in  case  of  the  loss  of  one  of  those 
papers  which  are  usually  carried  about,  one  thing  is  at  least  certain, 
which  is,  that  a  law,  intended  to  guard  against  the  abuses  of  verbal 
evidence,  can  be  invoked  only  by  those  who  deny  absolutely  the 
execution  of  the  written  act,  the  existence  of  which  is  offered  to  be 
proved  by  parol;  for  if  the  party  against  whom  the  loss  of  the  writ- 
ten title  is  alleged,  discloses,  in  any  manner,  that  he  is  not  ignorant 
of  its  former  existence,  and  does  not  plead  its  extinction  by  payment 
or  otherwise,  there  is  not  the  same  danger  in  admitting  parol  proof 
of  its  contents,  and  therefore,  no  reason  to  apply  with  rigor  to  his 
case,  the  law  aJbove  mentioned. 

Is  there  in  this  case  an  absolute  denial  that  the  note  sued  upon  did 
ever  exist?  We  think  not  There  are  to  be  sure,  in  the  answer, 
expressions  which  would  amount  to  that  if  they  stood  alone.  But 
the  defendant  pleads  especially,  in  a  manner  which  destroys  their 
force.  He  first  alleges  that,  at  the  time  when  the  obligation  is  said 
to  have  been  contracted,  he  was  under  age  and  unable  to  contract; 
and  further  that  the  obligation,  if  ever  contracted  (which  he  denies) 
was  without  any  legal  consideration.  Now,  although  independently 
of  the  general  issue,  a  defendant  may  set  up  other  means  of  defence, 
to  use  them  in  case  the  general  denial  fails  him,  such  special  pleas 
must  be  consistent  with  the  general  one,  not  contradictory  of  it.  In 
this  case,  the  defendant  begins  by  saying  that  he  did  not  execute  the 
obligation:  bnt  by  and  by,  he  says  that  the  obligation,  if  ever  con- 
tracted, was  without  any  legal  consideration.  How  can  lie  know 
whether  it  was  or  not, unless  he  knows  first  that  theobligation  did  exist? 
How  can  he  plead  want  of  legal  consideration,  without  admitting 
the  existence  of  the  note?  Bnt  he  first  denied  that  the  note  ever 
existed.  This  mode  of  pleading  double,  on  facia  unlhin  the  know* 
ledge  of  Ihe  party,  appears  irregular  and  illegal,  and  is  not  in  con- 
formity with  the  positive  provision  of  our  statute,  whidi  requires  the 
defendant  to  answer  without  evasion.  He  must  either  deny  or  admit 
such  facts.  He  cannot  say  at  once  that  he  did  not,  and  that  he  did 
execute  the  act  for  which  he  is  sued;  and  when  after  having  said  that 
he  did  not,  he  discloses  in  other  words  that  he  did,  his  denial  ought 
not  to  avail  him. 

We  therefore  think,  that  in  a  case  like  this,  where  there  is  an 
implicit  admission  of  the  existence  of  the  written  title,  on  the  part 
of  the  person  who  is  said  to  have  executed  it,  there  is  no  occasion 
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for  those  rigid  rules,  which  require  proof  of  the  loss  of  it  by  a  for- 
tuitous event. 

We  make  no  mention  of  the  bill  of  exceptions,  taken  by  the 
defendant  in  the  course  of  the  trial  below,  the  point  which  is  con- 
tested in  it  having  been  yielded  in  the  court  by  the  plaintiff. 

We  think  upon  the  whole,  that  the  judgment  of  the  district  court 
is  correct  J  but  the  judge  having  omitted  to  provide  for  the  security  of 
the  appellant,  in  case  the  note  should  again  appear,  we  are  obUged 
to  reverse  the  judgment  on  that  account. 

It  is  adjudged  and  decreed,  that  the  judgment  of  the  district  court 
be  reversed;  and  that  judgment  be  entered  for  the  appellee,  for  1489 
dollars,  he  the  appellee  giving  security  to  the  appellant,  in  the  like 
sum,  that  he  shall  return  him  his  note  of  that  amount,  if  he  should 
again  obtain  possession  of  it,  or  indemnify  him,  if  he  should  ever  be 
sued  upon  that  note;  it  is  further  ordered  that  the  appellee  pay  the 
costs  of  this  appeal. 


Price  V.  Morgan.     VII.  707. 

A  ship  Bold  in  Philadelphia,  while  she  is  in  the  port  of  New  Orleans,  may  he  attached  by 
a  citizen  of  Louisiana,  for  a  debt  of  the  vendor,  before  the  yendee  takes  possession. 

APPEAL  from  the  court  of  the  first  district 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  complained  of  the  illegal  seizure  of  his  ship,  the  Ten- 
nessee, by  the  defendant,  under  process  of  attachments,  issued  against 
the  property  of  the  plaintiff's  vendor,  in  two  suits.  There  was  judg- 
ment for  the  defendant,  and  the  plaintiff  appealed. 

The  statement  of  facts  shows  that  the  ship  arrived  in  the  port  of 
New  Orleans,  from  Philadelphia,  consigned  to  J.  K.  Week  of  the  for- 
mer port,  who  advertised  her  for  Philadelphia,  on  the  19lh  November 
1819.  On  the  eighteenth  of  December  she  was  purchased  in  that 
city,  by  the  plaintiff,  from  her  then  owner,  John  Meary.  On  the  23d 
she  was  attached^  at  the  suit  of  J,  K.  Week  against  the  vendor.  On 
the  18th  of  February,  1819,  J.  K.  Week  failed  and  called  a  meeting 
of  his  creditors,  and  obtained  a  respite.  On  the  8th  of  April,  the 
present  plaintiff  intervened  in  the  suit 

On  the  18th  of  February  the  Tennessee  was  also  attached  at  the 
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suit  of  W.  and  J.  Montgomeryy  against  the  present  plaintiff's  vendor, 
and  on  the  10th  March  he  had  judgment. 

On  the  13th  of  April  the  plaintiff  instituted  the  present  suit. 

It  is  agreed  that  the  common  law  of  Great  Britain  prevails  in  the 
state  of  Pennsylvania,  except  when  controlled  by  the  statutes  of  the 
state  or  the  United  States. 

The  institution  of  the  present  suit  and  the  intervention  of  the 
plaintiff  in  West's  case,  were  the  first  notice  of  the  plaintiff's  claim 
received  in  New  Orleans,  and  his  first  effort  to  obtain  possession  of 
the  ship,  which  remained  in  New  Orleans  till  sold  by  the  sheriff, 
under  a  consent  rule,  and  her  register  and  other  documents  remained 
in  J.  Meary's  name,  till  after  the  sale.  W.  and  J.  Montgomery  are 
citizens  of  Louisiana  residing  in  New  Orleans. 

The  plaintiff's  counsel  contends,  that  the  sale  transferred  the  pro- 
perty of  the  ship,  according  to  the  law  loci  contraciusj  without  any  ac- 
tual tradition:  that  of  the  deed  of  sale  being  there  a  sufficient  symbolical 
delivery.  That  the  case  is  to  be  distinguished  from  that  of  Norris  v. 
Mumford,  4  Martin  20,  in  this  particular,  that  the  thing  sold  was  a 
ship,  a  kind  of  chattel,  which  from  its  nature  is  often  abroad,  and 
sometimes  at  a  very  great  distance  from  the  place  of  sale:  that  for 
this  reason  an  actual  tradition  is  not  essentially  necessary  for  the 
transfer  of  the  property. 

The  defendant's  counsel  urges  that  the  ship,  having  l^een  seized  by 
a  citizen  of  this  state,  within  her  jurisdiction,  his  lien  cannot  be  affect- 
ed by  the  laws  of  another  state,  to  which  this  court  cannot  give  effect 
to  the  injury  of  our  own  people.  But,  that  even  under  the  laws  of 
Pennsylvania,  the  plaintiff  could  not  be  entitled  to  recover,  as  he  was 
guilty  of  very  great  laches  in  keeping  his  riglit  concealed  for  the 
space  of  about  four  months:  while,  if  ordinary  diligence  had  been 
used,  he  might  have  made  it  known  in  as  many  weeks. 

The  principles  laid  down  in  Norris  v.  Mumford,  and  Thuret  et  at. 
V.  Jenkins  e/.  a/.,  ante,  566,  bear  so  pointedly  on  this  case,  that  it  suf- 
fices to  refer  to  these  cases.  If  the  ship  had  been  sold  by  J.  Meary, 
within  this  state,  on  the  day  on  which  she  was  first  attached,  and  the 
vendee  had  taken  immediate  possession  of  her,  the  sale  made  in 
Philadelphia  to  the  present  plaintiff  would  not  have  affected  the 
second;  the  vendee  being  without  notice  of  the  first  If  the  ship 
was  sold  by  Meary,  according  to  our  law,  so  that  he  might  effectually 
transmit  her  to  a  vendee,  she  must  be  considered  as  liable  to  the 
seizure  of  his  creditors  here,  who  might  seize  all  he  could  sell. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Bllery,  for  the  plaintiff. 

Hennen^  for  the  defendant 
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Guillot  V.  Armitage.     VII.  710. 

IF  a  hired^horse  be  driven  farther  than  was  agreed  upon  and  in 
consequence  thereof  the  horse  die,  the  owner  may  recover  his  value, 
and  interest  may  be  allowed  on  the  score  of  damages  for  the  detention. 
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(CONTINUED.) 


Waters  v.  Backus.     VIII.  1. 

THE  petition  stated  that  the  plaintiff  purchased  from  the  executor 
of  Boisclair,  a  lot  of  ground  of  sixteen  feet  in  front,  with  a  depth  of 
forty-five,  having  a  right  of  passage  and  entry  of  four  feet  in  width, 
from  the  front  along  the  whole  depth  over  the  next  lot,  which  be- 
longS'to  the  defendant,  whose  house  covers  in  its  whole  depth  twenty- 
one  inches  of  the  passage  to  which  the  plaintiff  is  entitled.  Plaintiff 
demands  that  defendant  clear  the  passage. 

Heldy  that  when  the  meaning  of  the  words  of  an  act  presents  no 
ambiguity  there  is  no  room  for  interpretation,  on  the  allegation  of 
hardship.  In  this  case,  if  the  building  were  valuable,  the  court 
would  require  plaintiff  to  accept  a  pecuniary  retribution;  but  it  is  of 
small  value.  Moreover,  this  measure  of  relief  is  not  prayed  for  by 
defendant,  and  the  court  has  no  right  to  give  what  is  not  asked  by 
either  party. 
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Viens  ».  Brickie.     VIII.  11. 

IF  a  man  and  woman  contract  to  carry  on  business  together,  their 
subsequent  cohabitation  does  not  lessen  her  right.  The  continuity  of 
service  of  a  domestic  till  within  a  short  time  previous  to  the  suit 
repels  the  plea  of  presciription. 


Old  et  al  v.Yce.     VIII.  14. 

THE  assumption  of  the  debt  of  another  must  be  strictly  proved. 


Robinson  v.  Jones  et  ah     VIII.  15. 

THE  vendor  who  has  not  delivered  the  goods  cannot  maintain  an 
action  for  the  price. 


Vol.  I.— 52 
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Rioij  et  al.  v.  Seghers's  Syndics.     VIII.  1 7. 

HELDy  a  creditor  who  procures  a  writ  of  sequestration  which  is 
followed  by  the  failure  of  the  debtor  is  not  entitled  to  claim  the  costs 
out  of  the  mass,  when  the  measure  does  not  appear  to  have  benefitted 
the  creditors. 
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EASTERN  DISTRICT,  MAY  TERM,  1820. 


Lee  et  ah  v.  Bradlee.     VIII.  20. 

A  contract  of  pledge  is  a  contract  in  rem^  In  which  the  delivery  of  the  thing  is  not  a  con- 
sequence of  the  contract,  bat  is  of  the  very  essence  of  it. 

The  intervening  party  who  claims  the  property  seized  under  an  attachment  has  no  right 
to  take  advantage  of  any  irregularity  in  the  proceedings  between  the  plaintiff  and 
defendant;  he  is  only  permitted  to  show  that  the  property  attached  is  verily  his. 

APPEAL  from  the  court  of  the  first  district. 

DERBiomr,  J.y  delivered  the  opinion  of  the  court. 

The  ingenuity  of  counsel  has  raised  in  this  case  a  variety  of  ques- 
tions, from  which  it  has  assumed  more  importance  than  it  deserves. 
If  we  disembarrass  it  from  the  matters  which  do  not.  properly  belong 
to  it,  we  will  find  it  simple  and  of  easy  decision. 

The  plaintiffs,  citizens  of  Boston,  have  attached  property  here, 
which  they  say  belongs  to  the  defendant  their  debtor,  also  a  resident 
of  that  place;  the  defendant  pleaded  the  general  issue,  and  the  debt 
was  proved;  so  that  between  plaintiff  and  defendant  it  only  remained 
for  the  court  to  pronounce  judgment  accordingly.  But  a  third  per- 
son has  stepped  in,  averring  the  goods  attached  to  be  his  property, 
and  demanding  restoration  of  them.  The  claimant  has  not  only 
attempted  to  prove  the  property  to  be  his,  but  he  has  been  acting  the 
part  of  the  defendant,  by  undertaking  to  show  that  the  attachment 
ought  not  to  have  issued,  and  that,  after  it  had  issued,  it  was  imper- 
fectly executed.    The  only  thing  which  we  conceive  a  claimant  may 
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be  permitted  to  do,  is  to  show  that  the  property  attached  is  verily 
his.  As  soon  as  he  succeeds  ia  that,  his  part  is  at  an  end.  But  a 
claimant  has  surely  no  right,  to  show  any  irregularity  in  the  suit,  in 
which  he  intervenes  for  the  sole  purpose  of  rescuing  the  property. 
Whether  the  plaintiff,  the  court  and  the  sheriff,  have  been  acting 
legally  or  not,  is  none  of  his  business:  for  whether  the  proceedings 
are  regular  or  not,  the  property  must  be  shown  to  be  his,  before  it 
can  be  returned  to  him;  and  whether  they  are  regular,  or  not,  it 
shall  not  be  returned,  unless  he  proves  that  it  belongs  to  him. 

Is  th^  claimant  owner  of  the  goods  attached,  or  is  he  not?  Such 
is  the  only  qnestiou  between  the  attaching  creditor  and  the  claimant 
There  might  perhaps  be  cases,  in  the  nature  of  a  possessory  action, 
in  which  a  claimant  might  rescue  the  property  without  proving  it  to 
be  his  own:  and  this,  we  conceive,  would  take  place,  where  goods, 
in  the  actual  possession  of  a  person,  would  be  seized  in  an  illegal 
manner,  as  the  property  of  another.  The  person  thus  dispossessed, 
might  plead  his  possession,  and  perhaps  obtain  to  be  reinstated  in  it, 
without  alleging  property  in  himself.  But  whether  such  a  claim 
could  be  maintained,  is  not  here  in  question;  the*  present  claim  is 
one  of  the  petitory^ind:  the  claimant  alleges  his  ownership,  and  prays 
that  the  goods  may  be  restored  to  him  as  owner.  Is  he,  or  is  he  not, 
the  owner  of  them,  is  the  only  point  in  controversy.  That  the  goods 
in  dispute  were  once  the  property  of  the  defendant,  is  acknowledged; 
for  the  title  of  the  claimant  rests  upon  a  written  order  whereby  the 
defendant  directs  a  person  said  to  be  his  agent,  to  deliver  them  or 
their  proceeds,  to  the  claimant.  The  order  is  in  these  words:  "Bos- 
ton, Nov.  9,  1818,  Mr.  Charles  B.  Sweetser.  Sir,  please  deliver  Mr. 
Josiah  P.  Bradlee,  or  his  order,  all  goods  or  proceeds  of  goods,  that 
you  may  have  belonging  to  me. — Your  humble  servant,  signed 
Samuel  S.  Bradlee."  Across  that  order  is  written:  "  Boston, 9  Nov. 
1818,  accepted,  signed,  Charles  B.  Sweetser."  Is  this  a  transfer,  a 
pledge,  or  a  simple  mandate?  Nothing  on  the  face  of  the  order 
shows  what  the  contract  is.  But  that  which  is  wanting  shows  what 
it  is  not.  It  is  not  a  transfer,  for  there  is  no  consideration.  That  we 
suppose  to  be  the  law  at  Boston,  as  well  as  here.  It  must  be  either 
meant  for  a  pledge,  or  intended  to  take  the  property  from  the  hands 
of  one  agent,  and  place  it  into  those  of  another.  This  last  interpre- 
tation, of  course,  does  not  suit  the  claimant.  He  must,  therefore, 
be  reduced  to  call  this  a  contract  of  pledge,  and  to  this  consideration 
the  case  must  be  confined. 

A  contract  of  pledge,  in  all  countries  in  the  world,  is  a  contract  in 
rem,  where  the  delivery  of  the  thing  is  not  a  consequence  of  the 
contract,  but  is  of  the  very  essence  of  it.  Was  there  a  delivery  in 
this  case?  No  real  corporeal  delivery  could  be  made,  for  the  parties 
were  then  at  Boston,  and  the  goods  in  New  Orleans.  Has  a  con- 
structive delivery  taken  place?  This  is  the  gist  of  the  action.  The 
claimant  has  tortured  the  circumstances  of  this  case  to  extort  from 
them  the  conclusion  that  such  constructive  delivery  was  made.    This 
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is  the  manner  in  which  he  endeavors  to  establish  it:  Sweetser,  as 
agent  of  S.  S.  Bradlee  at  New  Orleans,  had  those  goods  in  his  pos- 
session; when  he  left  New  Orleans,  he  placed  them  in  the  care  of 
W.  M.  and  J.  W.  Hyde,  merchants  there,  who  possessed  them  as  his 
sub-agents.  He  came  to  Boston,  where  his  principal  ordered  him  to 
deliver  those  goods  to  Josiah  P.  Bradlee,  and  he  delivered  them,  by 
accepting  the  order.  If  asked  to  whom  the  delivery  was  made,  the 
answer  is  to  himself,  as  agent  for  the  creditor  as  well  as  for  the 
debtor. 

To  inquire  seriously  into  the  nature  of  such  pretended  delivery,  is 
really  more  than  we  are  willing  to  undertake.  The  position  pre- 
sents such  a  confusion  of  principles,  that  any  demonstration  oi  its 
fallacy,  would  be  more  troublesome  than  useful.  One  remark,  how- 
ever, may  be  proper,  and  that  is,  its  incorrectness  in  point  of  &ct.  It 
is  not  true  that  the  Hydes  received  the  goods  into  their  custody,  as 
Sweetser's  agents;  they  received  them  as  the  substituted  agents  of 
S.  S.  Bradlee,  in  conformity  to  his  written  instructions,  and  after  this 
delivery  to  the  substituted  agents,  at  the  desire  of  the  principal,  the 
possession  of  the  goods  was  as  much  out  of  the  hands  of  the  first 
agent,  as  if  he  had  returned  them  to  the  principal  himself.  The 
attempt  to  show  that'  Sweetser,  on  his  return  here,  took  possession 
of  the  goods  in  the  name  of  J.  P.  Bradlee,  previous  to  the  attachment 
levied  in  this  particular  case,  needs  hardly  be  adverted  to:  the  goods 
were  then  in  the  custody  of  the  law. 

We  will  forbear  making  any  remarks,  on  the  suspicious  circum- 
stances under  which  this  claim  is  brought  forward;  enough  being 
found  in  the  substantial  objections  to  which  it  is  Uable. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Hoffman  and  ElUryj  for  the  plaintifiEs. 

Fierce  and  H^wkinsy  for  the  claimant. 


Durnford  v.  Jackson  et  al.    YJIl*  59. 

HELD^&dX  the  vendee  of  real  property  which  is  liable  in  hia 
hands  to  an  action  of  mortgage,  is  personally  hable  on  his  promise 
to  nay  the  price. 

jHenneUj  iQr  the  plaintiffs. 

Livtrmorey  for  the  defendants. 

52* 
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A.  Cavelier  v.  Turnbull's  Heirs. 

Cavelier,  Jr.  v.  TurnbulFs  Heirs. 

Davenport  v.  TumbulFs  Heirs.     VIH.  61. 

If  a  afaeriff  levies  an  execation  on  the  property  of  a  third  person,  the  sale  maj  be  enjoined 
by  the  jadge  of  the  district  in  which  the  seizure  was  made,  although  the  ezecotioa 
issne  from  another  districL 

Though  plaintiffs  do  not  show  a  tide  derived  frou}  the  soveroign  of  the  country,  yet  pos- 
session under  written  deeds  will  enable  them  to  be  maintained  in  it,  when  the  defend- 
ants have  no  title. 

APPEAL  from  the  court  of  the  third  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

These  cases  having  been  consolidated  by  order  of  the  court  below, 
and  judgments  rendered  for  the  plaintiffs;  the  defendants,  who  were 
intervening  parties,  appealed. 

It  appears  by  the  record  that  an  execution,  which  issued  on  a 
judgment  obtained  in  the  district  court  of  the  first  judicial  district,  by 
the  appellants  against  the  heirs  of  one  Fletcher,  was  transmitted  to  a 
sheriff  of  the  third  district,  and  that,  under  color  of  authority  given  by 
said  execution,  he  seized  and  advertised  for  sale,  land,  which  is 
claimed  by  the  appellees,  as  belonging  to  them. 

They  instituted  suits  in  the  court  of  the  latter  district,  and  obtained 
injunctions  against  the  sheriff,  by  which  he  was  interdicted  from  pro- 
ceeding to  seU  the  property  thus  seized.  The  plaintiffs  in  execution 
intervened,  and  pleaded  the  general  issue  to  the  actions,  and  also 
demurred  to  the  evidence  adduced  by  the  plaintiffs  in  support  of  their 
declarations.  It  is  not  shown  that  any  plea  to  the  jurisdiction  of  the 
court  a  quo  was  made,  denying  its  authority  to  interfere  and  stay  the 
progress  of  an  execution,  which  had  issued  from  another  district; 
which,  in  pursuance  of  that  pleading  might  preclude  the  necessity  of 
inquiring  mto  that  subject;  but,  as  the  counsel  for  the  appellants  has 
here  insisted  on  the  want  of  such  jurisdiction,  as  error  apparent  on 
the  face  of  the  record  (although  not  regularly  assigned  in*writing,  in 
conformity  with  the  rule  in  such  cases  ordained)  and  as  there  is  a 
statement  of  facts  sufficient  to  sustain  the  jurisdiction  of  this  court,  it 
is  considered  proper  to  inquire  into  the  authority  and  jurisdiction  of 
the  inferior  court.    We  regret  that  no  explicit  mode  of  proceeding,  in 
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cases  like  the  present,  has  been  pointed  out  by  any  act  of  our  legis- 
lature.   The  diflference,  which  exists  in  the  organisation  and  powers 
of  our  courts  of  justice,  from  the  Spanish  tribunals,  and  the  alterations, 
which  have  been  introduced  in  the  manner  of  proceeding  in  suits,  fre- 
quently create  diflSculty,  in  applying  the  principles  of  the  ancient 
laws  of  the  country,  to  our  present  situation,  and  we  are  often  com- 
pelled, in  the  investigation  of  questions  of  law,  rather  to  reason  by 
analogy,  than  to  make  regular  inductions  from  clear  and  well  estab- 
lished premises.    According  to  the  regulations  of  the  Spanish  laws, 
on  the  subject  of  execution,  where  the  judgment  of  one  court  was  to 
be  executed  within  the  jurisdictional  limits  of  another,  the  execution 
proceeded  under  the  orders  and  directions  of  the  judge  of  the  latter 
place;  and  where  opposition  was  made  to  its  proceeding,  on  grounds 
wholly  incidental  to  the  original  cause,  the  claims  and  rights  of  the 
opposer  were  to  be  decided  upon  by  the  judge,  who  held  cognisance 
of  the  principal  suit,  in  the  first  instance;  but  if  the  claimant,  or  ter- 
cero  oposiioTy  claimed  the  property  taken  in  execution  as  his  own, 
his  rights  were  finally  decided  upon  by  the  judge  who  conducted  the 
execution  without  resorting  in  any  manner  to  him  who  judged  the 
original  case.     It  would  seem  from  this  mode  of  proceeding,  that 
claims  of  the  latter  description,  were  considered  so  far  original  suits, 
as  not  of  necessity  to  be  incidental  to,  and  solely  cognisable  by  the 
tribunal,  from  whence  the  execution  issued.    Viewing  the  cases  now 
under  consideration  as  original  actions,  and  the  defendants  being 
domiciliated  in  the  parish  in  which  they  were  conrnienced,  no  doubt 
can  exist  of  a  proper  exercise  of  jurisdiction,  by  the  district  court  of 
the  third  judicial  district.   But  it  is  said  that  to  allow  one  court  of  the 
state,  to  enjoin  the  process  of  another,  may  create  an  improper  conflict 
of  authority,  and  subject  a  ministerial  officer  to  the  absurd  situation 
of  owing  obedience  to  the  orders  of  two  distinct  powers  at  the  same 
time:  the  one  commanding  him  to  proceed,  and  the  other  prohibiting 
him  from  acting.    In  answer  to  this  objection  to  the  mode  of  pro- 
ceeding by  the  appellants  in  the  present  suits,  it  may  be  observed, 
that  the  writ  of  execution  (a  fieri  facias)  requires  the  sheriff  to  seize 
property  of  the  defendant,  and  if  he  seizes  that  of  another  person,  of 
which  the  latter  has  the  possession,  and  it  be  claimed,  on  affidavit  the 
officer  might  perhaps  raise  the  levy  and  proceed  against  other  pro- 
perty.   Should  he  proceed  to  sell  after  a  claim  supported  by  affidavit, 
great  injustice  might  be  done  to  the  claimant,  and  such  as  can  only 
be  remedied,  or  rather  prevented,  by  a  prompt  interference  of  some 
court  of  justice,  which  could  probably  be  most  speedily  obtained  in 
the  place  where  the  property  is  seized.    Legal  remedies  ought,  in 
all  cases,  to  be  adequate  to  relieve  from  the  injuries  which  they  are 
intended  to  redress.    This  maxim  might  not  prove  to  be  true  in  the 
effect,  if  a  just  claimant  in  Ouachita  were  obliged  to  resort  to  the 
judge  of  the  first  judicial  district,  to  prevent  himself  and  family  from 
being  turned  out  of  house  and  home,  by  an  improper  execution  of  a 
fieri  facias,  issuing  from  the  latter  place.    When  property  is  claimed 
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by  a  tercero  oposHor^  as  his  own,  which  has  been  seized  in  execution 
as  belonging  to  a  person,  against  whom  judgment  may  have  been 
obtained,  it  ought  not  to  be  sold  until  such  claim  be  decided  on,  and 
the  sooner  such  decision  can  be  obtained,  the  better  for  all  parties; 
which  would  probably  be  in  the  parish,  where  the  seizure  may  have 
been  made.  As  to  the  unpleasant  situation  in  which  it  is  supposed 
the  officer  might  be  placed,  in  consequence  of  being  required  to  pro- 
ceed by  one  judge,  and  restrained  by  another,  it  ought  not,  and  could 
not  take  place,  on  the  principle  that  petitions  for  injunctions,  in  cases 
like  these,  are  so  far  original  suits,  as  to  authorise  the  court  of  the 
district,  where  the  property  is  seized,  though  not  the  same  from 
which  the  execution  issued,  to  hold  cognisance  of  them. 

In  relation  to  the  demurrer  to  the  evidence,  offered  by  the  plain- 
tiffs in  support  of  the  petitions,  we  will  briefly  observe,  that  although 
they  have  not  shown  a  title,  derived  from  the  sovereign  of  the  coun- 
try, yet  having  proved  their  possession  of  the  property  in  dispute, 
under  such  deeds  as  are  exhibited  in  the  record,  they  oiight  to  be 
maintained  in  it,  as  the  plaintiffs  in  execution  have  shown  no  title  in 
Fletcher's  heirs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  and  that  the  appellants  pay  costs  in  both 
courtSL    Martin,  J.,  dissented. 

Duncan^  for  the  plaintiff. 

7\irner,  for  the  defendants. 


• 

Desbois  v.  Seghers's  Syndics.     VIIL  67. 

ffjELDythsX  a  creditor  opposing  the  homologation  of  the  proceed- 
ing^ in  insolvency ,  must  state  specially  the  grounds  of  his  opposition, 
and  is  not  permitted  to  allege  irregularity  generally. 
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Erwin  et  al.  v.  Torrey. 
Rogers  et  al.  v.  Torrey.     VIII.  90. 

If  cotton  be  sold,  payable  in  two  days,  and  the  vendee  instantly  procures  advances  thereon, 
delivering  it  to  the  lender  who  ships  it  in  his  own  name,  the  vendor  can  not  claim  it 
withont  refandinjT  the  sara  advanced  and  charges. 

Factors  have  a  lien  for  all  sums  advanced  by  them. 

APPEAL  from  the  court  of  the  first  district. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs,  Erwin,  M'Laughlin  &  Co.,  sold  to  the  defendant, 
ninety-one  bales  of  cotton  for  cash,  and  delivered  them  on  his  pro- 
mise to  pay  in  two  days.  Immediately  on  receipt  of  the  cotton,  Cliff, 
an  agent  of  the  house  of  H:  Dawson  and  Co.  of  Liverpool,  made  an 
advance  to  the  defendant,  of  seventeen  cents  per  pound.  Whereupon 
the  cotton  was  shipped  for  Liverpool,  for  the  account  and  risk  of 
the  defendant;  but  before  the  ship  sailed,  the  defendant  failed,  and  the 
plaintiffs  sequestered  the  cotton,  claiming  the  lien  on  it  as  vendors. 
Cliff  intervened  as  claimant,  obtained  a  delivery  of  the  cotton,  ou 
giving  bond  and  surety,  and  sent  it  to  Liverpool,  where  it  was  sold, 
and  the  net  proceeds  fell  considerably  short  from  the.  sum  advanced. 
The  plaintiff's  demand  for  the  price  of  the  cotton  was  admitted  to 
be,  having  been  reduced  by  partial  payments,  2805  dollars,  44  cents. 

The  plaintiffs,  Rogers  &  Cully,  had  sold  to  the  defendant  twenty- 
six  bales  of  cotton.  Their  situation  was  admitted  to.be  perfectly  the 
same,  except  as  to  the  quantum  of  their  demand,  as  that  of  Erwin, 
M'Laughlin  &  Co.;  the  balance  due  them  was  1546  dollars,  8  cents. 

The  district  court  was  of  opinion,  that  "  the  seller  has  a  right  to 
reclaim  the  property  sold,  so  long  as  it  remains  in  the  power  of  the 
buyer,  and  the  seller  has  not  been  paid.  At  the  time  of  the  seques- 
tration, the  condition  of  the  buyer's  title  had  not  been  changed.  The 
cotton  was  shipped  on  his  account.  The  advances  made  by  the 
claimant,  on  the  cotton,  did  not  alter  the  buyer's  title.  The  former 
ca'nnot  look  to  the  cotton  or  its  proceeds,  to  be  reimbursed.  He  must 
look  to  the  person  and  not  to  the  thing."  Accordingly,  judgment  was 
given  in  favor  of  the  plaintiffs  for  their  respective  balances,  and  the 
claimants  appealed. 

The  above  statement,  which  was  made  before  trial,  in  the  district 
court,  comes  up  with  the  record,  and  is  accompanied  by  the  bill  of 
lading,  and  account  of  sales.    The  bill  of  lading  (for  there  is  but  one 
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for  the  two  parcels  of  cotton)  shows  that  the  shipment  was  made  by, 
and  in  the  name  of,  Cliff,  the  agent  of  H.  D.  &  Co.,  to  his  principals, 
the  name  of  neither  of  the  plaintiffs  appearing  thereon. 

Although  the  cotton  is  stated  to  have  been  sold  for  cash,  yet  as  it 
is  also  stated  to  have  been  afterwards  delivered  on  a  promise  to  pay 
in  two  days,  the  sale  must  be  considered  as  on  a  credit  The  buyer 
then  well  might,  as  he  did  instantly  pledge  the  cotton,  for  an  advance 
made  thereon,  or  sell  it.  The  claimants  having  undertaken  to  be  the 
factors  of  the  defendants,  in  the  shipment  and  sale  of  the  cotton,  and 
having  made  advances  thereon,  and  acquired  a  lien  on  it  for  such 
advances,  and  consequent  disbursements  on  the  cotton,  which  is  in 
their  possession,  are  accountable  only  for  the  balance  that  may  appear 
due  to  the  defendant.  And  it  is  admitted  that  the  net  proceeds,  does 
not  cover  the  claimant's  advances. 

The  claimants  havnig,  as  factors,  a  lien  .on  the  cotton  for  their  ad- 
vances, it  cannot  be  considered  in  the  power  and  the  possession  of  the 
defendant,  who  could  not  have  demanded  a  surrender  of  it,  without 
reimbursing  the  sum  received,  and  incidental  charges.  And  although 
it  was  at  his  risk,  and  he  was  entitled  to  the  profits,  if  any  there  had 
been;  yet  the  receipt  of  the  advances  created  a  lien  which  affect- 
ed his  right.  The  district,  therefore,  erred  in  considering  the  situation 
of  the  defendant  as  unchanged.  4 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed,  and  that  there  be  judgment  for 
the  claimants,  with  costs  in  both  courts. 

GrymeSj  for  the  plaintiff. 

Livermore,  for  the  claimant. 


Fox  V.  Dawson's  Curator.     VIII.  94. 

DECIDED^  that  where  defendant's  intestate  married  the  plain- 
tiff, although  the  former  had  a  wife  then  living,  she  was  not  to  be 
regarded  in  the  light  of  a  partner  and  entitled  to  nothing  because 
there  was  no  profit;  but  her  marriage  contract  being  illegal  and  void, 
she  has  a  right  to  be  indemnified  against  the  consequences  of  his 
deceit,  and  will  be  allowed  for  her  services  in  his  house,  the  use  of 
ber  furniture,  hire  of  her  negroes,  moneys  of  hers  received  by  him, 
and  debts  of  his  paid  by  her  since  his  death. 
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Whiston  et  ah  v.  Stodder  et  ah^  Syndics.     VIII,  95. 

In  a  conflict  offorcig'n  kws  with  our  own,  the  vendor's  privilege  is  to  be  distingQished 
as  belonging  to  the  contract  itself,  and  not  to  the  remedy  for  'enforcing  its  execution: 
and  if  a  sale  be  made  in  England,  and  the  goods  be  brought  into  Louisiana,  no  Ten- 
dor's  privilege  will  spring  up  in  Louisiana  to  the  English  vendor,  tliere  being  no  privi- 
lege by  the  laws  of  England. 

In  cases  of  contracts  made  between  persona  who  are  absent  from  each  other,  by  means 
of  letters  or  authorised  agents,  the  contracts  are  considered  made  in  thai  country  and 
subject  to  its  laws,  where  the  final  assent  may  have  been  given,  which  is  that  of  a  mer- 
chant who  receives  and  eiecutes  the  order  of  his  correspondent. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  case  in  which  the  appellees,  who  were  plaintifl^  in  the 
court  below,  claim  a  privilege  as  vendors  on  certain  goods  described 
in  their  petition. 

It  appears  by  the  evidence  contained  in  the  record,  that  the  insol- 
vents were  in  the  habit  of  ordering  goods  and  merchandise  to  be 
sent  to  them  in  New  Orleans,  by  their  correspondents,  the  appellees, 
merchants  of  the  city  of  London,  in  the  kingdom  of  Great  Britain, 
who  executed  such  orders  and  received  payment  by  remittances  in 
the  usual  course  of  trade  between  said  places;  and  that,  at  the  time 
of  the  failure  of  the  appellees,  certain  parcels  of  the  goods  trans- 
mitted to  them  as  above  stated,  were  found  unaltered  in  their  posses- 
sion, and  passed  into  the  hands  of  the  syndics,  on  which  the  plaintiff 
claim  a  privilege. 

On  this  statement  of  the  case,  two  questions  may  be  made.  1st. 
Under  the  laws  of  which  country  was  the  contract  made?  2d.  Is 
the  privilege  of  vendors  of  the  nature  of  the  contract  of  sale,  or  does 
it  belong  to  the  remedy  for  enforcing  such  contracts? 

In  cases  of  contracts  made  between  persons  who  are  absent  from 
each  other,  by  means  of  letters  or  authorised  agents,  we  are  of  opin- 
ion, that  the  doctrine,  as  established  by  Cassaregis,  in  his  179th  dis- 
course on  commerce,  is  correct,  viz.  that  they  are  made  in  the 
country  and  subjected  to  its  laws,  where  tiie  final  assent  may  have 
been  given,  which  is  that  of  a  merchant  who  receives  and  executes 
the  order  of  his  correspondent  In  this  view  of  the  subject,  the 
present  sale  must  be  considered  as  one  made  in  England,  and  to  be 
governed  by  the  laws  of  that  country,  so  far  as  relates  to  its  effects; 
and  it  is  agreed  that  those  laws  provide  no  privilege  for  vendors  in 
cases  like  the  present. 


622  SUPREME  COURT. 

[Whislon  etoLv.  Slodder  <tf  ml.  Syndics.] 

Our  laws  do  grant  the  privilege  contended  for  by  the  plaintifl^;  and 
if  it  be  one  appertaining  rather  to  the  remedy  than  the  contract  itself, 
they  ought  to  be  maintained  in  their  claiuL  We  have  not  been  able 
to  find  a  decision  directly  in  point,  made  by  any  other  tribunal  of 
justice;  and  the  question  is  new  to  our  own  courts. 

In  the  case  cited  in  favor  of  the  appellants,  fi'om  the  author  above 
mentioned,  same  discourse,  n.  53,  55,  it  was  determined  that  a  privi- 
lege secured  to  sellers,  by  the  laws  of  a  country  where  the  contract 
was  made,  followed  the  property  into  one,  where  by  law  no  such 
privilege  existed.  This  decision  goes  far  to  show  that  the  privilege 
was  considered  as  belonging  to  the  contract  itself,  and  not  to  the 
remedy  for  enforcing  its  execution.  When  men  enter  into  agree- 
ments, they  generally  do  so  with  reference  to  the  laws  of  the  place 
where  they  contract,  and  ought  not  to  calculate  on  having  their 
rights  and  claims  enlarged  or  diminished  by  the  laws  of  any  other. 

We  are  of  opinion  that  the  judgment  of  the  court  below  is  erro- 
neous. It  is  therefore  ordered,  that  the  property  claimed  and  seques- 
tered by  the  appellees,  be  restored  to  the  syndics  of  the  insolvents, 
as  belonging  to  their  estate,  and  that  the  appellees  pay  costs  in  both 
courts. 

Workman,  for  the  plaintiffs. 

Livermorey  for  the  defendants. 


Seghers  v.  His  Creditors-     VIII.  136. 

SE6HERS,  insolvent,  prayed  the  district  judge  for  leave  to  appeal 
in  his  own  behalf  from  the  decision  approving  the  appointment  of 
syndics;  his  application  was  rejected,  whereupon  he  moved  for  a  writ 
of  mandamus.  But  he  took  nothing  by  his  motion:  an  insolvent 
cannot  contest  the  legality  of  the  choice  which  his  creditors  make  of 
syndics. 
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United  States  Bank  v.  Fleckner.    VIII.  141. 

r 

I 

DEC  IDE  Dy  that  the  act  of  March  1818,  which  provided  that 
<^  when  banks  shall  lend  money  on  a  note,  or  on  a  special  mortgage, 
they  may  obtain,  to  wit,  with  regard  to  a  note,  on  motion  being 
made  before  any  court  of  competent  jurisdiction^  a  judgment  and  an 
order  of  seizure  and  sequestration,"  &c.,  &c.,.doe8  not  extend  this 
summary  remedy  against  the  maker  and  prior  endorser,  in  the  case 
where  he  who  asks  money  from  a  bank  presents  the  note  of  another 
person  to  be  discounted,  which  note  was  intended  for  no  such  use,  in 
its  ^iception.*^' 


Camfrancq  v.  Dufour's  Heirs  et  ah     VIII,  1 44. 

la  an  action  on  a  lost  note,  the  plaintiff  is  held  to  very  strict  proof. 

!  .,,■".  ...... 

APPEAL  from  the  court  of  the  first  district. . 

'  '   ■ 

Derbigny,  J,,  deUyeried  the  opinion  of.  the  court*  : 

The  plainUff  i^  the  representative  of  the  commercial  house  of  Cam- 
francq,  Thezan  &  Co.,  formerly  residing  at  Port  au  Prince,^  in  the 
island  of  Hispaniola,  and  is.  entrusted  with  the  settlement  of  its 
concerns.  In  that  capacity  he. h^  brought  this  suit  on. a  promissory 
note,  subscribed  in  tne  year  1 77 1,  by  one  JLangouran  to  John  & 
Francis  Depas,  brothers,  in  part  payment  of  a.  plantation  bought  by 
the  maker  from  the  payees;  which  note,  it  is  said,  was  transferred  by 
the  Depas,  to  one  Lockwood,  and  by  Lockwood  to  the  plaintiff's 
said  commercial  house.  To  recover  the  amount  of  that  promissory 
note,  he  has  called  upon  the  present  defendants,  as  heirs  of  Louis  V. 
Dufour  and  John  Laroque  Turgeau,  who,  he  alleges,  assumed  the 
payment  of  that  debt 

The  plaintiff  does  not  produce  the  note.    He  has  endeavored  to 

*  Martu,  J.,  did  not  join  in  this  opinion,  hanng  some  interest  in  the  question. 

Vol.  I.— 53 
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show  that  it  was  lost  amidst  the  troubles  of  the  revolution  of  His- 
paniola.  In  that,  however,  he  has  not  succeeded;  for  the  note  is 
traced  up  for  the  last  time,  into  the  hands  of  one  Hugon,  the  plain- 
tiff's agent,  who,  it  appears,  came  away  from  Hispaniola  with  all 
his  papers.  The  objection,  therefore^  to  the  claim,  as  founded  on  a 
title  which  is  not  produced,  would  probably,  on  examination,  be 
deemed  fatal  to  the  plaintiff.  But  laying  aside  the  consideration  of 
it,  we  find  this  action  unsupported  by  any  proof  that  the  note,  on 
which  it  is  brought,  ever  became  the  property  of  the  plaintiff's  com 
mercial  house. 

It  is  indeed  shown  that  Dufour  and  Laroque  Tur^eau  bought  from 
Langouran  the  same  plantation,  for  part  of  the  price  of  which  Lan- 
gouran  had  formerly  subscribed  the  note  in  question,  and  that  they 
assumed  the  payment  of  that  note,  which  it  appears,  was  then  the 
property  of  Lockwood.  But  there  is  no  positive  evidence  that  the 
note  was  ever  transferred  to  the  plaintiff's  firm.  There  are  pre- 
sumptions, to  be  sure,  that  it  was  once  in  their  hands.  Laroque 
Turgeau  once  wrote  to  the  plaintiff,  that  he  and  Dufour  were  dis- 
posed to  make  some  arrangements  to  pay  him  an  old  claim  against 
Langouran,  of  which  he  (the  plaintiflf)  was  the  bearer.  Edward 
Cauchois,  one  of  the  witnesses,  <^  had  once  in  his  hands,  for  collec- 
tion, several  claims  due  to  the  plaintiff's  firm,  and  among  the  papers 
belonging  to  that  firm,  there  were  some  titles,  such  as  judgments  and 
others,  from  which  it  appeared  that  Depas,  debtor  of  one  Lockwood 
of  a  sum  of  14,000  livres,  had  sold  his  estate  to  Langouran,  and  this 
last  to  Dufour  and  Laroque  Turgeau,  with  delegation  of  that  sum." 
Now,  such  information  would  do  very  well  to  help  in  the  research  of 
a  title,  but  it  surely  will  not  sufSce  to  prove  one.  After  having  given 
such  evidence  its  due  weight,  it  still  will  remain  a  matter  of  doubt, 
whether  the  note  sued  upon  was  the  identical  debt  mentioned  by 
Laroque  Turgeau,  whether  it  was  part  of  the  documents  mentioned 
by  Cauchois,  whether  that  note  was  actually  transferred  by  Lock- 
wood  to  the  plaintiff's  firm;  or  whether  the  plaintiff  had  undertaken 
to  collect  it  for  Lockwood's  account:  for  the  note  being  due  years 
before  it  is  pretended  to  have  come  into  the  plaintiff's  hands,  the 
mere  holding  of  it  would  be  no  proof  of  transfer. 

Upon  the  whole,  we  are  satisfied  that  the  plaintiff  has  failed  to 
support  his  claim  by  sufficient  evidence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

SegherSy  for  the  plaintiff. 

Livingston,  for  the  defendants. 
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Hennen  v.  Desbois  et  aL     YIIL  147. 

HELD,  if  an  endorser  ignorant  that  no  demand  was  made  of  the 
maker  promises  to  pay,  he  will  be  relieved. 


Bazzi  V.  Rose  and  her  Child.     YIII.  149. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Decidedy  that  a  written  act  of  emancipation  done  in  Cuba,  did  not 
confer  freedom,  because  it  wanted  the  attestations  of  the  five  wit- 
nesses required  by  the  Partida  4,  22,  1,  although  the  donor  sent  the 
act  of  freedom  to  Louisiana  to  be  recorded  by  a  notary  public  to 
make  it  valid,  and,  by  his  long  silence,  and  treatment  of  the  slave  so 
begun  to  be  emancipated,  he  seemed  to  complete  and  confirm  the 
act  of  freedom.  The  admission  of  the  master  that  he  executed  the 
deed,  does  not  make  full  proof  against  him.  The  formality  of  five 
witnesses,  required  by  the  Spanish  law«  is  not  solely  intended  to 
guard  the  grantor  against  the  perjury  of  one  witness. 

The  presence  of  a  magistrate,  the  attendance  of  an  unusual  num- 
ber of  witnesses,  the  affixing  of  a'  seal  are  all  circumstances,  which, 
besides  securing  more  evidence,  are  attended  with  this  peculiar  advan- 
tage: they  make  a  strong  impression  on  the  mind  of  the  party,  excite 
reflection  in  him  upon  the  subject  he  is  engaged  in,  and  are  no  con- 
temptible guards  against  circumvention,  fraud  and  surprise.  1  Hay- 
.  wood  J  203.  In  this  case,  moreover,  the  grantor  agreed  at  a  future 
time  to  comply  with  the  formalities  required  by  law.  His  recording 
the  deed  did  not  give  it  any  additional  eflfect. 

Decided  also,  that  a  discharge  by  the  president  of  the  criminal 
court  of  one  held  as  a  slave,  upon  a  habeas  corpxiSj  does  not  form  res 
judicata  as  to  his  freedom. 
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Ulzere  et  ah  v.  Poeyfarre.     VIII.  155. 

HELD,  the  aD^traot  proposilion^  that  die  French  and  Spani^ 
governments  prohibited  the  reduction  of  the  Indians  to  slavery,  is  a 
question  of  law,  and  cannot  be  specially  submitted  to  a  jury.  A 
judgment  in  favor  of  an  Indian  woman  of  the  Natchez  tribe,  to  which 
done  of  the  present  parties  was  a  party,  not  admissible  in  evidence. 
The  decrees  of  the  governors  of  Louisiana,  and  ordinances  of  the 
Kings  of  France  are  not  susceptible  of  proof  by  witnesses,  until  the 
loss  or  destniction  of  the  originals,  and  absence  of  copies  be  estab- 
lished. 


Livaudais'  Heirs  v.  Fon  et  al.     VIII.  161. 

A  maiter  may  .sue  ibr  what  is  doe  to  his  fiUve. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

Thi^  is  a  suit  brought  by  the  appellees  (plaintiffs  in  the  court 
below)  to  recover  the  amount  of  a  note,  given  by  the  defendants  to 
Frosina,  a  slave  of  the  plaintiffs,  by  which  they  promised  to  pay  to 
her  four  hundred  dollars. 

Payment  is  resisted  on  the  ground  of  the  promise  having  been 
made  in  error,  and  consequently  having  created  no  obUgation^  it 
being  a  contract  without  cause  or  consideration.  The  execution  of 
the  note  raises  a  presumption  of  a  just  consideration,  which  must  be 
defeated  by  proof  to  the  contrary,  on  the  part  of  the  defendants. 
This  they  have  attempted  by  the  production  of  a  testament  made  by 
one  Durand,  in  which  he  instituted  Pedro,  his  bastard  child  by  Fro- 
sina, the  slave  above  mentioned,  his  heir,  and  appoitited  Fon,  one  of 
the  appellants,  his  testamentary  executor;  and  by  the  introduction 
of  testfmonial  proof,  showing  that  the  child  died  in  1812,  &c. 

Admitting  that  all  this  evidence  was  properly  received,  in  the , 
present  suit  against  Fon  and  another  person,  on  their  joint  note, 
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which  is  by  no  means  clear;  we  are  of  opinion  that  it  is  not  sufficient 
to  support  the  defendants'  objections  to  payment  For  any  thing, 
which  appears  to  the  contrary,  the  boy  Pedro,  the  instituted  heir  of 
Durand,  was  the  slave  of  the  plaintiffs  or  their  ancestor,  and  took  the 
instrument  under  the  will  for  their  benefit,  in  conformity  with  the 
laws  then  in  force.  The  right  to  the  succession  being  thus  vested  in 
them,  they  might  have  instituted  an  action  for  its  recovery  against 
the  executor.  This  they  have  not  done,  but  now  sue  upon  a  note 
given  by  him  and  another  to  their  slave  Frosina;  being  as  the  appel- 
lants insist,  a  liquidation  of  Pedro's  succession,  to  his  mother,  which 
she  could  not  take  in  consequence  of  her  state  of  slavery. 

The  former  having  died  since  the  promulgation  of  the  Civil  Code, 
that  statute,  40,  art.  17,  and  158,  art.  64,  is  relied  on  to  establish  the 
error,  and  consequent  nullity  of  the  defendants'  promise  to  pay  the 
sum  to  Frosina,  as  stipulated  in  their  note.  According  to  the  first  of 
those  provisions,  being  a  slave,  she  was  incapable  to  contract  any 
kind  of  engagement  It  is  true,  that  she  could  not  bind  herself  in 
any  respect,  because  she  was  without  will;  nor  could  she  have 
entered  into  any  contract,  which  would  be  binding  on  her  owner, 
unless  under  special  authorisation  by  him.  But  it  does  not  appear 
to  us,  to  follow,  as  a  necessary  consequence,  that  the  master  cannot 
claim  the  benefit  of  a  lawful  and  voluntary  engagement  made  in 
favor  of  his  slave,  on  an  equitable  consideration,  by  a  person  capable 
of  contracting. 

By  the  last  article  cited,  slaves  are  declared  to  be  incapable  of 
transmitting  their  estates,  as  intestate,  or  of  inheriting  from  others. 
They  certainly  can  transmit  nothing,  for  they  do  not  possess  any 
thing  in  their  own  right;  neither  can  they  inherit,  clearly  not  for 
themselves;  and  perhaps  not  for  the  benefit  of  their  masters.  The 
same  incapacity  is  attached  to  them,  of  giving  and  receiving  by 
donation  inter  vivos  or  causa  mortiSy  they  therefore  cannot  take  by 
will  for  themselves. 

In  pursuance  of  these  rules,  Frosina  could  not  succeed  to  the  estate 
of  her  son;  but  the  owners  had  a  right  to  claim  it  from  the  testa- 
mentary executor  of  Durand;  and  having  this  right,  it  cannot  pro- 
perly be  said  that  no  cause  or  consideration  exists  for  the  note  by 
which  he  promised  to  pay  that  amount,  whep  it  is  seen  that  such 
promise  inures  to  the  benefit  of  those  who  have  a  just  and  legal 
claim  to  the  succession  of  Pedro.  Considering  the  note,  as  a  liqui- 
dation of  this  succession,  there  is  sufficient  cause  for  the  contract  thus 
made  by  the  executor,  and  he  has  been  rightfully  condemned  to  pay 
the  sum  therein  stipulated;  but  ought  to  be  exonerated  from  any 
other  or  farther  claim  against  him,  on  account  of  the  estate,  willed 
by  Durand,  to  his  bastard  child. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  below  be  affirmed  with  costs. 

HoreaVy  for  the  plaintiffs. 

Workman,  for  the  defendants. 
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Ladies  e?  HI  «.  Winter.    VIII.  170. 


ONE  fact  of  great  importance  (to  «wit,  that  plaintiffs  are  heirs  lof-. 
the  man  wha  guaranteed  the  title  of  i the  property  m  dispute  'to  the^ 
defendants,)  .being.leA  presumptive  only  i»  thereoMrd,  the  case' waS'' 
remanded  to  the  court  below  to  have  that  fact  ascertained.  .    .  -      -^  i 
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Astor  o.  Winter.    VIII.  171. 

Whether  or  noi  Ibroed  heirs  absent  from  the  state  are  seised  of  an  iDheritance  in  such  a 
■■***«'^  as  to  snbjeet  it  to  be  attached  bj  their  creditors,  before  acceptance  ? 

If  the  petition  cooclndes  with  a  prajer  Ibr  the  attachment  of  a  specific  debt,  the  sheriff 
cannot  attach  any  thin^  eke. 

APPEAL  from  the  court  of  the  firsLdistrict 

Samuel  Winter,  a  native  of  New  York,  having  migrated  to  this 
state,  amassed  by  his  own  industry  a  considerable  fortune.  In  the 
year  1812  he  returned  to  the  state  of  New  York,  where  he  made  a 
will  according  to  thd  laws  of  that  state,  instUuling  as  his  exclusive 
heirs,  and  by  an  universal  title,  his  brothers  and  sisters.  His  father 
is  not  named  in  the  wilt:  his  mother,  Mary  Winter,  is  named  as  a 
legatee  by  a  particular  title,  and  she,  with  three  of  his  brothers,  are 
named  guardians  of  such  of  his  brothers  and  sisters  as  may  not  be  of 
age  at  his  death.  He  appointed  Thomas  L.  Harman,  Thomas  Cal- 
lender,  Nicholas  Girod  and  his  brothers  Elisha,  Gabriel  and  Joseph, 
his  executors  with  seisin  of  the  succession. 

Afterwards  he  returned  to  New  Orleans,  where,  in  October  181 3,  he 
died  without  lawful  issue  and  without  having  revoked  or  altered  his 
will. 

The  instituted  heirs  were,  both  before  and  since  his  death,  inhabi- 
tants of  New  York. 

His  father  and  mother  were  also,  then  and  before,  and  have  ever 
since  been,  inhabitants  of  New  York,  as  was  also  at  the  date  of  the 
will,  and  before  and  ever  since  the  plaintiff,  (John  Jacob  Astor,}  and 
where  also  the  debt  on  which  the  suit  is  brought  was  contracted. 

Tlie  petition  alleged  that  the  defendant  is  the  plaintiff's  debtor,  is 
father  and  forced  heir  of  Samuel  Winter,  the  testator,  that  he  is  insol- 
vent and  refuses  to  accept  his  share  of  the  succession,  in  fraud  of  the 
plaintiff  and  his  other  creditors. 

The  petition  prayed  that  the  defendant  might  be  cited  to  show 
cause,  why  he  should  not  accept  the  succession  within  a  time  to  be 
limited  by  the  judge,  or,  that  the  defendant  might  be  authorised  to 
accept  in  his  stead:  the  citation  issued^  but  was  not  served  on  the 
defendant 

The  plaintiff  prayed  an  injunction,  injoining  the  executors  from 
paying  over  to  the  defendant,  the  said  third  part  of  the  inheritance. 
The  plaintiff  also  prayed  an  attachment  of  a  certain  debt  of  E.  Liv- 
ingston, to  the  defendant;  which  attachment  was  laid  on  the  said  fund 
in  the  bands  of  the  debtor,  and  further  was  laid  by  the  sheriff  on  the 
alleged  share  of  the  defendants  of  the  succession,  in  the  hands  of  the 
executors. 
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The  attorney,  appointed  by  the  court  forlhe' defendant  as  an  absen- 
tee, pleaded  1st.  specially  to  the  jurisdiction  of  the  court;  and  2dly,  to 
the  merits.  The  assignee  of  the  debt  attached  intervened,  pleading 
specially  assignment  and  possession  prior  to  the  attachment.  The 
instituted  heirs  also  intervened,  averring  the  leading  facts,  the  validity 
of  the  will  and  possession  under  it,  and  protesting  against  the  juris- 
diction of  the  court,  &c. 

The  district  court  dismissed  the  suit,  being  of  opinion  that  there 
was  not  any  property  of  the  defendant  attached,  so  as  to  give  it  juris- 
diction.    The  plaintiflF  appealed. 

Mathews,  J.,  deliyeried  the  opinion  of  the  court.* 

This  is  a  suit  of  attachment,  in  which  the  plaintiflf  claims  a  debt,' 
asset  forth' in  hiis  petition,  and  requires  that  the  defendant  should 
be  compelled  to  acce()t  an  inheritance,  descended  to  him  by  thej 
death  of  his  son  Samuel,  or  that  he,  the  creditor,  on  his  refusal, 
should  be  authorised  to  accept  it  in  his  name  and  steady  The  prayer 
for  an  attachment  is  confined  to  a  credit  of  the  defendant,  in  the 
hands  of  E.  Livingston. 

Th'6  object  of  the  action  is  to  obtain  the  benefit  secured  to  creditors, 
by  the  S3d  and  92d  articles  of  the  Code,  orithe  subject  of.  accepting 
or  renouncing  successions,  and  the  prayer  for  an  attachment  is  in- 
tended to  give  jurisdiction  to  the  court;  the  defendant  being  an 
inhabitant  of  another  state,  where  an  ordinary  process  of  ^^itation 
could  not  reach  him.  So  far  as  it  relates  to  the  credit,  attached  in 
the  hands  of  the  garnishee,  it  is  clear  that  before  service  of  the  attach- 
ment, the  defendant  had  legally  assigned  it  over  to  other  persons, 
and  it  was  not  then  liable  to  be  attached  as  his  property,  and  did  not 
afford  means  to  the  court  of  jurisdiction  in  the  cause. 

The  petition  states  the  testament  of  Samuel  Winter,  the  son  of  the 
defendant,  sets  forth  the  legal  claim  and  right  of  the  father  to  one 
third  of  the  succession  as  forced  heir;  although  the  whole  had  been 
willed  away  by  the  testator,  and  prays  that  his  executors,  should  be 
enjoined  from  disposing  of  the  estate,  as  directed  by  his  will.  In 
pursuance  of  this  prayer,  an  injunction  was  allowed  by  the  judge  of 
the  court  a  quo;  and  a  writ  of  attachment  having  issued  in  general 
terms  was  served  on  the  executors  and  all  the  property  of  the  defend- 
ant in  their  possession  was  attached. 

Admitting  that  the  court  had  no  jurisdiction  by  the  levy  of  the 
attachment  on  the  credit  in  the  hands  of  Livingston;  it  is  contended 
on  the  part  of  the  plaintiff  "  that  the  defendant  being  forced  heir  to 
his  son  is  seised  de  plein  droits  and  of  course  that  the  succession  is 
a  property  liable  to  attachment." 

The  provisions  of  the  Code,  which  authorise  the  creditors  of  an 
insolvent  debtor  to  accept  an  inheritance,  which  the  latter  may  have 
fraudulently  renounced  to  their  prejudice,  are  so  evidently  just  and 

*  Mabtin,  J.,  did  not  join  in  this  opinion,  having  heen  of  counsel  in  the  cause. 
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equitable,  that  the  court  perhaps,  in  its  anxiety  to  give  them  effect^ 
did  not  allow,  on  the  first  hearing  of  the  cause  sufficient  importance 
to  the  objection  of  the  defendant,  made  to  the  jurisdiction  of  the  court 
below;  on  the  ground  of  the  attachment  being  limited  to  a  specific 
credit,  which  had  ceased  to  exist  at  the  time  of  levying  it  Being  of 
opinion  that  the  district  court  was  correct,  in  considering  the  execu^ 
tion  of  the  writ  of  attachment,  beyond  the  prayer  of  the  plaintiff's 
petition,  as  irregular  and  void,  it  is  unnecessary  to  investigate  the 
question  whether  or  no,  forced  heirs  are  seised  of  an  inheritance  in 
such  a  manner,  as  to  subject  it  to  be  attached  by  their  creditors, 
before  acceptance.  We  would  only  remark  that  it  is  one  of  consi- 
derable difficulty  in  its  solution,  and  that  perhaps  some  further  legis- 
lative provisions  would  be  necessary  to  enable  our  courts  to  carry 
into  effect  the  articles  of  the  Code  above  cited,  in  cases  like  the 
present  where  ordinary  process  cannot  reach  the  heir. 

If  the  suit  is  not  sustained  by  the  proceedings  on  the  attachment, 
it  is  clear  that  no  legal  measures  have  been  taken  to  compel  the 
appearance  of  the  defendant.  The  answer  of  a  person  appointed 
by  the  court  does  not  ciure  the  defect  in  the  levy  of  the  attachment, 
which,  so  far  from  waiving,  he  pleads  in  opposition  to  the  jurisdiction 
assumed  in  the  cause.  The  eighth  article  of  the  Code  on  the  sub- 
ject of  curatorship  of  absent  persons  is  relied  on  by  the  appellant's 
counsel,  as  giving  authority  to  the  judge  of  the  district  court,  to 
appoint  a  defender  for  the  appellee,  and  that,  in  consequence  of  such 
appointment,  he  .was  brought  legally  before  the  court  to  have  his 
rights  decided  on. 

We  believe  that  this  rule  is  not  applicable  to  cases  like  the  present, 
which  is  a  suit  instituted  directly  against  the  absent  person,  not  one 
pending  before  the  court,  in  which  his  rights  and  claims  may  be 
involved. 

This  view  of  the  case  precludes  the  necessity  of  inquiring  into  any 
of  the  other  matters  offered  for  consideration. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  a  quo  be  affirmed  with  costs, 

Livingston  J  for  the  plaintiff. 

Smi(A,  for  the  defendant. 
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Center  v.  Torrey.     VIII-  206. 

PAROL  evidence  offered  against  the  contents  of  a  bill  of  lading, 
rejected. 

A  different  contract  ought  to  be  pleaded  specially,  and  under  the 
general  issue,  cannot  be  shown  in  avoidance  of  the  contract  sued  on. 


Center  v.  Stockton.     VIII.  208. 

m 

DECIDED^  that  when  under  the  10th  section  of  the  act  of  1S17, 

f)roviding  the  manner  of  procuring  a  special  verdict  on  the  facts  set 
brth  in  the  petition  and  answer,  questions  involving  law  and  fact 
are  presented  to  the  jury,  so  much  of  the  statement  made  by  the  par- 
ties and  of  the  verdict  found  upon  it,  as  relate  to  law  is  void.  But 
the  remainder  of  the  verdict  must  be  viewed  as  if  it  had  never  been 
mixed  with  any  heterogeneous  matter.  Also^  that  a  notary  public,  not 
being  a  judicisd  officer,  is  not  to  be  presumed  to  possess  authority,- by 
the  laws  of  New  York,  to  administer  an  oath. 


Harrison  v.  Laverty.     VIII.  213. 


THIS  case  turned  on  a  matter  of  face 
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Catin  V.  D'Orgenoy's  Heirs.     VIIL  218. 

HELD^XhsX  a.  femalef  slave  whose  deed  of  emancipation  ran  thus: 
"I  emancipate  and  liberate  from  all  subjection,  captivity  and  servi- 
tude the  said  negro,  Catin,  my  slave,  with  the  qualification  and  con- 
dition that  she  shall  hold  and  enjoy  freedom  immediately  after  my 
death,"  is  a  statu  liber  during  the  grantor's  lifetime,  and  children 
born  from  her,  while  in  such  state,  are  not  entitled  to  freedom. 


T   .       I'-J       .,     .. 


Durnford  v.  Degniys  et  al,  Syndics.     VIIL  220. 

A  bid  at  b,  sh^rif^s  B{i,Ie  qniist  be.  followed  hy  » tender  of  the  inpn^y;,Q|jti}erwifc  ittmay  be 
disre^rarded.  Landed  property  spld  at  sheriff's  sale  dpea  not  paw. by  ^e  rcturi^  there 
must  be  a  conveyance.,  .    . 


•  n 


APPEAL  from  the  court  of  the  first  district 

• 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  obtained  an  order  of  seizure  and  sale  of  a  tract  of 
land  surrendered  by  the  insolvent.  J.  Tricou  and  Bouligny  became 
the  last  bidders  and  purchasers  of  it.  The  land  being  claimed  by  a 
third  person,  and  the  insolvent's  title  appearing  doubtful,  they  refused 
payment  of  their  bid,  and  the  plaintiff  obtained  an  alias  order  of 
sale  or  ven.  exp,  on  which  the  sheriff  returned,  that  the  bidders 
having  paid  the  price  at  which  the  land  had  been  struck  to  them,  he 
had  suspended  the  sale  till  the  further  order  of  the  court 

The  bidders  then  obtained  a  rule,  against  the  plaintiff,  to  show 
cause  why  the  alias  order  of  sale  or  ven,  exp,  should  not  be  set 
aside,  and  on  argument  the  rule  -iirHB  discharged.  The  plaintiff  then 
obtained  a  rule  on  the  sheriff,  to  show  cause  why  he  did  not  proceed 
to  sell;  which  on  argument  w^  made  absolute^  and  a.pluries  order 
of  sale  issued. 

Whereupon  the  bidders  appealed. 


JUNE  TERM,  1820.  635 

[J>eni£ird  v.  Degruya  et  oZ^  Syndics.] 

Their  counsel  contends  that  by  the  adjudication,  the  sale  became 
complete  and  absolute,  the  property  of  the  land  was  vested  in  them, 
and  could  not  be  divestied  without  some  act  of  theirs,  and  they  could 
at  any  time  prevent  the  sale  of  it,  by  paying  the  amount  of  their 
bid. 

He  relies  on  Cur.  Phil.  Remate,  §  22,  n.  2Q,  "  What  is  sold  at 
public  auction,  passes  by  an  insoluble  and  efficacious  contract,  from 
which  the  parties  cannot  retract,  as  says  Dr.  Salgrado:  the  proof  of 
this  is,  that  the  bidder  can  be  coerced  to  pay,  by  the  capture  of  his 
body.'' 

This  is  certainly  true:  but  the  obligations  which  arise  from  the 
contract  of  sale,  like  all  others,  may  be  dissolved  by  the  concurrent 
wills  of  the  vendor  and  vendee.  Here  the  bidders  positively  declared 
their  unwillingness  to  comply  with  their  bid  and  pay  the  money,  and 
persisted  in  it  from  the  1 1th  of  August,  to  the  2d  of  January.  By 
suing  out  an  alias  order  of  sale,  the  plaintiflf  unequivocally  declared 
his  intention  that  the  bid  might  be  considered  as  nothing,  and  if  the 
concurrence  of  the  sheriff  was  necessary,  he  gave  it  by  advertising 
the  land  for  sale  a  second  time. 

We  understand  the  author  of  the  Curia  to  mean,  that  the  sale  is 
not  dissoluble  by  the  act  of  either  party  alone,  and  the  concurrent 
wills  of  the  parties  are  sufficient  to  put  an  end  thereto. 

It  is  true,  a  bidder,  at  a  sheriff's  sale,  according  to  the  Curia,  is 
coercibje  by  the  imprisonment  of  his  body,  but  that  is  only  a  cumu- 
lative remedy.  The  property  in  the  land  sold  by  the  sheriff  has 
never  been  determined  to  pass  by  the  sheriff's  return,  especially 
when  like  the  present  it  shows  the  bidder's  failure  to  pay.  The  law 
requires  the  sheriff  to  make  out  and  deliver  a  deed  of  sale  to  the 
•buyer,  and  this  is  the  period  at  which  the  property  passes;  till  then 
the  conveyance  is  only  inchoate. 

ITie  sheriff  on  d^fi.fa,  is  commanded  to  make  the  money,  by  the 
sale  of  the  defendant's  property;  he  puts  it  up  for  sale,  bidders  pre- 
sent themselves,  and  the  property  is  struck  to  the  one  who  offers  the 
highest  price.  Now,  if  the  latter  wishes  to  avail  himself  of  the 
bargain,  he  must  pay:  if  he  refuses,  the  sheriff  may  certainly  go  on 
and  disregard  the  bid,  though  the  law  may  have  provided  a  summary 
remedy,  if  it  be  thought  proper  to  resort  thereto. 

But  this  remedy,  like  the  ordinary  one,  is  intended  to  facilitate,  not 
to  retard  the  making  of  the  money.  It  would  be  monstrous  if  it 
became  necessary,  on  the  neglect  of  the  bidder  to  pay,  to  carry  on 
legal  proceedings  against  him;  which,  like  others,  might  be  lengthened 
by  ill  faith  and  chicane,  whilst  other  bidders  stood  ready  to  bid  and 
pay.  It  is  not  easy  to  see  how  often  and  how  long  the  intervention 
of  a  friendly  bidder  might  delay  an  execution,  if  a  bid,  unaccom- 
panied with  a  tender,  could  not  be  passed  over. 

In  the  present  case,  the  land  was  struck  to  the  appellants  on  the 
11th  of  August,  1819;  they  declined  to  pay,  and  sought  only  to  avail 
themselves  of  this  bid  on  the  2d  of  January,  of  the  following  year. 
Vol.  I.— 54 
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Can  a  cash  sale  be  thus  converted  into  one,  at  a  credit  of  nearly  six 
months,  in  that  manner  without  paying  any  interest? 

We  are  of  opinion,  that  in  cash  sales  by  the  sheriff,  the  money 
must  be  paid  down  at  once,  or  the  bid  may  be  disregarded.  In  cadi 
sales,  the  vendee  acquires  not  the  property  of  the  thing  without 
paying  the  price.  The  bidders  have  themselves  alone  to  blame  in 
this  instance;  they  cannot  ask  to  avail  themselves  of  a  bargain,  by 
requiring  the  performance  of  the  duties  it  imposed  on  the  other  party; 
while  they  themselves  reftised  to  comply  with  the  obligations  which 
It  had  laid  them  under. 

Judgment  afRrmed. 

Moreauy  for  the  bidders,  prayed  a  rehearing,  which  was  refused. 


Dufour  V.  Camfrancq.     VIII.  235. 

As  the  pleadings  in  our  practice  consist  only  of  the  petition  and  answer,  and  no  snch 
thing  is  known  to  ns  as  a  plea  putt  darrein  eoniinuanu^  all  that  can  be  reasooably 
reqaired  is,  that  the  party  be  not  taken  by  surprise,  bat  be  allowed  time  to  make  his 
defence  in  case  of  any  new  occorrenoe  in  the  soit 

APPEAL  from  the  court  of  the  first  district 

The  defendant  on  the  5th  of  April,  1810,  purchased  at  a  sheriff's 
sale,  eight  slaves,  part  of  the  estate  of  V.  Dufour,  deceased. 

On  the  4th  of  September,  1817,  the  plaintiff,  as  heir,  with  the  bene- 
fit of  inventory,  of  V.  Dufour,  jointly  with  Mad.  Lafitte,  his  sister, 
instituted  the  present  suit,  to  claim  the  slaves  and  their  hire. 

The  defendant  pleaded  the  general  issue,  and  further, ''  that  he  is 
the  bona  fide  purchaser  of  the  slaves  claimed,  at  a  sale  made  by  the 
sheriff,  on  a  judgment  rendered,  on  the  2d  of  February,  1810,  against 
the  absent  heirs  of  said  V.  Dufour,  in  the  suit  of  Jean  Laroque  Tiu*- 
geau,  actingby  earlier  d'Outremer,  as  more  fully  appears  by  the  deed 
of  sale,  executed  by  the  sheriff. 

On  the  10th  of  August,  1818,  pending  the  suit,  the  plaintiff  received 
1500  dollars  from  Carlier  d'Outremer,  (without  expressing  in  what 
capacity)  as  a  part  of  the  proceeds  of  the  sale  of  the  slaves  of  the 
estate  of  V.  Dufour,  sold  by  the  sheriff,  eight  of  whom  were  pur- 
chased by  the  defendant:  Carlier  d'Outremer  having  received  the 
proceeds  of  the  sale,  as  agent  or  attorney  of  J.  Laroque  Turgeau,  of 
whom  the  plaintiff  is  a  legal  heir  for  a  part.    Carlier  d'Outremer, 


JUNE  TERM,- 1820.  637 

•[Dafour  v,  Camfrancq.] 

having  given  surety  to  refund  the  money  received,  on  the  appearance 
of  the  creditors  of  the  estate  of  V.  Dufour. 

During  the  trial,  the  defendant  oflfered  in  evidence  the  records  of 
two  suits,  in  the  Superior  Court  of  the  late  Territory,  against  the  heirs 
of  V,  Dufour,  in  one  of  which  he,  the  present  defendant,  was  plain- 
tiflf;  and  in  the  other,  J.  Laroque  Turgeau  was  plaintiflf,  the  sheriff's 
deed  for  the  slaves  by  him  bought,  which  were  sold  in  pursuance  of 
these  two  judgments,  and  the  executions  which  issued  thereon;  and 
a  certified  copy  of  the  notarial  receipt  of  the  plaintiff  to  Carlier  d' 
Outremer  for  1 500  dollars.  The  plaintiff's  counsel  opposed  the  read- 
ing of  these  papers,  except  the  deed  of  the  sheriff  to  the  defendant, 
and  the  objection  being  overruled,  he  took  his  bill  of  exceptions. 

There  was  judgment  for  the  defendant,  and  the  plaintiff  appealed. 

The  case  was  heard  in  January  last,  and  a  decree  pronounced,  but 
a  rehearing  was  granted,  on  the  application  of  the  plaintiff. 

The  rehearing  was  argued  elaborately  by  Livingston^  for  the  plain- 
tiff, and  by  Moreau  and  Seghers  for  defendant. 

Derbtgny,  J.,  delivered  the  opinion  of  the  court. 

A  rehearing  has  been  granted  on  the  whole  case,  the  court  being 
not  completely  satisfied  upon  either  of  the  questions  raised  by  the 
respective  parties.  Further  attention  having  now  been  paid  to  the 
subject,  and  the  arguments  of  counsel  attended  to  with  much  care, 
we  find  it  necessary  to  alter  our  former  opinion,  in  order  to  ascertain 
one  point  of  fact,  upon  which  must  turn  the  decision  of  the  case,  and 
without  a  full  knowledge  of  which  we  think  that  justice  cannot  be 
done. 

I^eaving,  therefore,  aside  all  that  part  of  the  plaintiff's  argument, 
which  tends  to  show  the  irregularity  and  illegality  of  the  proceedings 
carried  on  in  the  suits  of  Camfrancq,  and  of  Laroque  Turgeau  v. 
the  estate  of  Victor  Dufour,  (as  well  as  the  imperfection  of  the  defen- 
dant's title  to  the  slaves  here  in  dispute,  as  resulting  from  a  bill  of  sale, 
which  neither  agrees  with  the  defendant's  pleadings  nor  with  the 
names  of  the  suits,  in  which  executions  had  issued  against  Victor  Du- 
four's  estate)  wo  will  proceed  to  inquire,  if  the  plaintifl'has  not  received 
part  of  the  proceeds  of  the  sale,  under  which  the  defendant  holds  the 
slaves  in  question;  and  if  by  that  act  he  has  not  given  up  all  objections 
to  those  irregularities  and  imperfections. 

It  is  in  proof,  that  the  plaintiff  is,  at  the  same  time,  one  of  the  heirs 
of  Victor  Dufour,  whose  estate  was  seized  and  sold,  and  one  of  the 
heirs  of  Laroque  Turgeau,  at  the  suit  of  whom  an  execution  had 
issued  against  that  estate.  It  is  in  proof  that  part  of  the  proceeds  of 
the  sale  went  to  satisfy  Laroque  Turgeau's  claim,  and  was  paid  into 
the  hands  of  Philip  Carlier  d'Outremer,  his  attorney  in  fact. 

The  defendant  has  offered  further  to  prove,  that  the  plaintiff  has 
received  part  of  this  identical  money,  and  to  that  effect,  he  has  ten- 
dered a  receipt  given  by  the  plaintiff,  to  Carlier  d'Qutremer;  and  the 
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plaintiff  having  excepted  to  the  introduction  of  that  document  as  impro- 

Eer,  it  becomes  necessary  to  dispose  first  of  that  bill  of  exceptions.  The 
ill  itself  recites  not  the  ground  of  the  plaintiff's  objection  to  the 
admission;  but  the  grounds,  as  stated  in  argument,  are,  first,  that  the 
receipt  does  not  show  the  money  received  to  be  part  of  the  proceeds 
of  the  sale  of  the  negroes  in  dispute;  secondly,  that  the  receipt  bears 
a  date  posterior  to  the  beginning  of  this  suit. 

1.  The  first  objection  appears,  to  this  court,  to  be  a  petition  of  prin- 
ciple. The  evidence  offered  was  said  to  go  the  whole  length  of  prov- 
ing the  identity  of  the  purchase  money  with  the  money  received. 
That,  surely,  was  proper  evidence  to  be  produced;  whether  it  was  as 
full  as  the  defendant  maintained,  was  a  question  to  be  discussed  after 
its  admission. 

2.  The  other  ground  of  objection  to  the  introduction  of  that  piece 
of  evidence  is,  that  the  receipt  tendered  shows  itself  to  have  been 
given  since  the  beginning  of  this  suit,  and  is  no  part  of  the  issue  on 
which  this  cause  was  to  be  tried. 

We  do  not  find  it  necessary  to  examine  how  far  this  doctrine  may  be 
sound,  with  respect  to  facts  which  happen  petiding  the  suit  without  the 
act  of  the  parties;  but,  surely,  it  would  be  strange  if  no  act  of  theirs 
could  alter  the  situation  of  the  suit,  after  it  is  once  begun.  If,  pend- 
ing the  suit,  one  of  the  parties  chooses  to  do  that,  for  the  specific 
performance  of  which  he  was  sued,  will  not  that  destroy  the  cause  of 
action,  and  leave  nothing  for  the  court  to  adjudicate  upon  but  the 
costs?  Surely,  any  act  of  the  party,  which  is  said  to  amomit  to  a 
relinquishment  of  his  claim,  is  proper  msitter  for  the  court  to  ascertain, 
before  they  proceed  to  inquire  into  a  dispute,  which  perhaps  no  longer 
exists.  As  to  the  pretended  obligation  of  the  defendant,  to  give  no- 
tice to  the  plaintiff,  that  he  will  avail  himself  of  the  relinquishment 
of  his  claim,  it  really  would  be  a  very  idle  ceremony.  The  question 
here  is  not,  shall  a  new  fact  be  made  apart  of  the  issue;  but,  is  there 
still  any  issue  between  the  parties;  does  the  suit  yet  exist,  or  does  it 
not?  Besides,  as  the  pleadings  in  our  practice  consist  only  of  the 
petition  and  answer,  and  no  such  thing  is  known  to  us,  as  a  plea,  puis 
darrein  continuance^  all  that  can  be  reasonably  required  is,  that  the 
party  be  not  taken  by  surprise,  but  be  allowed,  iri  case  of  any  new 
occurrence  in  the  suit,  a  sufiicient  time  to  make  his  defence.  It  does 
not  appear,  that  the  plaintiff  here  even  suggested  that  he  had  any 
means  of  repelling  this  piece  of  evidence;  he  barely  opposed  its  ad- 
mission. 

We  think,  upon  the  whole,  that  the  plaintiff's  receipt  was  right- 
fully admitted;  and  will  now  inquire,  whether  the  money  by  him 
received,  is  part  of  the  price  of  sale  of  the  negroes  in  dispute. 

In  the  receipt,  the  money  paid  is  said  to  be  part  of  a  larger  sum, 
deposited  in  the  hands  of  Carlier  d'Outremer,  belonging  to  me  estate 
of  Laroque  Turgeau,  upon  which  sum,  there  exists  several  opposi- 
tions and  attachments.  Now  the  proceeds  of  the  sale  of  the  slaves 
in  dispute,  were  delivered  by  the  sheriff  to  Carlier  d'Outremer  as 


JUNE  TERM,  1820.  639 

[Dufoar  o.  Camfranoq.] 

agent  of  Laroque  Turgeau,  and  subsequently  enjoined  by  an  order, 
in  which  it  is  recited,  that  the  said  proceeds  were  already  attached  in 
his  hands  in  several  suits,  still  depending  against  Laroque  Turgeau. 
A  greater  presumption  of  identity  can  hardly  be  presented.  But,  as 
the  plaintiff  has  chosen  to  deny  it,  we  think  that  the  justice  of  the 
case  requires  that  we  should  proceed  no  further,  until  the  fact  be 
ascertained. 

Using,  therefore,  the  powers  given  us  by  the  18th  section  of  the  act 
supplementary  to  the  act  organising  this  court,  we  deem  it  necessary 
to  remand  the  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  reversed,  and  that  the  case  be  remanded  for 
a  new  trial,  with  instructions  to  the  judge,  to  admit  any  legal  proof 
which  the  defendant  may  adduce  to  show  that  the  moneys  mentioned 
in  the  plaintiff's  receipt,  as  part  of  the  sum  enjoined  in  the  hands  of 
earlier  d'Outremer,  are  the  identical  funds  which  had  been  paid  him 
by  the  sheriff,  as  the  proceeds  of  the  sale  of  the  negroes  claimed  by 
the  plaintiff  in  this  suit;  it  is  further  ordered,  that  the  appellee  do  pay 
the  costs  of  this  appeal. 


United  States  v.  Fleckner.     VIII.  309, 

A  USAGE  among  all  the  banks  of  New  Orleans  for  notes  or  bills 
belonging  to  them  to  be  transferred  by  endorsement  of  the  cashiers, 
held  not  a  legal  rule  of  conduct  for  them:  the  business  of  banks  is 
directed  by  law  to  be  conducted  by  rules  and  regulations  adopted  by 
each  for  itself. 


54^ 
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Brant  et  al.  v.  Louisiana  State  Bank.     Till.  310. 

• 

RELIEF  refused,  against  the  forfeiture  of  antecedent  instalments 
paid  in,  on  failure  to  pay  posterior  instalments — under  the  7th  section 
of  the  bank  charter:  no  equitable  circumstances  appearing. 


Blondeau  v.  Gales.     VIII.  313. 

^  CASE  of  facts. — The  sale  of  a  slave  rescmded,  because  the 
slave's  services  were  so  inconvenient,  difficult  and  interrupted,  that 
it  was  presumed  the  buyer  would  not  have  bought  her  at  all,  if  he 
had  been  acquainted  with  the  defect.    Civil  Code,  358,  art.  80. 


\  \ 


Latapie  v.  Gravier.     VIII.  316. 

QUERE,  whether  the  payee  of  a  lost  note  be  a  legal  witness  to 
prove  it? 
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Steel  V.  Caseaux.     Till.  318. 

The  record  of  the  conYiction  of  a  slave  cannot  be  ofiered  jn  evidence  against  the  owner 
in  a  civil  action  against  him  for  the  damage  reeulting  from  the  criminal  act  of  the 
slave. 

APPEAL  from  the  court  df  the  first  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court.* 

This  is  a  case,  in  which  the  plaintiff  sues  to  recover  damages,  for 
the  loss  of  his  slave  who,  he  alleges,  was  killed  by  a  slave  belonging 
to  the  defendant. 

His  claim  for  indemnification  is  founded  on  the  22d  section  of  the 

Black  Code,  1  Martinis  Digest^  629,  and  the  Civil  Code,  40,  art.  22. 

These  laws,  by  the  terms  in  which  they  are  expressed,  seem  to  require 

that  the  act  of  a  slave  which  causes  damage  to  any  person  should 

amount  to  an  offence  punishable  on  the  person  qf  the  slave. 

In  the  course  of  the  trial  in  the  court  below,  the  plaintiff  offered  in 
evidence,  the  record  of  a  prosecution  and  conviction  of  the  slave  of 
the  defendant,  for  the  offence  which  is  alleged  to  have  caused  the 
damage  complained  of  in  his  petition,  and  it  being  admitted  by  the 
court,  in  opposition  to  objections  raised  by  the  counsel  of  the  defen- 
dant, he  took  a  bill  of  exceptions.  If  this  evidedce  were  properly 
received  in  the  cause,  it  would  prove  satisfactorily  a  criminal  act  t6 
have  been  committed  by  the  slave,  whose  master  is  now  pursued  for 
damages  caused  by  it,  and  the  plaintiff  would  oilly  harve  to  show, 'in 
addition,  the  extent  of  the  injury  done  him. 

But,  we  arc  of  opinion  that  this  testimony  was  erroneously- adtnitted. 
The  general  rule  of  evidence  is,  that  a  record  of  conviction,  in  a  crim- 
inal prosecution,  cannot  be  given  in  evidence  in  «  civil  suit,  for  dam- 
ages occasioned  by  the  offence,  of  which  the  party  ststnds  convicted. 
ThQ  reasons  in  support  of  this  rule  are,  that  it  is  res  inter  alios  acta, 
and  that  the  conviction  may  have  been  effected  by  testimony  not  ad- 
missible in  the  civil  action.  If  there  be  sound  reasons  for  the  rule,  it 
•cannot  be  contended,  with  any  kind  of  propriety,  that  convictions  of 
slaves  under  our  Black  Code,  ought  to  form  an  exception  to  it;  they 
exist  in  greater  force;  for  the  criminal  prosecution  against  a  slave,  in 
which  his  master  is  no  party,  more  clearly  establishes  the  distinction 
of  the  parties;  and  such  conviction  may  be  originally  had  on  the  tes- 
timony of  slaves,  which  is  not  to  be  received  against  free  persons. 

*  This  opinion  was  delivered  at  J^iiary  term;  and  was  not  pHoted  with  fhoee  of  th^t 
month,  a  rehearing  having  been  granted. 
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Rejecting  the  record  of  the  criminal  prosecution  as  improper  evi- 
dence, the  plaintiff's  claim  for  indemnification  is  supported  only  by 
proof  of  some  loose,  indefinite,  extrajudicial  confessions,  on  the  part 
of  the  defendant,  of  his  belief  that  his  slave  did  kiJl  the  slave  of  the 
other,  too  light  in  our  opinion,  to  sustain  his  demand.  They  do  not 
carry  with  them  any  evidence  that  the  appellant  knew  the  fact  of 
killing  or  any  of  the  circumstances  attendant  on  it;  for  any  thing  that 
appears  to  the  contrary  (admitting  that  it  did  take  place)  it  may  have 
happened  in  a  manner  which  would  release  the  master  from  all  re- 
sponsibility in  damages.  It  is  true  that,  in  a  criminal  prosecution, 
for  the  offence  of  killing,  it  is  always  presumed  to  have  been  done 
feloniously,  and  the  proof  of  innocence  must  be  made  out  by  the 
person  charged  with  the  crime;  but  in  a  civil  action  for  damages,  it 
is  believed  that  a  plaintiff  ought  to  be  required  to  show  every  circum* 
stance  necessary  to  authorise  a  recovery.  We  are  of  opinion  that  the 
judgment  of  the  district  court  is  erroneous. 

Judgment  of  the  district  court  reversed,  and  judgment  entered  for 
defendant 

% 

Plaintiff  obtained  a  rehearing. 

HawkinSj  for  the  plaintiff,  relied  on  certain  extrajudicial  confes- 
sions of  the  defendant,  that  ^'  he  believed  his  slave  did  kill"  plaintiff's. 

Davezacj  for  the  defendant,  maintained  that  the  action  brought 
by  plaintiff  did  not  lie  when  the  slave  had  been  guilty  of  a  capital 
crime. 

Mathews,  J.,  delivered  the  opinion  of  the  court 
In  this  case,  the  court  having  doubted  the  correctness  of  their 
decision,  granted  a  re-hearing. 

We  have  examined,  with  attention,  the  arguments  of  the  counsel 
in  the  cause,  which  haVb  been  submitted  to  us  in  writing,  and  can 
perceive  no  good  reason  to  change  the.  judgment  heretofore  given.  It 
rests  entirely  on  certain  extrajudicial  confessions  of  the..appellant 
drawn  from  him  by  a  demand  of  reparation  for  an  alleged  injury  to 
the  property  of  the  appellee,  and  verified  by  witnesses  called  (no 
doubt)  for  the  express  purpose  of  testifying  to  any  thing  favorable 
to  the  claim  of  the  latter  which  might  be  expressed  by  the  former 
in  conversations  between  the  parties,  entered  into  for  that  puri)ose. 
These  confessions,  as  stated  in  our  former  opinion,  amount  to  nothing 
more  than  a  belief  on  the  part  of  the  appellant,  that  the  injury  com- 
plained of,  was  conmiitted  by  his  slave,  not  sufficient  under  all  the  dr* 
cumstances  of  the  case  to  authorise  a  judgment  against  him.  Although 
no  legal  objection  exists  to  the  credibility  of  the  witnesses,  as  nothing 
appears  on  the  record,directly  to  impeach  their  credit,  yet  it  is  thought 
that  testimony,  thus  given  by  witnesses  called  on  by  one  party  (as 
we  believe)  for  the  express  purpose  of  afterwards  relating  on  oath 
whatever  they  might  hear  favorable  to  his  interest,  ought  to  be 
received  with  some  small  allowance,  in  favor  of  the  defendant 
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It  is,  therefore,  ordered,  that  the  judgment  heretofore  pronounced 
in  this  court,  remain  undisturbed. 


Rachel  v.  St.  Amand.     VIII.  363. 

THE  decision  of  the  inferior  court  on  a  question  of  fact  will  pre- 
vail in  the  Supreme  Court,  if  not  clearly  erroneous. 


Meeker's  Assignee  v.  Williamson  et  aL,  Syndics. 

VIII.  365. 

THIS  case  was  remanded  by  this  court,  for  a  trial  by  jury.  7 
Martin^  315. 

Besides  issues  of  fact,  there  arose  the  following  points  which  the 
Supreme  Court  now  ruled  as  follows:  Heidj  that  a  party  cannot  make 
himself  a  legal  witness  by  depositing  a  sum  oC  money  sufficient  for 
the  payment  of  the  costs  to  which  he  may  be  liable,  Jilso,  that  the 
fact  of  a  defendant  in  insolvent  circumstances  having  waived  appa- 
rently good  grounds  of  defence,  does  not  necessarily  import  bad  faith 
in  him. 
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M'Neil  d  al.  v.  Coleman.     VIII.  373. 

THIS  case  turned  on  a  question  of  fact,  concerning  the  sale  by  a 
common  carrier  of  certain  cotton  claimed  by  plaintiflfs,  factors,  as 
belonging  to  their  principal.  Plaintiffs  proved  suspicious  circum- 
stances to  show  a  plot  between  the  carrier  and  defendant  to  defraud 
the  owner  of  the  cotton.  Defendant  relied  on  an  alleged  bonajidt 
purchase  from  the  carrier  as  vesting  the  property  in  him,  but  neither 
sale  nor  payment  was  proved  by  him.  None  of  the  allegations  in 
the  petition  as  to  property  in  plaintiff,  &c.,  were  contradicted,  but 
defendant  reUed  on  special  pleas,  the  want  of  consideration  between 
the  claimant  and  the  carrier,  and  that  the  transaction  between  them 
was  fraudulent,  to  which  pleas  the  evidence  gave  no  support  and 
threw  little  light  upon  them.  Held^  if  the  defendant  relies  in  his 
answer  on  special  pleas  alone,  there  is  no  need  of  any  proof  of  the 
allegation  in  the  petition. 

The  district  court  had  given  judgment  for  defendant,  on  the  ground 
that  no  fraud  or  collusion  was  proved  between  defendant  and  the 
carrier;  that  a  large  portion  of  the  growers  of  the  upper-country- 
produce  are  their  own  carriers,  and  whoever  arrives  at  this  port  with 
produce  is  presumed  to  be  the  owner  of  it;  that,  therefore,  a  bona 
fide  purchaser  under  such  a  title,  ought  to  be  maintained  in  the 
property. 

Judgment  of  district  court  reversed:  judgment  entered  for  plaintiffi 
with  costs  in  both  courts. 

Euslisj  for  the  plaintiff. 

Ripley y  for  the  defendant. 


! 
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Bethemont  v.  Davis.     VIII.  391. 

Where  petition  alleged  a  faithfal  compliance  with  plaintiff  *8  part  of  the  contract,  and  the 
answer  denied  generaUj,  and  further  declared  that  plaintiff  hiineelf  violated  it,  defend- 
ant under  anch  pleadings  will  be  allowed  to  make  proof  of  particular  acts  of  plaintiff  in 
breach  of  the  contract 

APPEAL  from  the  court  of  the  first  district. 

Debbigny,  J.,  delivered  the  opiniou  of  the  court 

In  this  case,  the  plaintiff  alleges  that,  having  engaged  his  services 
as  a  cook  to  the  deiendant,  for  a  fixed  space  of  time,  he  was  turned 
out  of  defendant's  house,  before  the  expiration  of  that  time,  though 
he  had  faithfully  complied  with  ^his  obligations.  The  defendant 
denies  the  allegations  of  the  petition,  and  further  answers,  that  the 
plaintiff  violated  his  contract  by  his  improper  conduct.  Under  such 
pleadings,  the  defendant  offered  to  make  proof  of  the  particular  acts 
by  which  the  plaintiff  had  committed  the  alleged  breach  of  contract. 
He  was  refused,  and  the  reason  given  by  the  district  court  for  such 
refusal  is,  that  the  defendant's  answer  does  not  mention  any  particu- 
lar breach  of  covenant,  nor  any  particular  act  of  improper  conduct, 
which  the  plaintiff  could  have  been  prepared  to  repel. 

We  think  that,  unless  we  are  disposed  to  introduce  in  our  practice 
the  niceties  of  special  pleading,  the  proof  offered  by  the  defendant 
ought  to  have  been  received.  Under  a  denial  that  the  plaintiff  had 
faithfully  complied  with  his  obligations,  the  defendant  surely  could 
show  how  he  had  failed  to  comply  with  them.  The  parties  were  at 
issue  on  that  general  allegation  and  denial.  The  particular  facts,  on 
which  the  defendant  might  rely  to  support  the  negative  of  that 
general  issue,  were  component  parts  of  it,  not  special  and  separate 
grounds  of  defence.  It  is  necessary,  as  we  have  already  said,  in  the 
case  of  Harvey  v.  Fitzgerald,  "  that  such  certainty  should  prevail  in 
pleading,  as  to  put  each  party  on  his  guard."  Therefore,  wherever 
a  party  attempts  to  introduce  evidence  in  support  of  some  ground  of 
defence,  distinct  from  those  which  are  set  up  in  the  pleadings,  such 
evidence  ought  to  be  refused.  But,  to  require  the  suitors  to  specify 
in  their  pleadings  the  particular  facts,  out  of  which  the  truth  of  a 
general  allegation  will  result,  would,  we  apprehend,  be  creating 
embarrassment  in  the  administration  of  justice,  for  no  possible  good 
purpose. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and  that  this 
case  be  remanded  to  be  tried  anew,  with  instructions  to  the  judge  to 
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admit  any  legal  evidence,  which  the  defendant  may  offer  to  show 
the  particular  act  or  acts,  by  which  the  plaintiff  may  have  committed 
a  breach  of  his  contract  with  the  defendant;  and  it  is  further  ordered^ 
that  the  appellee  do  pay  the  costs  of  this  appeal. 

PresioHy  for  the  plaintiff. 

Davezacy  for  the  defendant. 


Brown  d  ah  v.  Louisiana  Bank.     YIII.  393. 

THE  court  below  having  come  to  the  conclusion,  on  a  conflict  of 
evidence,  that  the  bank  had  not  made  the  demand  of  payment  in  a 
legal  manner  of  a  note  deposited  with  it  for  collection,  and  this  court, 
not  finding  that  conclusion  clearly  incorrect,  held  the  bank  liable  for 
negligence. 


Harvey  t?.  Grymes  et  al    VIII.  395. 

HELDy  that  property  attached  cannot  be  mortgaged  after  the 
beginning  of  the  suit,  so  as  to  defeat  the  attaching  creditor's  lien. 
Property  attached  is  in  the  custody  of  the  law  to  await  the  judgment 
rendered.  It  cannot  be  both  in  the  custody  of  the  law  and  at  the 
disposal  of  defendant;  and  this  is  true  as  well  of  real  property,  though 
it  can  be  mortgaged  without  delivery,  as  of  movables  which  defend- 
ant may  not  pledge  or  sell  while  under  seizure  because  he  cannot 
deliver  them.  The  attachment  of  our  law  is  very  similar  to  the 
assentamiento  of  the  Spapish  law.  Partiday  3y  tit.  8.  Property 
attached  was  therein  protected  from  open  violence,  and  this  provi- 
sion seems  fully  to  embrace  every  act  by  which  the  debtor  may  con- 
tinue to  defeat  the  attachment. 
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Carter  et  al.  v.  Morse.    VIII.  398. 

A  debt  is  liquidatod  so  as  to  be  susceptible  of  bein^  set  off  when  it  appears  something, 

and  bow  much,  is  due. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  as  indorser  of  a  promissory  note,  which 
was  duly  protested,  and  came  to  the  hands  of  the  plaintiffs,  after  its 
protest.  He  pleads,  among  other  pleas,  as  a  set-off,  an  account  for 
professional  services  to  the  holders  of  the  note,  at  the  time  of  its 
protest,  which  is  duly  proved. 

The  plaintiffs  oppose  the  set-off,  on  the  ground  that  the  defendant's 
demand  is  unliquidated. 

A  debt,  says  Pothier,  is  liquidated  when  it  appears  that  something 
is  due,  and  how  much.-  Cum  cerium  sit  an  debeatur  et  quantum 
debeatur. 

A  contested  debt,  therefore,  is  not  a  liquidated  one;  and  so  cannot 
be  set  off,  unless  he,  who  claims  to  set  it  off,  has  the  proof  in  his 
hands,  and  be  ready  to  prove  it  promptly  and  summarily.  2  Pothier^s 
Obligations^  n.  174. 

In  this  case,  the  demand  does  not  appear  ever  to  have  been  con 
tested  by  the  debtors:  they  were  aware  of  its  existence  and  refrained 
from  demanding  what  was  due  to  them,  in  the  belief  that  their 
demand  was  discharged  by  the  defendant's  claim. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  parish  court  be  affirmed  with  costs. 

Preston,  for  the  plaintiffs. 

The  defendant  in  proprid  persond. 


Victoire  et  al.  v.  Moulon.   .  VIII.  400* 

ON  the  allegation  of  a  promise  to  pay  in  March  or  April,  evi- 
dence was  given  of  a  promise  to  pay  as  soon  as  A.  B.  came,  and  it 
w:as  neither  shown  nor  alleged  that  A.  B.  ever  came;  Held,  the  proof 
4oes  not  correspond  with  the  allegation.    Nonsuit 
Vol.  I.— 55 
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Gilly  et  al.  v.  Henry.     VIIL  402. 

IF  the  vendee  refuses  to  take  away  the  goods,  the  vendor  may, 
after  proper  notice,  sell  them  for  account  of  the  vendee. 

The  plaintiflf  who  expects,  in  case  of  his  inability  to  prove  the 
contract  as  it  was  really  made,  to  avail  himself  of  the  obligation  the 
law  raises  to  pay  a  fair  price,  is  not  obliged  to  state  his  case  under 
various  counts,  as  in  the  common  law  practice,  but  evidence  will  be 
admitted,  as  to  the  fair  price  under  the  positive  allegation  of  price 
stipulated. 

Porter,  for  the  plaintiflf. 

Livings  ton  J  for  the  defendant. 


Hobson  et  al  v.  Davidson's  Syndic.     VIII.  422. 

Both  by  the  Civil  Code  and  the  Spanish  Commercial  law,  vendors  of  movable  goods, 

unpaid  for,  retain  a  privilc^re  on  them  so  long  as  thej  remain  in  tlie  possession  of  the 

buyer. 
Where  a  note  was  originally  taken  for  the  price  by  vendor*s  agent,  and  afterwards  a 

fresh  note,  with  a  prolongation  of  credit,  for  the  payment  of  that  price,  was  taken  by 

the  vendor  in  person,  this  does  not  amount  to  a  novation. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Derbiony,  J.,  delivered  the  opinion  of  the  court. 

The  plairitiflfs  claim  a  privilege  on  sundry  goods,  which  were  sold 
to  William  Davidson,  an  insolvent  debtor,  of  whose  creditors  the 
defendant  is  syndic.  The  goods  were  found  in  the  insolvent's  pos- 
session, arid  there  is  no  dispute  about  their  identity. 

The  claim  is  resisted,  on  the  ground,  that  the  sale  was  not  made  by 
the  plaintiffs,  but  by  another  person,  to  wit,  John  K.  West,  to  whom 
Davidson  had  given  in  payment  his  promissory  notes,  which  were 
subsequently  replaced  by  other  notes,  subscribed  directly  to  one  of 
the  plaintiffs:  from  this  circumstance,  it  is  argued  that  a  novation  has 
taken  place,  and  that  the  privilege  is  lost. 
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It  is  clear,  we  ihink,  that  if  a  novation  has  taken  place  here,  it  must 
result  from  the  substitution  of  one  creditor  to  another.  For  the  mere 
act  of  having  received  from  the  debtor  other  notes,  at  a  longer  credit 
than  the  first,  would  not,  if  between  the  same  parties,  produce  a  no- 
vation of  the  debt.  "  If  since  the  debt  was  contracted,'^  says  Pothier, 
in  his  treatise  on  Obligations,  no.  559, "  a  new  agreement  has  taken 
place  between  the  creditor  and  the  debtor,  by  which  a  longer  time  of 
payment  has  been  given,  or  a  new  place  for  the  payment  appointed, 
or  the  debtor  allowed  the  liberty  of  paying  to  another  person  than 
the  creditor,  or  even  by  which  the  debtor  should  have  bound  himself 
to  pay  a  larger  sum  or  a  lesser  one,  to  which  the  creditor  was  willing 
to  confine  his  demand;  in  all  these  cases  and  the  like,  according  to 
the  principle  that  the  novation  is  not  to  be  presumed,  it  must  be  de- 
cided that  there  has  been  no  novation,  and  that  the  parties  intended 
only  to  modify,  diminish  or  augment  the  debt,  rather  than  extinguish 
it,  in  order  to  substitute  a  new  one  to  it,  if  they  did  not  explain  them- 
selves.'' It  is  also  the  opinion  of  Merlin,  liep.  de,  jur.  vo.  Nova- 
tion, §  5. 

But  was  there  a  substitution  of  one  creditor  to  another?  John  K. 
West,  who  has  been  heard  as  a  witness,  and  against  the  competency 
of  whose  testimony  nothing  has  been  shown,  has  declared  that  in  this 
transaction,  he  acted  as  the  agent  of  the  plaintifis;  the  true  creditors 
then  of  the  price  of  those  goods  were  the  plaintiffs.  When  a  prolon- 
gation of  credit  was  granted  for  the  payment  of  that  price,  one  of  the 
plaintiffs  acted  in  person,  and  the  notes  were  made  payable  to  him. 
We  do  not  see  there  a  change  of  creditor. 

We  think  that  both  by  our  Civil  Code  and  the  Spanish  commercial 
law,  often  enforced  here  in  that  respect,  vendors  of  movable  goods, 
unpaid  for,  retain  a  privilege  on  them,  so  long  as  they  remain  in  pos- 
session of  the  buyer. 

Judgment  for  the  sale  of  the  sequestered  goods  for  the  payment  of 
plaintiff. 

Workman,  for  the  plaintiffs. 

Hennen,  for  the  defendant. 


De  Armas  and  Wife  v.  Hampton.     VIII.  432. 

A  JUDGMENT  of  this  court  set  asid^,  7  Martin,  567,  by  con- 
sent of  parties  and  cause  remanded. 
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Abat  V.  Poeyfarre.     VIII.  433- 

DECIDEDj  that  on  a  rule  to  show  cause  why  an  order  suspend- 
ing an  order  of  seizure  and  sale  should  not  be  set  aside,  the  merits  of 
the  case  cannot  be  inquired  into:  irregularity  in  the  granting  the 
order  alone  is  proper  to  be  inquired  into. 


Bernard  d  ah  v.  Vignaud.     VIII.  442. 

A  tutor*s  liability  is  not  prevented  by  his  neglecting  to  take  the  oath,  gi?e  secority,  &c. 
A  father.in-law  is  an  incompetent  witness:  reversed  on  rehearing. 
The  judgment  obtained  by  a  minor  against  his  tutor  is  evidence  of  his  claim  on  the  tator*a 
property  sold  to  a  third  person. 

APPEAL  from  the  court  of  the  first  district. 

The  petition  stated  that,  at  the  time  of  the  death  of  the  plaintiff's 
mother,  they  were  minors,  and  one  Joseph  Fouque  took  upon 
himself  to  act  as  their  tutor  and  curator  ad  bona,  and  not  only 
assisted  as  such  at  the  inventory  of  her  estate,  but  took  possession  of 
the  plaintiff's  estate,  to  the  amount  of  5000  dollars,  which  he 
received  from  the  testamentary  executor;  that  he  never  rendered  any 
account,  but  afterwards  failed,  and  the  syndics  of  his  creditors  have 
paid  the  plaintiffs  a  part  of  the  said  sum,  which  leaves  a  balance  of 
3584  dollars  and  38  cents  due  them,  for  which  they  have  judgment 
against  the  said  Fouque;  that  they  have  a  legal  mortgage  therefor, 
from  the  7th  of  December,  1810,  when  he  made  the  first  act  of 
administration  of  the  plaintiffs'  property;  that  at  that  time  he  was 
possessed  of  twelve  slaves,  which  he  afterwards  sold  to  the  defend- 
ant, by  an  act  under  private  signature,  bearing  date  June  22d,  1811, 
which  was  not  recorded  till  the  9th  of  July,  1812,  wherefore  they 
prayed,  that  the  said  slaves,  now  in  the  possession  of  the  defendant, 
may  be  seized  and  sold  to  satisfy  their  claim. 

The  answer  denied  that^  Fouque  ever  acted  as  tutor  or  curator  ad 
bonOy  as  stated  in  the  petition.  It  averred  that  he  borrowed  from 
Vellio,executor  of  the  plaintiffs'  mother,  5000  dollars,  on  a  mortgage  of 
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a  house  which  the  executor  released  on  receiving  other  security,  on  the 
3d  of  June,  1812.  It  suggested  that  the  negroes  mentioned  in  the 
petition  were  never  affected  by  any  tacit  mortgage,  that  no  such 
mortgage  was  ever  recorded.  The  defendant  further  pleaded  a  judg- 
ment in  his  favor  against  Fouque's  syndics. 

At  the  trial,  the  plaintiffs  introduced  as  evidence,  the  record  of  the 
suit  in  which  they  recovered  judgment  against  Fouque,  and  a  certi- 
fied copy  of  the  inventory  of  their  mother's  estate. 

Briere  deposed,  that  from  the  records  of  the  court  of  probates,  it 
does  not  appear  that  Fouque  ever  presented  himself  to  be  confirmed 
as  tutor  or  curator  of  the  plaintiffs,  or  had  letters  therefor. 

The  signature  of  Fouque,  at  the  foot  of  the  inventory,  was 
admitted. 

The  defendant  introduced  the  will  of  the  plaintiffs'  mother,  the 
record  of  the  proceedings  of  Fouque  against  his  creditors,  and  the 
record  of  the  case  of  Fouque's  Syndics  v.  Vignaud,  the  present 
defendant. 

At  the  trial,  the  defendant  offered  Fouque  as  a  witness.  He  was 
objected  to  as  incompetent,  being  the  defendant's  father-in-law. 
The  objection  was  overruled,  and  the  defendant  took  his  bill  of 
exceptions. 

In  an  act  passed  before  a  notary,  Fouque  declared  that,  as  tutor 
and  curator  of  the  plaintifis,  he  was  indebted  to  Vellio,  executor  of 
their  mother,  in  the  sum  of  5000  dollars,  which  he  had  borrowed 
from  the  executor,  and  had  bound  himself  to  pay,  in  about  nine 
months,  and  mortgaged  sundry  slaves  therefor. 

The  district  court  gave  judgment  for  the  defendant.  It  observed, 
that  "  the  executor  is  charged  with  the  administration  of  the  estate, 
and  is  responsible  for  its  misapplication.  It  is  his  duty  to  make  an 
inventory,  and  if  necessary,  to  sell  the  property,  and  he  is  account- 
able for  every  thing  that  comes  to  his  hands.  The  duties  of  a  tutor 
are  principally  confined  to  the  person  of  the  minor.  A  loan  by  the 
executor,  of  the  moneys  of  the  estate,  gives  no  lien  on  the  estate  of 
the  borrower:  and  there  is  no  difierence  in  the  principle,  whether  the 
loan  be  made  to  a  person,  styling  himself  tutor,  or  any  other  indi- 
vidual. That  this  loan  to  Fouque  must  have  been  made  for  his 
individual  benefit,  appears  from  facts  and  law.  It  is  evident,  from 
the  fact  of  his  obliging  himself  to  return  the  money,  which  would 
not  have  been  the  case,  if  it  had  been  intended  for  the  use  and 
benefit  of  the  minors.  It  is  evident  from  the  law,  because  the 
tutor  cannot  borrow  for  the  minor,  nor  enter  into  any  transaction 
or  compromise  without  the  authority  of  the  judge.  Civil  Code, 
70,  art.  65.  Nor  could  he  lay  it  out,  in  the  purchase  of  any  pro- 
perty for  the  minor.  Id,  art.  72.  In  this  case,  it  is  considered,  that 
the  loan,  made  to  Fouque,  was  for  his  personal  use  and  benefit, 
and  not  for  that  of  the  minors,  and  gives  jio  lien  on  his  property. 
For  it  he  is  responsible  to  the  executor  of  the  latter,  who  is  charged 
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with  the  administration  of  it,  is  alone  accountable  to  the  heirs.'* 
The  plaintiffs  appealed. 

SegherSj  for  the  plaintiffs. 

Livingston^  for  the  defendant. 

(10  Martin^  482.) 

Martin,  J.,  delivered  the  opinion  of  the  court.* 

The  plaintiffs  have  established,  that  Fouque,  the  defendant's  ven- 
dor, was  appointed  their  testamentary  tutor  by  their  surviving  parent; 
that  he  accepted  the  tnist,  appears  by  the  inventory,  an  authentic 
instrument,  in  which  he  takes  the  title  of  tutor.  This  circumstance, 
we  consider  as-  conclusive  evidence  of  his  acceptance  of  the  trust 
Our  statute  expressly  provides,  that  a  succession  is  accepted  expressly 
when  the  heir  assumes  the  quality  of  such,  in  some  authentic  or 
private  instrument,  or  in  some  judicial  proceeding.  Civil  Code,  162, 
art.  77.  A  succession  is  accepted  tacitly,  when  some  act  is  done,  by 
which  the  intention  of  being  heir  might  necessarily  be  supposed.  Id. 
The  principle  here  must  be  the  same,  as  ubi  eadem  est  ratio  eadem 
est  lex.  We  find  Fouque's  express  and  tacit  acceptance  of  the 
tutorship;  for  he  assumes  the  quality  or  title  of  tutor,  by  subscribing 
an  act,  in  which  it  is  given  him;  his  assistance  as  tutor  to  the  inven- 
tory, must  be  presumed  to  have  had  in  view  the  giving  faith  and 
regularity  to  the  inventory,  to  which  the  law  imperatively  demands 
the  presence  of  the  tutor.  Hence  the  presence  of  Fouque  is  an  act 
from  which  his  intention  to  be  tutor  must  be  necessarily  supposed. 

From  the  date  of  the  inventory,  his  property  was  tacitly  bound. 
The  property  of  the  tutor  is  tacitly  mortgaged  in  feivor  of  the  minor, 
from  the  day  of  the  appointment  of  said  tutor,  for  the  security  of  his 
administration,  and  the  responsibility  which  results  from  it.  Jd.  72, 
art.  75, 

Fouque  was  appointed  tutor  by  the  will  of  the  plaintifis'  mother. 
The  date  of  that  instrument  is  not  the  period  at  which  the  responsi- 
bility begins;  for  the  will  itself  had  no  validity  till  the  death  of  the 
testatrix.  Whether  on  the  tutor's  acceptance,  this  responsibility  does 
not  begin  by  relation,  on  the  day  of  the  death  of  the  person  appoint- 
ing him,  is  not  a  question  necessary  to  be  examined  in  this  case. 
Being  of  opinion  that  the  presence  at,  and  subscription  of,  the  inven- 
tory, is  an  act  which  evinces  the  intention  to  accept;  the  acceptance 
must  be  considered  by  us  as  complete  on  that  day.  On  the  seventh 
day  of  December,  the  responsibility  of  Fouque  began,  and  the  tacit 
lien  attached  on  his  property.  The  defendant,  who  afterwards,  to 
wit,  on  the  22d  of  June,  1811,  purchased  Fouque's  slaves,  acquired 
them  cum  onere. 

The  plaintiffs  have  shown,  by  the  highest  legal  evidence,  the 
record  of  a  suit,  in  which  they  obtained  judgment  against  Fouque, 
their  tutor,  that  he  is  indebted  to  them  in  that  capacity.    They  have, 
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therefore,  completely  shown,  that  the  slaves  purchased  by  the  defen- 
dant from  Fouque,  are  bound  for  the  payment  of  their  claim. 

The  defendant  contends,  that  the  presence  of  Fouque  at,  and  his 
subscription  on,  the  inventory,  was  not  an  administrative,  but  only  a 
preparatory  act,  which  did  not  give  rise  to  a  tacit  lien  on  his  estate. 
There  cannot  be  any  doubt  that  the  law  which  requires  the  presence 
of  the  tutor  at  the  inventory,  imposes  on  him  the  obligation  to  see 
that  it  be  faithfully  made;  and  consequently,  renders  the  tutor  liable 
to  indemnify  the  minor,  in  case  any  loss  ensues  from  the  tutor's  neg- 
ligence or  collusion.  If,  therefore,  in  the  present  case,  Fouque  had 
sanctioned  an  inventory,  in  which  a  part  of  the  estate  was  omitted, 
he  incurred  a  responsibility,  and  his  estate  was  ipso  facto  bound. 

The  3d  sect,  of  the  act  of  1813,  ch.  49, 1  MartMa  Dig.  704,  n.  3, 
expressly  provides,  that  minors  shall  not  lose  the  benefit  of  their 
tacit  lien  on  the  estate  of  their  tutors,  although  there  may  not  be  any 
record  of  it. 

Fouque  having  neglected  to  take  the  oath,  and  give  the  security 
which  the  law  requires  from  all  tutors,  except  those  by  nature,  to 
provoke  the  appointment  of  an  under  tutor,  or  take  letters  of  tutor- 
ship, are  circumstances  which  cannot  alter  the  extent  or  nature  of  his 
liability. 

It  does  not  appear  to  us  that  the  district  court  erred  in  rejecting 
Fouque,  when  he  was  oflfered  as  a  witness  by  his  son-in-law.  The 
law  excludes  ascendants. 

The  aflinity  of  one  of  the  married  persons  with  relations  to  the 
other,  is  reputed  to  be  in  the  same  line  and  degree  in  which  they  are 
related  to  the  latter.  •  1  Polhier,  Marriage^  151. 

So  the  aflSnity  of  the  defendant  with  Fouque  is  in  the  first  degree 
of  the  ascending  line. 

The  plaintifis'  judgment  against  Fouque  was  proper  evidence  in 
the  present  case;  the  law  requires  the  mortgagor  to  obtain  judgment 
against  the  mortgagee,  when  the  property  is  in  the  hands  of  third 
persons. 

The  judgment  of  the  defendant  against  the  syndics  of  Fouque,  is 
evidence  of  his  claim. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that 
judgment  be  entered  in  favor  of  the  plaintifis  and  appellants,  for  the 
amount  of  their  claim,  as  stated  in  the  judgment  against  Fouque,  to 
wit:  first,  for  the  sum  of  3584  dollars  and  38  cents,  with  legal  inte- 
rest thereon,  from  the  2d  of  July,  1812,  till  paid; — secondly,  also 
interest  upon  the  further  sum  of  1265  dollars  and  62  cents,  from  the 
2d  of  July,  1812,  to  the  22d  of  July,  J813;  thirdly,  also  interest  upon 
the  further  sum  of  1050  dollars,  from  the  2d  of  July,  1812,  to  the 
20th  of  May,  1814;  and  fourthly,  for  the  sum  of  53  dollars,  being 
the  amount  of  costs  in  the  suit  against  Fouque,  together  with  costs 
in  both  courts.  And  it  is  further  ordered,  adjudged  and  decreed,  that 
if  the  defendant  and  appellee  does  not  pay  and  satisfy  the  amount  of 


* ' 


654  SUPREME  COURT. 

[Bernard  e<  aZ.  e.  Vi^rnaQd.] 

this  judgment,  within  ten  days  from  its  notification,  the  slaves 
mentioned  in  the  petition,  be  sold,  or  so  much  of  them  as  will  be 
sufficient. 

A  rehearing  was  asked  and  had  chiefly  on  the  question  of  the 
incapacity  of  the  defendant's  father-in-law  as  a  witness. 

Livingston  came  to  the  following  conclusions:  that  under  the  law 
as  it  stood  before  our  statute  this  relationship  by  affinity  was  a  good 
objection  to  a  witness,  but  that  since  our  repealing  statute  of  1805, 
no  other  objections  are  good  but  those  created  by  that  statute  or  the 
Civil  Code,  and  that  no  other  relations  but  direct  ascendants  or  de- 
scendants being  contained  within  those  exceptions,  no  other  relation 
will  disqualify. 

The  court  now  reversed  its  opinion,  and  pronounced  the  father-in- 
law  not  incapacitated  as  a  witness. 

(10  Martin^  554.) 

Porter,  J.  A  rehearing  has  been  granted  in  this  case,  and  the 
first  question  to  be  decided  is,  whether  the  father-in-law  of  the  de- 
fendant was  a  competent  witness  on  the  trial  of  the  cause. 

The  counsel  who  argued  this  case,  have  taken  great  pains  in  bring- 
ing forward  every  authority  which  bears  upon  the  question;  and  the 
court  has  been  furnished  with  abundant  materials  on  which  to  form 
a  correct  judgment. 

After  all  that  has  been  said,  I  think,  however,  it  will  be  found  that 
this  question  lies  in  a  narrow  compass;  and  that  it  must  be  decided 
on  the  meaning  which  shall  be  attached  to  certain  expressions  used  ia 
our  Code  and  statutes. 

It  appears  very  satisfactorily,  that  in  Spain,  persons  standing  in  the 
relation  of  the  present  witness  could  not  testify.  Whether  this  was 
in  virtue  of  any  expressions  of  their  positive  laws  3xcluding  them,  or 
whether  it  was  the  consequence  of  a  system,  which  acting  on  differ- 
ent principles  from  our  own,  multiplied  objections  to  the  competence, 
and  disregarded  those  which  go  to  the  credit,  need  not  be  considered. 
The  first  and  most  important  inquiry  is,  what  change  has  been  intro- 
duced here  on  this  subject  by  legislative  enactment? 

By  an  act  passed  in  the  year  1805,  2  Martin'* s  Dig,  160,  it  is  pro- 
vided, that  no  free  white  witness  shall  be  disqualified  from  testifying 
on  the  ground  of  being  incompetent,  unless  such  witness  shall,  at  the 
time  of  producing  him,  be  interested  or  infamous;  and  all  other  ob- 
jections shall  go  to  the  credit,  not  to  the  competence. 

This  act  made  the  father-in-law  competent  to  give  evidence  incases 
similar  to  that  now  before  us.  And  it  is  an  important  observation, 
and  one  which  it  is  necessary  to  bear  in  mind,  when  we  come  here- 
after to  consider  the  efiect  of  certain  expressions  in  our  Code,  that  this 
law  did  not  alone  enable  witnesses  to  testify  who  were  before  exclu- 
ded; but  that  it  introduced  a  complete  change  on  this  subject  in  our 
jurisprudence:  expunged  at  once  all  the  minute  and  particular  distinc- 
tions which  formerly  existed,  as  to  persons  connected  with  the  par- 
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ties  in  the  suit,  or  subject  to  their  influence;  and  by  restricting  the 
objections  which  go  to  the  competence,  and  increasing  those  to  the 
credit,  established  an  entirely  new  system  as  to  evidence  and  proof. 

From  the  passage  of  this  law,  until  the  promulgation  of  our  Code, 
the  witness  rejected  in  this  cause  could  have  been  heard.  The  jury, 
or  the  court  before  whom  he  gave  evidence,  it  is  true,  were  authorised 
to  take  into  consideration  the  relationship  in  which  he  stood  to  one  of 
the  parties,  and  it  might  affect  his  credit.  But  he  was  clearly  com- 
petent, and  remains  so,  unless  it  has  been  since  declared  by  the  same 
authority,  that  his  testimony  cannot  be  received. 

The  Code,  312,  art.  248,  after  stating  who  are  competent  witnesses, 
declares  that  ascendants  cannot  testify  in  respect  to  their  descendants, 
nor  descendants  in  respect  to  their  ascendants.  These  expressions,  it 
is  contended,  exclude  the  father-in-law.  The  counsel  for  plaintiflfs 
supports  this  conclusion,  by  reference  to  the  laws  of  Spain;  and  has 
introduced  a  variety  of  authorities  to  show  that,  by  its  jurisprudence, 
expressions  such  as  those,  include  ascendants  by  afiinity,  as  well  as 
consanguinity.  He  has  not  proved  this  position  satisfactorily  to  my 
mind.  Admitting  that  he  has  made  it  doubtful,  we  must  then  con- 
sider, if  making  it  so  can  repeal  a  former  law,  and  that  too,  in  a  case 
where,  as  far  as  I  can  ascertain,  the  intention  and  policy  of  the  law- 
maker are  directly  opposed  to  the  doctrine  for  which  he  contends. 

The  first  difficulty  which  suggests  itself  to  the  mind,  on  the  perusal 
of  the  passage  cited,  is,  that  if  we  adopt  the  construction  which  the 
plaintiffs  contend  for,  we  affix  to  the  word  ascendants,  a  forced  mean- 
ing, very  different  from  the  ordinary  sense  in  which  mankind  under- 
stands Ihem;  and  in  doing  so,  violate  a  rule  for  the  construction  of  sta- 
tutes which  teaches  us, "  that  the  words  of  a  law  are  to  be  understood 
in  their  known  and  usual  signification — their  general  and  popular 
use."     Civil  Code,  4,  art. 

Another  difficulty  presents  itself.  If  we  say  that  by  ascendant'  is 
meant  the  father-in-law,  how  shall  we  construe  the  same  words  when 
we  are  about  to  ascertain  who  are  forced  heirs?  It  being  contrary  to 
the  known  principles  of  our  laws,  to  consider  as  such  a  relation  by 
affinity. 

The  first  objection  is  met  on  the  part  of  the  plaintiffs;  by  contending 
that  the  words  must  be  taken  in  their  legal  sense;  and  the  second,  by 
showing  that  according  to  the  law,  as  it  stood  previous  to  the  enact- 
ment of  the  Civil  Code,  it  was  provided,  that  ascendants  by  affinity 
could  not  inherit. 

The  plaintiffs  still  further  insist,  that  under  the  construction  con- 
tended for,  a  man  might  marry  his  wife*s  mothe»,  as  the  law  makes 
no  distinction  in  that  article,  where  it  forbids  ascendants  and  descend- 
ants from  intermarrying.  To  this  the  defendant  replies,  that  the  law 
of  Spain  expressly  prohibited  them.     Par,  4.  tit,  6,  /.  5. 

Thus,  it  appears,  that  the  plaintiffs  and  defendant  endeavor  to  escape 
from  the  inconsistencies  into  which  this  construction  would  lead  them, 
by  referring  the  court  to  the  former  laws  of  the  country,  and  they 
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have  succeeded  perhaps^  in  showing  that  the  expression  ascendants 
in  our  Code  does,  in  the  one  instance,  exclude  those  by  affinity,  and 
in  the  other,  include  them;,  or  rather  they  have  proved,  that  whea 
the  legislature  used  these  words,  they  did  not,  in  either  of  the  cases 
put,  conceive  they  were  at  all  acting  on  the  rights  or  duties  of  rela- 
tions by  affinity. 

How  then  stands  the  question  before  the  court,  in  relation  to  wit- 
nesses? Why,  according  to  my  opinion,  ascendants  by  consangui- 
nity were  alone  meant.  But  admitting,  and  it  is  the  utmost  the  de- 
fendant can  require,  that  it  is  doubtful,  if  it  did  not  extend  to  relations 
by  marriage;  this  will  not  be  sufficient  to  repeal  the  former  law, 
which  rendered  the  witness  competent.  More  must  be  done  than 
raising  a  doubt;  the  law  must  be  clearly  repealed.  Civil  Code,  6, 
art.  24. 

If  we  have  recourse  to  the  intention  of  the  legislature  as  a  guide, 
it  is  very  evident  to  me  that  they  did  not  contemplate  augmenting 
objections  to  the  competence  of  witnesses  further  than  was  absolutely 
necessary;  and  that  the  article  which  has  given  rise  to  this  discussion, 
was  passed  in  the  same  spirit,  and  with  the  same  view  as  the  act  of 
the  legislative  council  already  cited. 

I  have  examined,  with  attention,  all  the  authorities  cited  by  de- 
fendant's counsel.  They  fall  far  short  of  establishing  that  whenever 
the  words  ascendants  and  descendants  are  used  in  law,  they  literally 
mean  those  who  have  become  so  by  marriage. 

The  objection  taken  on  the  ground  of  interest,  is  too  remote;  and 
on  the  whole,  I  think  the  witness  was  competent. 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the  district  court 
be  annulled,  avoided  and  reversed,  and  that  the  cause  be  remanded 
for  a  new  trial,  with  directions  to  the  district  judge  not  to  reject,  as  an 
incompetent  witness,  the  father-in-law  of  the  defendant,  unless  objec- 
tions should  be  made  to  his  testifying  other  than  appears  on  the  re- 
cord now  before  this  court. 

Martin,  J.  I  think  the  district  judge  was  correct  in  rejecting  the 
testimony  of  the  defendant's  father-in-law. 

It  is  admitted,  that  in  Spain  he  could  not  have  been  a  proper  wit- 
ness; but  held,  that,  under  the  Civil  Code,  the  objection  goes  only  to 
his  credibility. 

This  would  be  correct  if,  as  the  defendant's  counsel  urges,  the  word 
ascendants  had  but  one  signification.     I  think  it  has  two. 

Lnto  sensUf  it  includes  persons  related  or  connected  in  the  ascend- 
ing line,  by  consanguinity  or  affinity;  and  in  a  more  restricted  sense, 
it  includes  only  those  related  by  consanguinity,  •r^scendentes  sunt 
ajffines  vel  consanguinei,     Gregorio  Lopez. 

When  a  word  has  more  than  one  signification,  no  party  has  a  right 
to  choose  ad  libitum  that  in  which  it  is  to  be  taken  in  the  argument; 
it  must  be  understood  secundum  siibjecti  maieriam. 

Consanguinity  is  the  basis  of  the  laws  which  regulate  the  degrees 
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between  which  marriage  is  forbidden;  the  rules  of  succession  and 
tutorship,  the  recusation  of  judges,  aud  the  admission  or  rejection  of 
persons  who  are  offered  as  witnesses. 

Affinity  is  the  basis  of  the  same  laws,  Avith  the  exception  of  those 
which  regulate  successions.     1  Domaty  v. 

In  the  following  sentence,  "  marriage  between  persons  related  to 
each  other  in  the  ascending  or  descending  line  is  prohibited;"  the 
words,  ascending  line,  must  be  understood  lato  sensu,  so  as  to  include 
the  line  by  affinity,  and  that  by  consanguinity:  because  affinity  and 
consanguinity  are  both  the  basis  of  the  laws  which  regulate  the  pro- 
hibition of  marriage  between  persons  related  to  or  connected  with 
each  other.  Civil  Code,  24,  art.  9. 

In  the  following  sentence  of  the  same  statute, "  there  are  three 
classes  of  legal  heirs;  the  father  and  mother,  and  other  lawful  ascen- 
dants;^^  the  last  word  must  be  taken  in  the  more  restricted  sense,  be- 
cause consanguinity  alone,  and  not  affinity,  is  the  basis  of  the  laws 
which  regulate  successions.     Civil  Code,  144,  art.  10, 

Were  we  to  take  the  word  in  the  same  sense,  in  both  these  sentences, 
we  would  come  to  the  conclusion  ad  absurdum.  The  moral  sense 
recoils  at  the  idea  of  a  man  uniting  himself  in  marriage  with  his  son*s 
widow;  and  the  social  order  forbids  that  she  should  inherit  and  carry 
his  estate  into  her  family,  to  the  exclusion  of  his  lineal  or  near  col- 
lateral relatives. 

If  it  be  granted  that  the  same  word  may  have  a  different  significa- 
tion in  different  parts  of  a  Code,  what  is  that  of  the  word  ascendants 
in  the  following  sentence?  "  Neither  can  ascendants  be  witnesses  with 
respect  to  their  descendants.'^     Civil  Code,  312,  art.  248.  ^ 

I  think  lato  sensu^  because  both  consanguinity  and  affinity  are  the 
basis  of  the  laws  which  regulate  the  admission  or  rejection  of  wit- 
nesses. 

No  case  is  better  calculated  to  put  the  question,  in  a  fair  point  of 
view,  than  the  one  under  consideration. 

The  defendant  seeks  to  establish  the  legality  of  a  purchase  of  cer- 
tain negroes,  during  his  marriage.  The  result  of  the  purchase,  if  it 
be  established,  is  the  joint  title  of  the  defendant  and  his  wife.  If  he 
introduced,  to  support  this  title,  his  own  father,  the  objection  would 
be,  that  the  witness  came  to  establish  his  son's  title — that  a  parent 
cannot  be  viewed  as  an  impartial  witness,  nay  a  disinterested  one, 
when  he  comes  to  support  his  child's  right.  But  he  offers  his  father- 
in-law,  who,  it  is  contended,  is  not  under  the  same  bias.  Why  not? 
By  establishing  the  defendant's  purchase,  the  father-in-law  establishes 
his  own  daughter's  right;  a  title  common  to  her  and  her  husband. 
The  interest  of  both  &thers  in  the  property  in  dispute,  is  precisely 
the  same.  Nothing  stands  between  either  of  them,  and  his  title  to 
the  slaves,  but  the  life  of  his  child,  if  the  latter  has  no  issue.  On  the 
death  of  the  defendant,  his  father  would,  as  a  forced  heir,  claim  his 
inheritance,  of  which  one  half  of  the  slaves  would  make  a  part.  On 
the  death  of  the  defendant's  wife,  his  father-in-law,  now  offered  as  a 
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witness,  would  stand  precisely  in  the  same  situation.  To  the  exclu- 
sion of  either  of  these  men,  there  are,  in  my  humble  opinion,  the 
same  reasons,  and  ubi  eadem  est  ratio  eadem  est  lex. 

It  is  said  there  is  no  evidence  of  a  community  of  goods  between 
the  defendant  and  his  wife.  Such  a  comimunity,  though  not  of  the 
essence,  is  of  the  nature  of  the  contract  of  marriage,  in  this  state,  and 
the  exclusion  of  it  ought  not  to  be  presumed. 

If  there  be  any  case  in  which  the  principle  that  cases  which  are 
within  the  mischief  intended  to  be  prevented,  though  not  within  its 
letter,  are  to  be  included  in  the  remedy,  (1  Black.)  this  is  one  of  them. 

I  conclude,  that  the  placing  of  the  father-in-law  on  a  footing  with 
the  father,  as  to  the  incapacity  of  testifying,  or  Of  contracting  mar- 
riage, does  no  violence  to  the  words  of  the  Code,  and  is  perfectly 
within  its  sense  and  meaning.  » 

Farther,  the  witness  is  interested  in  the  event  of  the  suit,  being 
liable  for  costs. 

And,  that  the  judgment  of  the  district  court  ought  to  be  reversed. 

Mathews,  J.  A  rehearing  having  been  granted  in  this  case,  I  have 
considered  attentively  the  briefs  of  argument,  and  am  able  to  discover 
nothing  erroneous  in  the  judgment  given  in  this  court,  except  that 
part  of  it  which  relates  to  the  rejection  of  the  father-in-law  of  one  of 
the  parties,  who  was  offered  as  a  witness  in  the  court  below. 

It  is  clear  that  the  father  of  a  man^s  wife  cannot  be  a  witness  for 
him,  according  to  the  provisions  of  the  Spanish  law.  But  after  much 
reflection  on  the  subject,  I  am  of  opinion  that  the  rules  of  former  laws, 
on  the  subject  of  the  competency  or  incompetency  of  witnesses,  were 
repealed  by  our  act  of  the  territorial  legislature  of  1805.  It  may  be 
assumed,  as  a  just  principle  in  jurisprudence,  that  all  persons  are 
competent  to  testify  in  courts  of  justice,  except  such  as  are  prohibited 
by  law.  The  act  of  the  legislative  council  renders  incompetent  per- 
sons, who,  for  want  of  age,  must  be  supposed  to  be  deficient  in  dis- 
cretion; those  who  are  interested  or  infamous;  a  husband  for  or 
against  his  wife,  and  the  wife  for  or  against  her  husband.  These  are 
the  only  description  of  persons  disqualified  from  testifying  on  the 
ground  of  incompetency  by  this  law,  which  certainly  repealed  the 
law  of  Spain  on  the  subject  of  witnesses. 

Our  Civil  Code  purports  to  be  a  digest  of  the  laws  previously  in 
force  in  the  country,  but  undoubtedly  owes  its  validity  and  efiect  to 
the  authority  given  to  it  by  legislative  acts.  And  in  cases  when  its 
provisions  diflFer  from  the  rules  of  the  ancient  laws,  those  prescribed 
by  the  Code  must  prevail.  The  doctrine  of  the  Spanish  laws,  re- 
specting the  incompetency  of  witnesses,  has  been  revived  since  the 
introduction  of  the  Code,  so  far  as  it  relates  to  ascendants  and  de- 
scendants; but  I  am  of  opinion,  that  these  expressions  do  not  ex  vi 
termini,  embrace  relations  by  aflSnity.  As  to  the  objection  raised  to 
the  competency  of  the  witness  in  the  present  case,  on  account  of 
interest,  arising  from  the  possibilities  that  his  son-in-law  may  gain 
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property,  that  his  wife  may  be  entitled  to  one  half  of  the  acquests  of 
the  community,  that  they  will  not  be  used  nor  wasted  during  the 
partnership,  and  that  her  father  may  succeed  to  such  inheritance; 
all  these  circumstances  I  consider  as  raising  an  interest  too  remote  to 
render  the  witness  incompetent. 

Although,  from  my  present  view  of  the  subject,  I  have  discovered 
nothing  erroneous  in  our  former  judgment,  further  than  that  which 
relates  to  the  bill  of  exception,  yet  as  the  cause  must  be  sent  back  for 
a  new  trial,  should  it  come  before  this  court  again,  I  feel  at  liberty  to 
change  the  opinion  which  I  now  hold. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
case  be  remanded  for  a  new  trial. 

(I  Martiny  N.  S.  1.) 
The  case  having  thus  been  remanded  for  a  new  trial,  and  judg- 
ment having  been  rendered  in  the  district  court,  the  case  now  camd 
up  on  appeal. 

Mathb ws,  J.,  delivered  the  opinion  of  the  court. 

A  judgment  in  this  case,  rendered  in  July  term,  1820,  was  sus* 
pended  by  granting  a  rehearing,  on  which  the  defendant  succeeded 
to  have  the  cause  remanded  to  the  court  below  for  a  new  trial,  with 
instructions  to  that  court,  to  admit  a  witness  who  had  been  rejected 
on  the  first  trial,  in  consequence  of  supposed  incompetency. — 10 
Martirij  482. 

The  case  is  now  before  us  by  appeal  from  the  judgment  rendered 
on  the  last  trial;  and  after  the  district  court  had  heard  the  testimony 
of  the  witness,  who  was  improperly  refused  on  the  first  This  testi- 
mony does  not  materially  change  any  of  the  principal  features  of  the 
case,  from  their  former  appearance.  In  addition  to  what  was  strongly 
urged  in  previous  arguments  of  the  counsel  for  the  defendant,  and 
which  is  again  strenuously  pressed  on  the  court,  viz.  that  Fouque 
was  never  tutor  of  the  plaintiffs,  neither  de  jure  nor  de  facto^  and, 
consequently,  not  responsible  as  such,  be  now  contends;  that  the 
judgment  against  Fouque,  introduced  in  evidence,  is  void  on  its  face; 
first,  because  the  sjrndics  were  no  parties  to  said  judgment;  secondly, 
because  it  was  rendered  without  the  intervention  of  a  jury;  thirdly, 
because  rendered  without  any  trial;  fourthly,  because,  it  appears  in 
testimony,  that  all  the  negroes,  except  one  who  were  mortgaged  by 
Fouque  to  Vellio,  were  alive  at  the  time  of  his  bankruptcy;  and  yet, 
the  syndics  who  ought  to  account  for  the  price  of  his  slaves,  were  not 
parties  to  the  judgment.  A  second  ground  of  defence  is,  <<that 
Fouque  nor  the  defendant,  can  be  made  liable  for  the  amount  bor- 
rowed from  Vellio,  until  the  note,  which  is  proved  to  have  been  given, 
shall  be  produced,  or  proved  to  have  been  lost;  thirdly,  that  Fouque  ia 
not  liable  for  the  acts  of  Vellio,  even  supposing  him  to  be  joint  tutor. 
These  are  the  objections  to  the  correctness  of  our  former  judgment 
Vol.  L— 56 
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The  present  is  an  action  against  a  third  possessor,  in  which  the 
plaintiffs  claim,  the  right  of  mortgaged  creditors,  on  property  now  in 
his  hands;  but  formerly  in  the  possession  of  and  belonging  to  Fouqne 
then  tutor,  during  the  time  of  his  tutorship. — ^They  rely  on  the  tacit 
or  legal  mortgage,  accorded  to  minors,  to  secure  them  against  mal- 
administration and  waste  of  the  estate  by  tutors,  which  extends  on 
all  the  real  property  and  slaves  of  the  latter.  By  the  opinion  hereto- 
fore rendered  in  this  cause,  it  was  determined  that  Fouque,  the  ven- 
dor to  Vignaud,  of  the  property  sought  to  be  seized  and  sold;  did 
assume  and  take  on  himself,  their  tutorship  as  set  forth  by  the  plain- 
tiffs; and,  consequently,  subjected  his  property  to  all  incumbrances, 
in  such  cases  ordained  by  law,  to  secure  a  faithful  fulfilment  of  his 
trust,  and  prevent  loss  and  damage  to  his  wards.  In  relation  to  this 
part  of  our  former  judgment,  we  are  now  unable  to  discover  any 
good  reason  for  a  change  of  opinion. 

In  examining  the  points  filed  on  the  part  of  the  appellant  we  will 
invert  the  order  in  which  they  have  been  placed.  In  the  third  and 
last,  the  defendant's  counsel  assumes  as  true,  that  co-tutors  are  not 
bound  in  solidum.  According  to  the  authorities  relied  on  by  the 
plaintiffs'  counsel,  to  establish  a  joint  and  several  responsibility  of  co- 
tutors  in  favor  of  their  wards,  it  is  seen  that  when  more  than  one 
tutor  is  appointed,  without  distinguishing,  separating  and  dividing 
their  administration,  the  rights  belonging  to  the  tutorship  pass  to  them 
in  solidumy  and  the  acts  of  each  one  are  binding  on  all  who  have 
assumed  the  office  of  tutors;  and  they  are  all  answerable  to  the  minor, 
whether  this  estate  has  been  administered  by  one  alone  or  by  the 
whole  number.  See  Febrero^part  11^  b.  ch.  1,  n.  64  and  78.  Domaiy 
b.  2,  tit,  ly  sec.  2,  n.  28.  Dig.  b.  26,  tit,  7,  law  55.  But  whether  co- 
tutors  be  or  be  not  bound  in  solidumy  is  a  question,  the  solution  of 
which  is  not  necessary,  in  deciding  the  present  case:  for  it  is  not 
denied,  that  the  amount  now  claimed  by  the  appellants  came  into  the 
possession  of  Fouque;  and  the  appellee  resists  the  payment  on  the 
ground,  that  he  (Fouque)  never  held  the  money  as  tutor;  and  that 
consequently,  there  is  no  lien  or  mortgage  on  the  property  now  pur- 
sued. 

As  to  the  second  objection  made  to  the  plaintiffs'  right  to  pursue 
the  mortgaged  property  and  subject  it  to  sale,  while  in  the  hands 
of  a  third  possessor,  viz:  The  non-production  of  the  note  given  by 
Fouque  to  Vellio,  which  ought  to  have  been  the  basis  of  the  judgment 
obtained  against  the  former,  and  should  now  be  produced  in  evidence; 
we  are  of  opinion,  that  if  there  be  such  a  judgment,  regularly  pro- 
nounced by  a  court  of  competent  jurisdiction,  the  evidence  on  which 
it  was  rendered  cannot  be  required  in  the  present  suit.  Whether  the 
note  alluded  to  was  or  was  not  produced  on  the  trial  of  the  suit 
against  Fouque,  does  not  appear.  If  it  was,  it  remains  on  file  in  that 
action,  and  has  nothing  to  do  with  the  present  suit.  If  it  was  not,  we 
must  suppose  that  its  absence  was  supplied  by  other  legal  testimony. 
The  judgment  against  Fouque  is  stronger  evidence  of  his  being  in- 
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debled  to  the  plaintiffs  than  the  note  could  be  even  were  it  produced. 
It  is  true,  that  to  obtain  an  order  of  seizure  against  mortgaged  pro- 
pert7  in  the  hands  of  a  third  person,  the  plaintiff  must  produce  a 
judgment  against  the  original  debtor,  and  also  the  act  of  mortgage  on 
which  it  is  founded:  but  we  are  of  opinion,  that  the  law  on  this  sub- 
ject relates  to  conventional  mortgages,  and  forms  an  exception  to 
some  principles  relating  to  the  authenticity  of  judgments. 

In  proceeding  to  discuss  the  fir  stground  of  defence  assumed  by  the 
defendant,  it  is  proper  to  bring  into  view  some  of  the  rules  of  the 
Civil  Code,  which  specify  the  effects  of  mortgages  against  third  pos- 
sessors; and  which  relate  also  to  the  action  of  mortgage.  According 
to  these  rules,  to  procure  an  order  of  seizure  of  mortgaged  property 
in  the  hands  of  a  third  possessor,  three  things  are  required  to  be  done 
by  the  creditor;  to  obtain  a  judgment  against  the  principal  debtor; 
to  produce  a  copy  of  the  act  of  mortgage  in  due  form;  and  to  make 
oath,  that  the  amount  of  said  judgment  is  due  to  him,  and  that  the 
property  has  been  sold  to  a  third  person,  named  in  his  petition. — 
Civil  Code  462,  art.  43.  The  second  requisite  must,  of  necessity,  be 
dispensed  with  in  cases  of  tacit  mortgages. 

Although  the  demand  be  made  under  all  these  solemnities,  the 
third  possessor  may,  within  ten  days  from  his  being  served  with  an 
order  of  seizure,  oppose  the  sale  of  the  property  mortgaged,  which  is 
in  his  possession,  if  he  has  good  cause  to  show  in  support  of  such 
opposition,  as  that  the  mortgage  has  not  been  registered,  or  other  plea: 
he  is  also  entitled  to  the  benefit  of  discussion,  if  there  be  other  pro- 
perty in  the  hands  of  the  principal  debtor  mortgaged  for  the  same 
debt. — Same  authority  and  page. 

It  is  evident,  from  this  authority,  that  the  general  rule  is,  that  a 
mortgage  creditor,  before  he  can  pursue  proptirty  held  by  a  third  pos- 
sessor, must  obtain  a  judgment  against  his  principal  debtor.  We 
must,  therefore,  examine  the  document  offered  in  evidence  in  the  pre- 
sent case,  as  a  judgment  against  Fouque,  and  test  its  validity.  Should 
it  be  considered  absolutely  null  and  void,  or  in  other  words,  that  there 
is  no  such  judgment,  it  will  then  be  necessary  to  inquire,  whether 
there  be  any  exceptions  to  the  general  rule,  established  by  law;  and 
whether  the  situation  of  the  principal  debtor,  as  exhibited  by  the  evi- 
dence in  this  cause,  was  such  as  to  relieve  the  plaintiffs  from  the 
necessity  of  obtaining  judgment  against  him. 

In  opposition  to  the  propriety  and  legality  of  inquiring  into  the 
validity  of  the  judgment  obtained  against  the  principal  debtor  Fouque 
the  plaintiff  *s  counsel  cites  our  decision  in  the  case  of  Dufour  v.  Cam- 
francq.  It  is  true,  that  an  opinion  was  therein  expressed  contrary  to  a 
right  of  inquiring  collaterally,  into  the  validity  of  a  judgment  ren- 
dered by  a  court  of  competent  jurisdiction,  between  the  parties  to  the 
original  suit,  or  persons  claiming  under  them.  But  the  defendant,  in 
the  case  now  under  consideration,  is  an  entire  stranger  to  the  pro- 
ceedings against  Fouque;  and,  if  he  cannot  question  the  validity  of 
that  judgment,  as  a  means  of  defence  against  the  seizure  and  sale  of 
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property  acquired  from  the  principal  debtor,  no  means  of  protection 
would  be  left  for  him  against  the  most  iniquitous  collusion  or  fraud 
which  might  have  been  practised  between  the  original  creditors  and 
debtor. 

The  reasons  adduced  by  the  defendant's  counsel,  in  support  of  his 
first  point,  viz.  the  nullity  of  the  judgment  against  the  principal  debtor, 
so  far  as  they  are  founded  on  the  mere  forms  of  proceeding  in  that 
cause,  we  think,  are  of  little  weight:  and  such,  are  the  2d,  3d  and  4th. 
But  th6  first,  which  presumes  a  want  of  proper  parties  to  that  suit, 
and  consequent  non-existence  of  any  judgment,  is  of  much  more 
serious  import.  In  every  judgment,  the  agency  and  presence  of  three 
parties  are  required  ;juciexy  actor  et  reus.  To  condemn  without  first 
hearing  a  defendant,  or  giving  him  an  opportunity  to  be  heard,  is  con- 
trary to  all  principles  of  equity  and  law.  Therefore,  a  judgment  ren- 
dered against  a  person,  \yithout  citing  him  in  the  ordinary  manner, 
without  his  appearing,  or  any  thing  deemed  by  law  equivalent  to 
citation  or  appearance,  is  utterly  void;  and  imports  such  absolute 
nullity,  that  any  one  the  least  interested  in  opposing  its  effects,  may 
have  such  nullity  pronounced.  A  judgment  rendered  against  a  per- 
son legally  incapacitated  to  defend  himself,  or  expressly  privileged 
from  judicial  pursuit,  ought  to  be  considered  as  one  rendered  without 
parties,  and  absolutely  void. 

In  cases  wherein  application  is  made,  to  have  mortgaged  property 
seized  in  the  hands  of  a  third  possessor,  the  judgment,  which  the  law 
requires  to  be  produced  against  the  original  debtor,  may  be  viewed 
as  evidence  in  the  latter  proceeding,  and  subjected  to  all  legal  objec- 
tions within  the  power  of  the  defendant,  and  such  are  absolute  nullity, 
eoUusion  and  fraud. 

The  evidence  of  the  present  cause  shows  that  the  principal  debtor, 
Fouque,  had  made  a  cessio  bonorum  to  his  creditors;  and  that  syn- 
dics were  regularly  appointed,  who  proceeded  in  the  administration 
of  his  estate,  so  far  as  to  file  a  tableau  of  distribution  which  was  homolo- 
gated, before  the  plaintiffs  brought  suit  against  him.  Upon  the  sur- 
render of  his  property  the  usual  order  for  stay  of  proceedings  was 
granted  in  favor  of  the  insolvent;  which  certainly  protected  him  from 
all  judicial  pursuits,  until  final  adjustment  of  his  estate,  and  order  for 
distribution  and  payment  to  his  creditors:  except  such  as  proceed  on 
suggestion  of  fraud. 

It  is  believed,  that  the  homologation  of  a  tableau  of  repartition 
puts  an  end  to  the  legal  functions  of  syndics,  so  far  as  they  relate  to 
the  administration  of  an  insolvent's  estate;  and,  consequently,  they 
do  not  properly  represent  him  in  judicial  proceedings  beyond  that 
period.  This  doctrine  was  recognised  in  the  case  of  Phillips  v.  Fitz- 
gerald, 3  Martinis  Sep.  588. 

In  the  case  of  Fouque  v.  His  Creditors,  the  order  for  the  homolo- 
gation of  the  tableau  of  repartition  was  made  by  the  court,  which 
held  cognisance  of  the  coneursOy  in  the  year  1812.  The  suit  brought 
by  the  present  plaititiffs  against  him  and  bis  syndics,  was  not  com* 
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nienced  until  the  year  1817:  evidently  long  after  the  functions  of 
the  latter  had  ceased:  and  as  to  them,  was  correctly  discontinued. 

The  protection  granted  by  law  to  honest  and  unfortunate  debtors, 
who  have  made  a  fair  surrender  of  their  property,  against  personal 
arrests,  on  account  of  debts  previously  contracted,  has,  in  all  instances, 
been  held  inviolable.  But  when  a  release  has  not  been  granted,  pro- 
perty wliich  the  debtor  afterwards  acquires,  may  be  subjected  to  the 
payment  of  his  old  debts;  which  can  only  be  done  by  judicial  pur- 
suit against  him,  supported  by  proper  allegations  and  proof.  An  in- 
solvent is,  therefore,  not  absolutely  privileged  against  suits,  on  account 
of  debts  which  existed  previous  to  the  cession  of  his  estate.  '  If,  then, 
there  be  cases  in  which  he  may  be  sued,  on  account  of  debts  contract- 
ed prior  to  the  surrender  of  his  goods,  we  can  imagine  none  more 
■just  and  proper  than  a  suit,  the  object  of  which  is,  merely  a  liquida- 
tion of  the  debt  due  by  the  insolvent,  in  order  to  pursue  third  persons, 
who  may  be  responsible  for  such  debts  either  as  third  possessors  or 
sureties. 

We  are,  therefore,  of  opinion,  that  Fouque  was  legally  sued  and 
made  a  party  by  citation,  in  the  suit  of  these  plaintiffs  against  him; 
and  that  the  judgment  therein  obtained  is  good  and  valid.  This 
opinion  renders  unnecessary  any  inquiry  into  the  right  which  a  mort- 
gage creditor  has  by  law,  to  seize  the  mortgaged  property  in  the 
hands  of  a  third  possessor,  without  first  obtaining  judgqfient  against 
the  principal  debtor,  when  the  latter  has  become  insolvent. 

And  now  Livingston  applied  once  more  for  a  rehearing  with  a 
full  petition,  on  the  point  principally,  that  there  can  be  no  such  thing 
as  a  tutor  de  facto  as  opposed  to  one  de  jure,  that  he  must  either  be 
tutor  dejure  or  a  mere  intermeddler  in  the  affairs  of  the  minor.  He 
must  be  tutor  to  come  within  the  first  provisions  of  the  Civil  Code, 
p.  72-75.  If  he  was  not  tutor  then  he  must  have  administered,  to 
bring  him  within  the  provision  of  the  Code  456,  art.  20,  and  Fouque 
never  took  upon  himself  the  administration  of  the  property  of  the 
minors. 

(1  Martin,  N.S,  52.) 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  zeal  of  the  counsel  who  appears  for  the  defendant  has  enabled 
us  to  turn  our  attention  once  more  to  this  case:  and  the  very  able 
argument  in  which  he  has  examined  the  opinions  heretofore  de- 
livered, has  put  it  in  our  power  to  test  their  correctness,  and  has 
furnished  us  with  ample  means  to  detect  any  error  into  which  we 
may  have  fallen. 

Fouque,  the  vendor  of  the  property  which  is  now  pursued  in  the 
hands  of  the  present  defendant,  was  nominated  (jointly  with  one 
Vellio)  tutor  to  the  plaintiffs  by  their  mother,  siurviving  parent. 
After  her  death  an  inventory  of  her  property  was  made,  at  which 
Fouque's  presence  and  assistance  as  tutor  is  stated.    This  instrument 
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he  signed,  as  he  also  did  one  two  years  after,  in  which  he  appears  as 
tutor,  and  declares  himself  indebted  to  Vellio  as  executor  iu  the  sum 
of  5000  dollars  belonging  to  the  minors. 

On  these  facts,  this  court,  after  the  first  argument,  said,  ^  we  find 
Fouque's  express  and  tacit  acceptance  of  the  tutorship,  for  he 
assumes  the  quality  or  title  of  tutor,  by  subscribing  an  act  in  which 
it  is  given  to  him.  His  assistance  as  tutor  to  the  inventory  must  be 
presumed  to  have  had  in  view  the  giving  faith  and  regularity  to  the 
inventory  to  which  the  law  imperatively  demands  the  presence  of 
the  tutor." 

It  is  now  contended  there  is  error  in  this  opinion.  Because  the 
law  only  gives  a  mortgage  on  the  property  of  the  tutor,  Civil  Code, 
72,  75,  or  on  the  property  of  him,  who,  witliout  being  tutor,  takes  on 
himself  the  administration  of  the  property  of  the  minor.  Civil  Code, 
456,  art.  20.  And  it  is  said  the  person  nominated  by  the  father  was 
not  confirmed  by  the  judge — did  not  take  an  oath,  did  not  furnish  secu- 
rity; therefore,  he  was  not  tutor,  and  the  first  clause  of  the  law  already 
cited  does  not  apply  to  hinL  He  did  not  administer  the  property; 
therefore,  he  is  not  responsible  under  the  second. 

If  the  first  position  be  found  true,  we  shall  have  to  lament  the 
great  defects  of  our  law,  on  a  subject  in  which,  above  all  others,  it 
has  displayed  the  utmost  anxiety  that  its  provisions  should  be  com- 
plete and  operative.  For  it  is  obvious  that  if  the  person  who  is 
notninated  tutor,  can  accept  the  trust  and  afterwards  shelter  himself 
against  the  responsibilities  which  flow  from  this  acceptance,  by 
pleading  a  non-compliance  with  formahties  ihat  it  was  his  duty  lo 
fulfil^  the  whole  policy  of  our  jurisprudence  in  this  particular  is 
defeated,  and  we  are  led  to  the  strange  and  pernicious  result  that 
men  can  find  protection  in  their  own  wrong. 

We  still  continue  under  the  impression  we  were  after  the  first 
argument  of  the  cause — that  if  the  person  nominated  tutor  in  a  will 
takes  that  quality  in  a  public  instrument  connected  with  the  dis- 
charge of  his  duties  as  tutor,  that  it  is  an  acknowledgment  of  his 
acceptance  of  the  office.  This  position  does  not  indeed  appear  to  be 
controverted,  but  it  is  strongly  urged  that  acceptance  does  not  make 
him  tutor,  and  it  is  supposed  to  be  shown  conclusively  that  he  is  not, 
by  putting  the  case  of  Fouque  having  brought  a  suit  in  which  his 
quality  of  tutor  was  denied.  In  such  a  case  it  is  said  the  production 
of  the  will  and  the  inventory  would  not  establish  his  capacity,  and 
if  they  would  not,  we  must  say  they  do  not  prove  him  to  be  tutor  in 
the  instance  now  before  us. 

The  fallacy  of  this  argument  we  think  consists  in  not  distinguish- 
ing between  those  objections  which  might  be  made  by  defendants  to 
the  demands  of  a  person  calling  himself  tutor,  and  those  which  the 
law  accords  to  a  person  who  is  sued  in  a  character  which  he  has 
taken  on  himself.  Now  it  appears  to  us  clear,  that  if  Fouque,  instead 
of  being  plaintiff  as  in  the  case  put,  was  defendant,  that  the  produc- 
tion of  the  will  appointing  him  tutor,  and  the  public  act  accepting 
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the  trust,  would  be  sufficient  to  authorise  judgment  against  him  in 
that  capacity.  The  general  and  well  established  rule  on  this  subject, 
is,  that  a  person  who  has  acted  in  a  particular  capacity  or  who  has 
exercised  a  public  trust,  cannot  contradict  the  fact  of  his  appointment 
even  when  sued  for  the  penalties  inflicted  on  those  who  being  legally 
appointed,  neglect  certain  duties  imposed  on  them.  Peake^s  EvU 
dencBf  21,  By  a  law  of  the  Far  it  das  y  tutors  are  concluded  by  the 
inventory  they  make  of  minor's  property,  and  are  not  permitted  to 
show  there  is  error  in  it.  There  is  the  same  or  more  reason  for 
holding  they  should  not  be  allowed  to  say  they  were  mistaken  in  the 
character  they  acted  in,  when  they  made  it.     Par.  3,  tit.  18,7. 120. 

The  office  of  tutor  is  one  not  only  of  great  importance  to  the  pri- 
vate interest  of  those  for  whom  it  is  created,  but  also  to  the  public 
who  are  deeply  interested  in  protecting  the  rights  of  all,  who  are 
not  of  an  age  to  protect  themselves.  The  law  has  therefore  made 
an  acceptance  of  the  office  compulsory,  imless  the  person  nominated 
is  one  of  those  who  are  excused  from  serving.  It  was  the  duty  of 
Fouque,  when  apprised  of  his  nomination,  either  to  have  his  objec- 
tions presented  to  the  judge,  against  being  obliged  to  accept  the 
charge,  or  in  case  no  such  objections  existed,  to  have  went  on  and 
obtained  the  judge's  confirmation  before  he  accepted. — Dig,  26,  7 
and  1  and  5,  no.  9.  The  law  which  requires  it,  and  the  oath  and 
security  were  not  made  for  his  benefit,  but  the  minor^s;  and  he  has 
no  more  right  to  claim  its  protection  than  he  would,  in  case  he  con- 
tracted with  the  minor,  be  permitted  to  avoid  the  contract,  because 
the  minor  enjoyed  that  privilege  where  the  formalities  of  the  law  had 
been  neglected.  He  who  receives  the  tutorship,  says  Febrero,  with- 
out observing  all  the  legal  solemnities,  incurs  the  same  responsibility 
as  the  legal  tutor,  and  his  property  is  subject  to  the  same  liens; 
because  the  intruder  ought  not  to  be  in  a  better  situation  than  he  who 
follows  and  obeys  the  commands  of  the  law. — Febrero,  Juicio  de 
ConcursOy  lib.  3,  cap.  3,  §  1,  n.  53.  We  are  of  the  same  opinion,  and 
conclude,  that  the  mortgage  given  by  law  on  the  paroperty  of  those 
who  are  tutors,  attached  on  that  of  the  vendor  of  this  property  in  the 
hands  of  the  present  defendant 

But  admitting,  that  on  this  branch  of  the  ii^q^bry.  there  should 
exist  some  doubt,  we  believe  there  cannot  be  any  on  the  second,  and 
that  Fouque  by  his  act  comes  clearly  within  the  provision  of  the 
Code  which  gives  a  mortgage  on  the  property  of  those  who  inter- 
meddle in  the  administration' of  a  minor's  estate.  In  discussing  this 
question,  the  counsel  has  earnestly  cautioned  the  court,  against  at  all 
taking  into  view  the  fact  of  Fouque  being  appointed  tutor  in  the 
will.  But  why  we  should  not  lake  it  into  consideration,  we  have 
really  been  unable  to  perceive.  Nor  in  doing  so,  do  we  apprehend 
any  such  result  as  that  we  are  warned  against — namely,  of  declaring 
that  Fouque  was  tutor  because  he  administered,  and  he  administered 
because  he  was  tutor.  To  come  to  such  conclusions,  on  such  rea- 
soning, would  not  be  doing  justice  to  the  defendant.    But  without 
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using  the  appointment  of  Fouque,  and  his  acceptance^  to  involve  the 
appellant  in  a  circle  from  which  he  could  not  escape,  we  think  that 
in  deciding  on  the  evidence  before  us,  whether  there  was  an  admin- 
istration of  the  minor's  property  by  him  or  not,  that  the  circumstance 
of  his  being  appointed  tutor  in  the  will,  and  of  his  having  accepted 
the  office,  ought  to  be  considered,  in  order  to  enable  us  to  form  a  cor- 
rect opinion  of  the  real  nature  of  the  act  from  which  that  administra- 
tion is  inferred.    A  man  who  received  a  minor's  property  in  the 
character  of  a  depositary,  could  not  be  said  to  administer  it    But,  if 
it  was  doubtful  whether  it  came  into  his  hands  as  a  depositary,  or 
not,  if  it  was  asserted  that  he  got  it  under  a  pretence  that  he  had  a 
legal  right  to  control  it,  and  that  he  retained  it  in  that  view,  would 
not  the  relation  in  which  he  stood  to  the  minor  be  a  proper  subject 
of  inquiry  in  order  to  ascertain  the  true  nature  of  the  act?    In  a  case 
such  as  that  before  us,  if  two  tutors  were  appointed  by  the  will,  and 
one  of  them  accepted  the  trust,  and  as  tutor  received  the  property  or 
moneys  of  the  minor,  this  would  be  prima  facie  an  act  of  administra- 
tion in  him,  though,  in  a  mere  stranger,  it  might  amount  to  nothing 
more  than  a  borrowing.     Whenever  the  act  is  equivocal  the  guo 
animo  with  which  it  is  done,  must  be  resorted  to,  and  our  knowledge 
of  it  is  greatly  assisted  by  referring  to  the  character  in  which  the 
party  acted. 

The  term  administer,  as  used  in  the  law  which  gives  this  mort- 
gage, has  been  defined  by  the  counsel  <^some  act  in  relation  to  an 
estate  such  as  none  but  the  owner,  or  one  authorised  by  him  could 
legally  do."  This  definition  is  not  complete,  inasmuch  as  the  law 
may  frequently  confer  an  authority  after  the  death  of  the  owner,  the 
assumption  of  which,  on  the  part  of  another,  would  be  clearly  an  act 
of  administration.  With  the  addition  of  words  to  express  this  idea 
we  should  consider  it  correct.  It  would  then  be  "  some  act  in  relation 
to  an  estate  such  as  none  but  the  owner,  or  one  authorised  by  him, 
or  by  law,  in  case  of  his  decease,  could  legally  do.''  Examining  the 
act  done  by  Fouque,  we  find  him  to  come  completely  within  this 
definition.  He  appeared  at  the  making  of  the  inventory,  assisted  at 
it,  and  took  on  himself  the  quality  of  tutor.  Here,  certainly,  was 
an  act  in  relation  to  this  property  which  no  person,  but  one  authorised 
bylaw,  had  legally  a  right  to  do;  for  on  it  mainly  depended  the  rights 
of  the  minors.  Had  he  refrained  from  meddling  with  it,  a  tutor 
legally  appointed  would  have  watched  over  their  interests,  and  taken 
measures  for  the  preservation  of  their  property. 

Still  less  equivocal  do  we  conceive  the  act  of  drawing  from  Vellio 
the  money  of  the  minors.  If  he  had  merely  borrowed  it,  as  any  other 
stranger  would,  why  did  he  sign  an  instrument,  acknowledging  the 
receipt  of  the  money,  in  which  it  is  stated  he  appeared  as  tutor  to  the 
minor  children?  His  taking  it  in  that  capacity  implied  authority 
over  it,  and,  in  our  opinion,  was  clearly  an  intermeddling  in  the  ad- 
ministration of  the  property.  Vellio,  who  was  appointed  co-tutor,  and 
who  was  responsible  for  Fouque,  taking  security  that  the  money 
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should  be  repaid,  does  not  in  our  opinion,  change  the  nature  of  the 
transaction.  It  is  evident  the  money  was  given  to  Fouque  as  tutor. 
Had  he  been  tutor,  there  is  not  a  doubt  this  would  have  been  an  act 
of  administration.  If  he  was  not,  receiving  in  that  capacity  was  an 
intermeddling. 

The  other  objections  made  to  the  recent  judgment  of  the  court,  we 
deem  unnecessary  to  notice  any  further  than  to  say,  that  they  have 
been  all  examined,  and  that  after  an  attentive  consideration  we  do 
not  think  they  are  well  founded.  We  have  in  the  particular  notice 
taken  of  this  application,  deviated  from  the  usual  practice  of  the 
court,  and  have  found  a  reason  for  doing  so,  in  the  sincerity  of  the 
conviction  expressed  by  the  appellants'  counsel,  that  there  was  error 
in  the  judgment  already  rendered.  After  as  much  attention  as  we 
are  able  to  bestow  on  any  cause,  we  think  the  opinion  of  the  court 
fully  supported  by  reason  and  authority.  If  the  case  was  a  doubtful 
one,  we  should  feel  an  inclination  to  come  to  the  conclusion  which 
we  have  already  expressed.  The  law,  in  all  its  provisions,  manifests 
an  almost  parental  solicitude  for  the  interest  of  minors,  and  it  is  our 
duty  to  see  that  the  formalities  which  it  has  created  for  their  protec- 
tion, should  not  be  used  as  a  means  to  sanction  the  waste  and  de- 
struction of  their  property. 

The  rehearing  is  therefore  refused. 


Rowlett  V.  Grieve's  Syndics.     VIII.  483. 

THIS  case  turned  on  a  question  of  facts;  the  principle  .recognised 
that  one  partner,  having  at  the  expiration  of  his  partnership  paid  all 
the  debts  of  the  partnership,  is  of  course  subrogated  to  the  rights  of 
the  creditors  of  that  partnership  on  the  joint  property. 
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Patterson  v.  M'Gahey.     VIII.  486. 

THIS  case  was  a  conflict  between  a  creditor  proceeding  by  attach- 
ment against  the  property  of  an  absent  debtor,  and  a  factor  in  pos- 
session of  the  goods  claiming  for  the  general  balance  of  his  account 
The  ^court  said:  "  It  is  a  principle  of  the  law  merchant,  settled  by 
repeated  decisions,  that  the  factor  has  a  lien  upon  the  goods  of  bis 
principal  in  his  hands  for  the  general  balance  of  his  account:  but 
when  the  factor,  being  the  creditor  of  his  principal  for  advances 
already  made,  receives  from  him  a  consignment  of  produce,  that 
principle  applies  with  particular  force,  for  such  consignment  is  evi- 
dently a  remittance/'* 

It  was  contended  that,  whatever  lien  the  factor  had  on  the  forty- 
four  bales  of  cotton,  he  had  lost  by  taking  a  mortgage  on  sundry 
slaves  and  immovables,  the  property  of  defendant,  giving  him  one 
yearns  credit  to  pay  the  sum  therein  recognised  to  be  due.  The 
court  said,  it  would  be  worth  inquiring,  if  the  factor  has  in  &ct  given 
up  his  lien  by  taking  such  a  mortgage,  if  it  were  clearly  shown  that 
the  sum,  for  which  the  mortgage  was  given,  includes  the  amount 
here  claimed.    But  this  does  not  appear  with  a  certainty. 

A  rehearing  upon  this  point  was  granted,  and  the  court  (10  Mar^ 
tiriy  122)  declared  it  too  uncertain  whether  the  debt  thus  secured 
was  the  same  with  that  claimed  by  lien. 

*  Many  have  regretted  that  this  principle  of  the  universal  law  of  commerce  lias  beea 
narrowed,  by  the  Louisiana  Code,  art.  3214,  to  9ptc\fic  advances  on  consignments. 
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Scolefield  et  al.  v.  Bradlce.     VIII.  495. 

An  attachment  in  the  hands  of  a  garnishee  is  sufficient  to  place  the  property  in  the  cufr- 
tody  of  the  law,  and  the  sheriff  has  no  right  aller  service  of  such  an  attachment  to  go 
and  take  the  property  from  the  garnishee  without  a  further  order  of  the  court 

The  property  of  a  debtor  does  not  become  the  common  stock  of  his  creditors  except  in 
case  of  insolvency. 

APPEAL  from  the  court  of  the  first  district 

Debbiokt,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  having  attached  the  property  of  the  defendant,  and 
obtained  judgment  against  him,  were  proceeding  to  have  it  levied  on 
the  proceeds  of  the  goods  attached,  when  Thomas  Holt  interfered  and 
pretended  to  be  paid  in  preference  to  them;  being  an  attaching  credi- 
tor of  the  defendant's  property  of  an  anterior  date.  Three  questions 
arise  on  this  contest.  1.  Is  the  property  attached  the  same?  2.  Are 
both  attachments  equally  regular  and  complete?  3.  Has  the  first 
attaching  creditor  a  right  to  be  paid  first? 

I.  The  property  in  dispute  consists  in  goods  of  the  defendant^ 
which  had  been  in  the  possession  of  Charles  B.  Sweetzer,  an  agent 
of  his,  and  which  Sweetzer,  on  leaving  this  country,  had  placed 
under  the  care  of  Wm.  and  Joseph  Hyde,  of  this  place,  according  to 
instructions  from  his  employer.  The  goods  were  not  received  from 
the  store  in  which  they  were  deposited;  but  the  key  of  the  store  and 
the  invoices  of  the  goods  were  delivered  to  the  Hydes.  Things 
were  in  that  situation,  when  Thomas  Holt  laid  the  first  attachment 
on  the  property  of  the  defendant  in  their  hands.  The  answer  and 
deposition  of  J.  W.  Hyde,  as  garnishee,  establish  the  facts  as  above 
stated.  The  plaintiffs  in  this  case  and  several  other  creditors  after- 
wards laid  attachments  also  on  the  goods  of  the  defendant  in  the 
hands  of  J.  W.  Hyde.     His  answers  are  the  same  in  all  cases. 

But  the  plaintiffs,  some  days  after  having  attached  the  property,  in 
the  same  hands  and  in  the  same  manner  as  the  other  creditors,  caused 
the  sheriff  to  attach,  particularly  a  certain  quantity  of  goods  in  a 
store  No.  4  Bienville  street.  Are  these  goods  distinct  from  those 
which  had  been  already  attached  in  the  hands  of  J.  W.  Hyde?  An 
attempt  has  been  made  to  show  that  they  are;  and,  by  the  manner  in 
which  this  second  attachment  is  described,  some  doubt  has  been 
created  respecting  their  identity;  but  from  an  examination  of  the 
records  of  the  several  suits  brought  against  Samuel  S.  Bradlee's  pro- 
perty and  the  whole  course  of  those  proceedings,  it  evidently  results 
that  the  goods  here  in  dispute,  are  the  identical  goods  which  were 
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placed  under  the  care  of  tlie  Hydes,  by  S weetzer,  and  which,  having 
been  attached  in  the  hands  of  J.  W.  Hyde  in  this  suit  and  several 
others,  were  claimed  by  Joseph  P.  Bradlee,  and  finally  released  from 
that  claim  by  the  judgment  of  this  court  Should  it,  however,  be 
deemed  satisfactory  that  dire<;t  proof  should  be  quoted  in  support  of 
that  belief,  it  may  be  found  in  the  sheriff's  account  of  the  sale  of 
the  goods,  where,  among  the  items  deducted  out  of  the  gross  amount 
he  mentions  the  store  rent  and  other  charges  which  he  paid  to  the 
Hydes,  and  the  costs  of  court  in  all  the  attachment  suits  carried  on 
against  those  very  goods;  and  it  may  be  further  proved  in  the  testi- 
mony of  J.  W.  Hyde,  who  swears  that  the  store  in  which  those 
goods  were  placed,  and  of  which  the  Hydes  paid  the  rent,  is  the 
same  store  in  which  the  same  goods  were  aAerwards  sold  by  the 
sheriff. 

The  bill  of  exceptions,  by  which  the  plaintiffs  complain  that  they 
were  not  permitted  to  show  by  oral  testimony,  that  Hyde,  the  gar- 
nishee, never  was  in  possession  of  the  goods  attached  in  this  case, 
we  think,  cannot  avail  them.  They  themselves  attached  in  his  hands 
these  identicad  goods,  before  they  pretended  to  attach  them  again  in 
another  form.  There  is  abundant  proof  on  record  that  Hyde  had 
them  in  his  possession,  and  among  others  the  sheriff's  account,  and 
return,  against  which  we  think  that  oral  evidence  could  not  be 
received. 

II.  The  second  ground,  insisted  on  by  these  plaintiffs,  is  that  their 
attachment  is  regular  and  right,  while  the  others  are  insufficient 
The  fact  on  which  they  rely,  in  support  of  that  assertion  is,  that  not 
content  with  attaching  in  the  hands  of  the  garnishee  the  property  of 
the  defendant,  as  did  the  other  creditors,  they  afterwards  caused  the 
sheriff  to  take  it  into  his  particular  custody.  We  think,  however, 
not  only  that  an  attachment  in  the  hands  of  a  garnishee,  is  sufficient 
to  place  the  property  in  the  custody  of  the  law;  but  that,  after  the 
service  of  such  an  attachment,  the  sheriff  had  no  right  to  go  and 
take  the  property  from  the  garnishee,  without  a  further  order  of  the 
court;  and  that,  by  taking  it,  he  has  neither  bettered  the  situation  of 
these  plaintiffs,  nor  made  the  condition  of  the  others  worse. 

in.  These  plaintiffs  contend  that  the  first  attaching  creditor  has  no 
right  to  be  paid  in  preference  to  them;  in  others  words,  that  the  pro- 
perty attached  ought  to  be  distributed  among  the  attaching  creditors. 
We  know  of  no  circumstance  where  the  property  of  a  debtor  be- 
comes the  Gammon  stock  of  his  creditors,  except  that  of  insolvency. 
The  debtor  in  this  case  is  a  foreigner,  and  resides  abroad.  He  cannot 
claim  the  benefit  of  our  insolvent  laws,  nof  can  bis  creditors  invoke ' 
those  laws  in  their  behalf. 

It  is,  therefore,  ordered,  adjudged  and  deeareed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Grimes,  for  the  plaintife. 

Ibffman^  for  the  defendant 
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The  heir  muj  avail  himself  of  the  testator's  insanity,  although  his  interdiction  was  not 

provoked. 
A  public  act  may  be  impeached  by  the  subscribing  witnesses. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

This  case,  which  was  originally  instituted  against  the  deceased's 
executor  alone,  was  before  this  court,  in  June  term,  1819,  and  re- 
manded. On  its  return  to  the  parish  court,  the  heirs  were  made 
parties.     6  Mar  tin  ^  731. 

They  pleaded  the  insanity  of  the  testator,  and  consequent  nullity 
of  the  will;  that  neither  the  plaintiff  nor  her  child  could  receive 
any  thing  under  a  will;  nor  could  she,  being  a  slave,  maintain  any 
action,  except  against  such  persons  as  unlawfully  detained  and 
deprived  her  of  her  liberty;  that  the  clauses  of  the  said  will  invoked 
by  the  plaintiff,  are  contrary  to  law  and  void.  They  prayed  that  the 
cause  might  be  tried  by  a  jury. 

The  following  issue  was  submitted  to  the  jury,  by  the  defendant. 
E.  R.  Avart,  was  not  of  sound  mind,  at  the  time  of  making  and 
signing  the  last  will  and  testament,  upon  which  this  action  is 
brought. 

The  plaiirtiff's  counsel  objected  thereto,  urgirig  that  imder  the 
Civil  Code,  80,  art  17,  such  proof  is  inadmissible.  The  parish 
court  overmled  the  objection,  and  he  took  a  bill  of  exceptions. 

The  jury  found  the  issue  for  the  deifendants. 

A  new  trial  was  moved  for  on  the  affidavit  of  the  plaintiff 's  coun- 
sel, stating  the  discovery  of  new  and  material  evidence,  not  in  his 
knowledge  before,  viz:  tfiat  Cherbonnier  went  to  see  the  testator 
about  the  time,  and  after  he  made  his  will,  remained  with  him  a  con- 
siderable time,  and  he  believes  he  was  during  the  whole  time  of  per- 
fect, sound  mind.  Risteau  was  present,  when  A.  Choppin,  one  of 
the  heirs,  came  to  the  testator's  house  (after  he  had  given  himself  the 
stroke  with  a  sword,  which  occasioned  his  death,  and  before  he  made 
his  will)  and  took  out  from  a  desk  a  check  which  he,  Choppin, 
had  given  to  Avart  the  day  before,  to  purchase  and  emancipate  the 
plaintiff. 

The  new  trial  was  refused,  and  the  plaintiff  appealed. 

The  will  is  an  authentic    one  and   has  the   following  clause: 
Erasmus  R.  ^variy  residing  in  this  ciiy,  in  Conti-sireet,  has  been 
foundy  by  the  said  notary  and  witnesses^  lying  on  his  bed,  sick  of 
bodyy  but  of  sound  mind,  memory  and  understandings  as  it  ap- 
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peared  to  the  said  notary  and  witnesses.  Among  other  disposi- 
tions, the  testator  acknowledges  for  his  natural  child,  Gaston,  the  son 
of  the  plaintiff,  a  mulatto  woman,  belonging  to  Nicholas  Lauve,  be- 
queaths freedom  to  her  and  the  usufruct  during  her  life  of  two  houses 
and  the  lot  of  ground  on  which  they  stand,  with  a  sum  of  money; 
and  to  the  said  Gaston,  at  the  death  of  his  mother,  the  property  of 
the  said  houses  and  lot,  burdened  with  the  usufruct.  He  made  seve- 
ral other  legacies  and  concluded  by  instituting  for  his  heirs,  by  equal 
shares,  his  brothers,  and  sisters,  and  appointing  his  brother  Robert 
Avart,  his  executor.  The  will  terminates  by  the  following  clause: 
il  is  thus,  that  this  last  will  has  been  dictated  by  the  testator  to 
the  notary,  who  has  written  the  same  as  it  has  been  dictated;  and 
the  said  notary,  having  read  this  said  wilt  to  the  testator,  he  has 
declared  to  understand  and  compreficnd  well  the  same,  and  to 
persevere  therein;  the  whole  in  the  presence  of  the  said  witnesses. 

This  case  was  argued  at  much  length  by  De  Armas,  for  the  plain- 
tiff, and  Mazureatt,  for  the  defendants,  and  was  in  December  term 
decided  as  follows:  (10  Martin,  25.) 

Martin,  J.)  delivered  the  opinion  of  the  court  last  December. 

The  plaintiff's  counsel  urges,  that  a  will  cannot  be  attacked  on  the 
ground  of  the  testator's  insanity,  unless  his  interdiction  was  at  least 
provoked  during  his  life;  that  when  a  will  contains  a  clause  attesting 
the  testator's  Siinity,  parol  evidence  cannot  be  admitted  to  disprove 
it;  that  an  affidavit  for  a  continuance,  on  the  ground  of  newly  dis- 
covered evidence,  needs  not  to  be  made  by  the  party  himself,  but 
may  be  so  by  the  counsel,  or  attorney-at-law. 

1.  Both  parties' admit,  that  before  the  promulgation  b(  the  Code, 
tfie  party  attacking  a  will,  on  account  of  the  insanity  of  the  testator, 
had  no  need  to  show  that  the  interdiction  of  the  latter  had  been  pro- 
^Foked. 

The  Code,  therefore,  affords  ns  the  only  rule  of  conduct,  though 
we  may  be.  aided  by  the  labors  of  law  writers,  and  by  the  decisions 
of  courts. 

It  is  difficult  to  find  any  sense  in  the  article  relied  on  by  the  plain- 
tiff's counsel,  "after  the  death  of  a  person  interdicted,  the  validity  of 
acts  done  by  him  or  her,  cannot  be  contested  for  cause  of  insanity, 
unless  the  interdiction  was  pronounced  or  petitioned  for,  previous  to 
the  death  of  such  a  person.**     Civil  Code,  80,  art.  16. 

In  the  French  text,  the  words  person  interdicted,  aire  rendered  by 
nn  interdit. 

Now  can  there  be  any  interdicted  person,  whose  interdiction  wa» 
not  pronounced  previous  to  the  death  of  such  person?  Can  any  one 
be  interdicted  after  his  death? 

It  is  evident,  that  in  transcribing  the  corresponding  article  of  th^ 
Napoleon  Code,  the  words  un  interdit,  have  been  subi^ituted  to  th^ 
words  un  individu. 
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Are  we  at  liberty  to  correct  this  error,  and  to  substitute  in  the 
English  text,  the  words  an  individual^  to  the  words  a  person  inter* 
dicledf  or  to  erase  the  word  inierdicted? 

The  counsel  of  both  parties  have  argued  as  if  we  were,  and  it 
is  the  only  manner  of  giving  any  meaning  to  the  words  of  the  legis- 
lature. 

Taking  this  for  granted,  it  is  clear  that  if  no  other  part  of  the  Code 
control  this  article,  donations  are  not  excepted  from  it. 

The  defendants  present  the  following,  as  a  part  of  the  Code  which 
controls  this  article:  '^  to  make  a  donation  inter  vivos,  or  mortis  causa y 
one  must  be  of  sound  mind."     Id.  208,  art.  5. 

The  sanity  of  an  alienor  is,  without  this  article,  required  in  every 
case.     Not  less  in  a  sale,  exchange,  &c.,  than  in  a  donation. 

A  statute  ought  to  be  so  construed,  timt  every  part  of  it  may  have 
some  meaning  and  effect.  If  a  donation  be  not  put  on  a  different 
ground  from  any  other  alienation,  what  effect  has  this  last  article  of 
the  Code? 

In  emphatically  and  expressly  requiring  the  sanity  of  the  donor, 
the  legislature  made  it  more  particularly  a  sine  qua  non  of  this  kind 
of  alienation,  which  the  donee,  or  the  person  claiming  under  him,  may 
be  called  on  to  establish,  even  when  the  donation  is  not  formally  at* 
tacked, on  account  of  its  absence;  we  incUne  to  the  opinion  of  the 
jurists  and  courts  of  France,  who  have  held  that  tlie  two  correspond- 
mg  articles  of  the  Napoleon  Code  are  to  be  construed  together,  so  as 
to  exclude  donations  from  the  operation  of  the  first. 

The  evident  object  of  this  article  was  the  protection  of  alienees, 
from  the  rapacity  of  near  relations  of  an  insane  person,  who  might 
neglect  to  have  him  interdicted,  in  order  to  induce  purchases  from 
him,  with  the  view  of  causing  them  to  be  afterwards  set  aside. 

A  donee,  legatee,  or  instituted  heir,  needs  no  such  protection;  as 
he  gives  nothing,  he  cannot  be  injured. 

If  this  be  the  case,  as  to  a  donation  inter  vivos,  it  must  be  particularly 
so  as  to  a  last  wilL  The  persons  around  a  dying  man  tiiight  easily 
defeat  the  rights  of  the  heir  at  law,  if  they  could  improve  a  moment 
of  delirium  or  stupor  so  ordinary  before  dissolution,  to- procure  an 
apparent  will,  that  would  baffle  investigation;  unless  the  heir  had 
such  timely  notice  as  would  enable  him  to  provoke  the  interdiction  of 
the  dying  man. 

II.  The  next  point  seems  to  have  been  before  us  in  the  case  of 
Langlish  v.  Schons  et  aL,  5  Martin,  405.  We  there  held  that  a  pub- 
lic act  might  be  impeached  by  the  witnesses  who  subscribed  it.  The 
declaration  of  such  witnesses,  in  this  as  in  every  other  case,  may  be 
opposed  by  other  testimony. 

III.  The  affidavit  of  the  attorney-at-law,  or  counsel,  stating  the 
discovery  of  new  evidence,  not  in  the  knowledge  of  the  party,  and 
which  the  latter  could  not  have  discovered,  is  notsuffieient,  when  his 
silence  or  absence  is  not  accounted  for. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  parish  court  be  afiSrmed  with  costs. 

A  rehearing  was  granted,  and  argued  by  Livingston^  for  the  plain- 
tiff. 

Mazurtau^ioi  the  defendants. 

The  following  opinion  was  now  pronounced  after  a  rehearing. 
(10  Martin,  29.) 

Martin,  J.  After  a  mature  reconsideration  of  the  opinion  pro- 
nounced in  this  cause  in  December  last,  it  does  not  appear  to  me  that 
there  would  be  any  propriety  in  tnaking  an  alteration  in  its  disposi- 
tions. 

It  seems  to  me,  the  continuance  was  rightly  denied,  even  if  it  be 
clear  that  the  affidavit  was  properly  made  by  the  attorney-at-law  in- 
stead of  the  plaintiff. 

I  express  no  opinion  whether  an  attorney  in  fact,  who  represents  a 
slave  suing  for  his  freedom,  may  be  received  instead  of  the  party. 
Judge  Porter,  before  his  departure,  having  doubted  the  correctness 
of  the  opinion  of  the  court  in  this  respect,  but  acquiescing  with  us  in 
all  the  other  parts  of  it,  admitting  the  propriety  of  the  continuance 
being  denied  on  the  affidavit,  even  if  it  were  made  by  the  party  her- 
self. I  think  it  better  to  reserve  the  final  settlement  of  the  question, 
for  a  case  in  which  the  solution  of  it  may  be  necessary  to  a  decision. 

Mathews,  J.«  concurred. 


Franqoise  v.  Delaronde.     VIII.  619. 

The  purchaser  of  the  real  estate  of  a  minor  cannot  avail  himself  of  the  prescription  hrevi 
temporU,  if  all  the  legal  formalities  were  not  observed  in  the  sale. 

APPEAL  from  the  coiurt  of  the  first  district 

Mathews,  J.,  delivered  the  opinion  of  the  court 

This  suit  was  instituted  by  the  appellant,  who  was  plaintiff  in  the 
court  below,  to  recover  a  lot  of  ground,  in  the  city  of  New  Orleans, 
as  described  in  the  petition.  The  defendant,  in  his  answer,  claims 
title  to  the  property  in  dispute  by  purchase  and  by  prescription. 
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The  facts  in  the  case  show  that  the  appellant  was  the  owner  of  the 
lot  for  which  she  now  sues — that  in  the  month  off  January,  1806, 
being  then  eighteen  years  old,  she  and  her  mother,  her  natural  tutrix, 
applied  to  a  judge  of  the  superior  court  of  the  late  territorial  govern- 
ment, for  permission  to  sell  the  lot,  by  a  petition,  in  writing^  And 
that  an  order  was  obtained  from  the  judge,  authorising  the  sale,  a9 
requested,  and  requiring  security  on  the  part  of  the  seller  for  the 
price.  The  petition  and  order  of  the  judge  are  incorporated  in  the 
act  of  sale,  made  by  the  mother,  as  tutrix  of  her  daughter,  to  the  de- 
fendant and  appellee.  Under  this  sale,  he  has  been  more  than  ten 
years  in  possession,  since  the  plaintiff  came  to  the  age  of  majority,  and 
before  bringing  this  suit. 

On  these  facts,  two  questions  of  law  are  raised  for  the  consideration 
of  this  court.  Did  the  conveyance  transfer  the  property  to  the  defen- 
dant? If  it  did  not,  is  it  a  title  sufficient  to  support  a  plea  of  prescrip- 
tion? 

As  to  the  first  of  these  questions,  we  are  of  opinion,  with  the 
counsel  of  the  appellant,  that  the  act  of  sale  was  so  informally  and 
illegally  made,  as  not  to  convey  a  valid  or  indefeasible  title  to  the 
appellee.  Tutors  have  no  right  to  sell  the  immovable  property  of 
their  wards,  unless  under  particular  circumstances  and  conformably  to 
specific  formalities  prescribed  by  law.  These  are  fully  laid  down  in 
Partida  3,  18, 60,  which  was  in  full  force,  at  the  time  the  sale  was 
made,  and  were  not  complied  with. 

Whether  or  not  the  conveyance  be  a  sufficient  foundation  for 
the  prescription  of  ten  years,  is  a  question  of  more  difficult  solu- 
tion. 

To  acquire  an  indefeasible  right  to  property,  under  the  prescrip- 
tions of  ten  and  twenty  years,  a  just  title,  good  faith  and  uninterrupted 
possession  are  necessary  on  the  part  of  the  possessor,  lliese  are 
fully  explained  by  difierent  writers  on  the  subject.  A  sale  made  in 
due  form,  which  would  be  translative  of  property,  if  the  seller  were 
the  real  owner,  although  he  be  not,  if  the  purchaser  be  ignorant  of 
that  fact,  is  a  title  sufficiently  just  to  prescribe  under.  The  good 
faith  requisite  for  prescription  is  an  honest  belief  by  the  possessor 
that  he  has  acquirea  a  title  to  the  property  which  he  possesses:  justa 
opinio  qusRsili  dominii.  In  the  present  case,  there  is  no  dispute 
about  the  ipanner  or  uninterruption  of  the  possession. 

There  is  no  doubt  of  the  act  of  sale  under  consideration  being  suf- 
ficiently formal,  had  the  seller  transferred  the  property  as  her  own, 
to  have  given  a  title  to  the  defendant  sufficiently  just  to  prescribe 
imder,  if  he  was  ignorant  of  the  fact  that  the  property  sold  oelonged 
to  another  person.  If  the  sale  had  been  made  by  the  minor  in  pro^ 
prid  persondj  being  above  the  age  of  fourteen  years,  it  is  believed  that, 
according  to  tlie  59th  law  of  the  Pariida,  above  cited,  it  might  be  a 
good  foundation  for  the  prescription  relied  on  by  the  defendant,  and 
he  ought  to  be  considered  under  that  law^  sis  a  possessor  under  a  just 

57* 
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title  and  in  good  faith.  But  the  deed  has  neither  of  these  fonns:  it 
purports  to  be  a  sale,  made  by  a  tutrix  of  the  property  of  her  ward, 
and  as  such  is  wholly  informal  and  illegal,  the  requisites  of  the  law 
cited  not  having  been  complied  with.  The  vendee  saw  most  clearly 
that  he  was  purchasing  from  one  person  the  property  of  another,  and 
qui  sciens  alienam  rem  emit  pro  empiore  possidet^  licet  usu  non 
capiatfff.  41  y  4,  2. 

From  the  order  of  the  judge,  it  is  presumable  that  the  defendant 
believed  that  he  gained  a  just  and  legal  title  to  the  lot,  under  the  act 
of  sale,  supposing  that  all  the  formalities  required  by  law  had  been 
complied  with.  In  this  he  mistook  the  law:  for  the  manner  of 
sale  and  forms  required  by  law  were  not  pursued;  et  nunquam 
in  uaucapionibus'j  juris  error  possessori  prodest.  ff.  eod.  lib,  3, 
31. 

However  much  the  commentators  of  the  Roman  law  have  differed 
the  one  from  the  other,  and  the  same  person  from  himself  at  different 
periods,  on  the  subject  of  mistakes  of  law,  they  seem  to  agree  in  this, 
thdii  Juris  error  is  never  a  good  foundation  for  acquiring  property. 
2  Evan^s  Pothier^  409,  d^ Af^uessedu^ s  Dissertation^  2. 

In  the  opinion  of  the  district  court,  it  is  assumed  as  true  that  the 
act  of  sale,  under  which  the  defendant  claims  a  right  by  prescription, 
was  executed  in  due  form,  as  required  in  such  cases  by  law.  This  is 
not  so.  In  sales,  made  by  tutors  of  the  real  estate  of  their  pupils,  it 
is  required  by  the  60th  law  of  the  Partida  above  cited,  that  in  addi- 
tion to  the  order  of  the  judge,  authorising  the'  sale,  the  property  be 
advertised  during  a  certain  length  of  time,  and  that  it  be  sold  at 
auction,  &c.;  all  which  is  to  be  expressly  mentioned  in  the  deed.  The 
title  of  the  defendant  and  appellee,  being  defective  in  this  respect, 
cannot  be  the  basis  of  the  prescription.  Civil  Code,  488,  art.  70. 
Possessors  do  not  acquire  a  right  to  the  property  purchased  by  them, 
in  virtue  of  the  kind  of  prescription,  by  which  the  defendant  attempts 
to  make  out  his  title,  in  the  present  case,  solely  in  consequence  of  the 
real  owner  not  pursuing  his  rights  and  making  his  title  known,  within 
the  period  limited  by  law.  A  colorable  title  and  good  faith  on  the 
part  of  the  possessor  (as  we  have  already.shown)  form  the  legal  basis 
of  a  right  gained  by  prescription  of  the  shorter  period.  In  prescribing 
by  a  lapse  longi  temporis^  wherein  no  title  is  necessary,  the  right  is 
lost  to  the  owner  and  acquired  to  the  possessor  entirely  by  the  laches 
and  acquiescence,  of  the  former.  •  The  neglect  of  the  plaintiff  and  ap- 
pellant, in  not  claiming  the  property,  within  the  ten  years  since  she 
cam^  of  age  and  her  acquiescence  under  the  possession  of  the  defen* 
dant  and  appellee,  do  not,  in  our  opinion,  amount  to  a  confirmation 
of  title  in  the  latter,  for  the  reasons  above  adduced. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  this  court 
proceeding  to  give  such  a  judgment  as  in  their  opinion  ought  to  have 
been  given  below,  it  is  further  ordered,  adjudged  and  decreed  that 
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the  plaintiff  and  appellant  do  recpver,  from  the  defendant  and  ap- 
pellee, the  lot  of  ground,  &c.,  described  in  the  petition,  and  that  the 
latter  pay  costs. 

Livingston^  for  the  plaintiff. 

Canonge,  for  the  defendant. 
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Filhiol  V.  Jones  ei  al.    YIII.  635. 


Suit  may  be  bioaght  od  a  note  not  negotiable,  in  the  name  of  the  payee  fiir  the  we  of 

the  transferee. 

APPEAL  from  the  court  of  the  seventh  district 

DsBBioNTy  J.9  delivered  the  opinion  of  the  court 

This  suit  is  brought  in  the  name  of  the  transferor,  for  the  use  of 
the  transreree,  of  a  note  not  negotiable.  The  demand  is  made 
against  the  subscriber  of  the  note,  and  against  one  only^of  two  per- 
sons who  signed  it  as  sureties. 

On  this  two  questions  arise.  Could  the  transferor  sue  in  his  own 
name?    Could  he  sue  one  of  the  sureties,  for  the  whole? 

The  first  question  is  one  of  form,  rather  than  of  substance.  The 
nominal  plaintiff  declares  that  he  acts  for  the  benefit  of  the  real 
party.  If  he  had  entitled  the  suit,  Robert  H.  Sterling,  by  his  agent, 
John  Filhiol,  no  objection  could  be  made  to  that  mode  of  proceeding. 
Instead  of  that,  he  calls  himself  the  plaintiff,  for  the  use  of  Robert 
H.  Sterling;  we  do  not  think  that  this  alteration  ought  to  vitiate  the 
proceedings.  Filhiol  shows  himself  to  be  the  agent  of  the  transferor 
by  presenting  the  note  on  which  the  suit  is  brought.  He  had  the 
transferor's  authorisation  to  collect  it;  whether  he  collects  it  amicably 
or  compels  its  payment  by  suit,  in  his  name,  for  the  use  of  his  prin- 
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cipal,  he  is  within  the  line  of  his  powers  as  agent.  We  think  that 
such  a  technical  difficulty  ought  not  to  prevail. 

With  respect  to  his  demand  of  the  whole,  against  one  of  two 
sureties,  who  have  not  bound  themselves  in  solidum  nor  renounced 
the  benefit  of  division,  we  think  that  it  is  irregular  and  ought  to  be 
reduced  to  the -half  of  the  sum  claimed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that 
judgment  be  entered  against  Russel  Jones  for  the  whole  amount  of 
the  note,  to  wit:  1100  dollars,  with  interest  since  the  judicial  demand 
and  costs;  and  that  judgment  be  entered  against  John  Nancarrow, 
for  the  half  of  that  sum,  and  that  execution  be  stayed  against  hini 
until  the  property  of  Russel  Jones  shall  have  been  discussed* 

ThomeiSy  for  the  plaintiff. 

BxiUardy  for  the  defendants. 


Hooter  v.  Tippet.     VIII.  637. 

Wlien  both  parties  have  obtained,  from  the  commissioners  of  tho  land  office,  a  relinquish- 
ment  of  the  rights  of  the  United  States  on  the  land,  their  previous  titles  should  be 
weighed  independently  of  these  retinqubhments. 

APPEAL  from  the  court  of  the  sixth  district. 

Derbignt,  J.9  delivered  the  opinion  of  the  court. 

Michael  Hooter,  the  plaintiff  and  appellee  in  this  case,  claims  a 
tract  of  land,  of  which  the  defendant  and  appellant,  Stephen  Tippet, 
is  in  possession.  He  must  therefore  show  that  the  title  to  the  land  is 
in  himself,  before  he  can  sue  the  possessor. 

It  appears  that  both  parties  have  obtained,  from  the  commissioners 
of  the  land  office,  a  relinquishment  of  the  rights  of  the  United  States 
on  the  land,  so  that,  agreeably  to  the  decision  of  this  court  in  the 
case  of  King  v,  Martin,  their  previous  titles,  if.  they  had  any,  should 
be  weighed  independently  of  these  relinquishments.    5  Mar  tin  j  197. 

The  only  voucher,  which  the  plaintiff  exhibits,  is  a  petition  or 
requite^  in  which  he  appears  to  have  applied  for  the  land  in  dispute 
in  the  year  1801,  to  the  intendant  of  the  province  of  Louisiana.  At 
the  foot  of  that  petition  is  a  certificate  of  the  commandant  of  Rapides, 
attesting  that  the  applicant  is  the  son  of  an  ancient  inhabitant  of  that 
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post,  and  that  the  certificate  of  the  surveyor  is  written  with  his  own 
hand.  But  no  order  of  survey,  no  decree  of  any  kind  is  given  by 
the  intendant  or  his  representative.  The  application  stands  unan- 
swered. Now,  supposing  the  parties  to  be  in  the  situation  in  which 
they  were  before  the  relinquishment  of  the  rights  of  the  United 
States,  would  the  plaintiff  be  able  to  eject  the  possessor  of  the  land 
with  such  a  paper,  a  paper  which  is  the  act  of  the  party  alone,  and 
bears  not  the  slightest  intimation  of  the  grantor's  pleasure? 

But  the  plaintiff  has  obtained  a  relinquishment  of  the  claim  of  the 
United  States  in  his  favor.  And  so  has  the  defendant  long  before 
him.  Without  examining  whether  the  defendant  had  any  better 
title  to  the  land  than  the  plaintiff,  we  will  consider  both  as  equally 
unaided  by  any  inchoate  title,  at  the  time  of  their  application  to  the 
board  of  commissioners;  and  the  situation  of  the  parties  will  stand 
thus:  either  both  of  the  certificates  are  of  equal  dignity,  and  then 
the  possessor's  condition  is  the  best;  or  the  first  in  date  must  prevail, 
and  then  the  defendant's  title  is  superior  to  the  other.  In  both 
these  points  of  view  we  see  no  reason  why  the  defendant  should  be 
disturbed. 

The  objection  lYiat  the  certificate  obtained  by  the  defendant,  from 
the  commissioners  of  the  land  office,  inures  to  the  heirs  of  Jacob 
Hooter,  because  it  was  granted  to  the  defendant,  as  purchaser  of 
Jacob  Hooter's  rights,  while  that  pretended  purchase  was  illegal, 
cannot  avail  the  plaintiff.  Whether  he  holds  legally  or  not  under 
Jacob  Hooter,  is  not  here  in  question.  It  is  enough  for  him  to  show 
that  there  exists  a  title  superior  to  that  of  the  person  who  attempts 
to  dispossess  him. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  judg- 
ment be  entered  for  the  defendant  with  costs. 

Baldwin^  for  the  plaintiff. 

Wilson^  for  the  defendant. 
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Curtis  V.  Murray.     VIII.  640. 

UNDER  the  Civil  Code,  462,  before  the  mortgagee  proceeds 
against  the  property  in  the  hands  of  the  third  possessor^  he  must 
obtain  a  judgment  against  the  original  debtor.* 


Brashears  v.  Barrabino  et  al.     VIII.  641. 


APPEAL  from  the  court  of  the  fifth  district 

This  case  involved  divers  matters  of  fact,  and  ingenious  points  of 
argument.  The  material  principles  decided^  may  be  fouud  in  the 
following  extract  from  the  opinion  of  the  courts  delivered  by  M ab- 

TIN,  J. 

The  plaintiff  seeks  to  rescind  the  sale  of  a  tract  of  land  of  his,  to 
one  of  the  defendants,  by  the  sheriff,  imder  an  execution  on  the 
ground  that  the  conduct  of  the  latter  was  oppressive  and  illegal. 
That  the  land  was  not  exposed  and  sold  at  public  auction,  as  the  law 
directs,  at  the  time  advertised,  and  was  struck  to  the  defendant, 
although  he  was  not  the  highest  bidder,  in  opposition  to  the  request 
of  another  bidder,  who  offered  to  bid  1500  dollars  more. 

The  defendants  denied  all  the  allegations  in  the  petition. 

The  following  issues  were  submitted  to  the  jury;  the  last  two  by 
the  defendants,  the  others  by  the  plaintiff. 

1.  Has  the  plaintiff  a  title  to  the  land  in  question,  and  in  what 
words  is  it  expressed? 

2.  Were,  or  were  there  not  two  bidders  for  the  land,  at  the  same 
price,  at  the  time  the  defendant  Charpentier,  the  sheriff,  struck  it  off 
to  the  defendant  Barrabino,  and  was  it  not  claimed  by  two  persons 
as  their  bid,  and  who  were  those  persons? 

*  Bat  it  is  now  vsod  to  pflt  into  the  act «  confeaeion  ofjuf^inent 
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3.  Was  or  was  not  the  plaintiff,  by  Crow,  his  agent  one  of  these 
bidders? 

4.  Was  not  the  bidding  at  said  auction,  by  secret  signs,  on  the  part 
of  the  defendant  Barrabino? 

5.  Did  not  Crow  tell  the  defendant  Charpentier,  immediately  after 
he  struck^off  the  land  to  Barrabino,  that  if  he  would  put  it  up  again, 
he  wouldgive  3500  dollars  for  it? 

6.  Is  it,  or  is  it  not  the  custom  of  auctioneers  in  this  state,  when  an 
article  is  struck  off  and  claimed  by  two  persons,  as  this  bid,  to  put  it 
up  a  second  time? 

7.  Was  or  was  not  the  land  struck  off  to  the  defendant  Barrabino, 
he  being  the  last  and  highest  bidder? 

8.  Did  or  did  not  the  sheriff,  in  pursuance  to  said  adjudication, 
execute  a  deed  of  sale  to  him,  and  if  so,  report  the  deed  by  a  refer- 
ence thereto? 

The  plaintiff  objected  to  the  seventh  issue,  as  requiring  from  the 
jury  a  general  verdict,  as  including  a  question  of  fact  and  one  of 
law,  and  not  being  pertinent.  The  district  judge  overruled  the  objec- 
tion, and  a  bill  of  exceptions  was  taken. 

1.  The  jury,  on  the  first  issue,  referred  to  the  plaintiff's  deed, 
annexed  to  the  petition,  and  as  to  the  others,  found  that 

8.  There  were  two  bidders,  but  not  at  the  same  price:  the  defen- 
dant Barrabino  being  the  last  and  highest,  at  the  time  the  sheriff 
struck  the  land  off;  the  bid  was  claimed  by  Barrabino  and  Crow, 
who  Were  the  bidders. 

3.  Brashears  was  a  bidder,  through  Crow  his  agent. 

4.  The  bidding  was  carried  on  by  si^nSy  by  Barrabino  and  Crow. 

5.  Crow  told  the  sheriff,  if  he  would  put  up  the  land  again,  he 
would  give  3500  dollars  for  it. 

6.  It  is  customary  with  auctioneers  in  this  state,  when  the  bid  is 
disputed,  to  set  up  the  article  a  second  time. 

7.  The  land  was  struck  off  and  adjudged  to  the  defendant  Barra- 
bino, he  being  the  last  and  highest  bidder. 

8.  The  sheriff,  in  pursuance  of  the  adjudication,  made  a  deed  for 
said  land,  which  is  annexed  to  the  record. 

The  plaintiff  moved  for  a  new  trial  on  the  following  grounds: 

1.  The  finding  of  the  second  issue  is  not  conformable  to  the  ques- 
tion submitted,  as  it  states  a  material  fact,  not  called  for  by  the 
question,  viz:  that  Barrabino  was  the  last  and  highest  bidder. 

2.  The  finding  of  the  second  issue  is  contrary  to  evidence  in  this, 
that  it  states  that  the  two  bidders  were  not  at  the  same  price,  at  the 
time  the  sheriff  struck  off  the  land  to  one  of  them,  and  that  Barra- 
bino was  the  last  and  highest  bidder. 

3.  The  finding  of  the  seventh  issue  is  contrary  to  evidence,  as  it 
states  that  Barrabino  was  the  last  and  highest  bidder. 

The  district  judge  refused  the-  new  trial,  and  being  of  opinion 
**  that  the  law  and  evidence  were  in  favor  of  the  defendants,"  gave 
judgment  for  thenu    The  plaintiff  appealed. 
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It  does  not  appear  to  us  that  there  is  any  force  in  the  objection 
made  by  the  plainti£f  to  the  submission  to  the  jury  of  the  seventh 
issue,  and  his  counsel  does  not  insbt  on  it  in  this  court 

No  new  trial  ought  ever  to  be  granted  because  the  jury  found  a 
fact  not  submitted  to  them;  the  reipedy^  in  such  a.ca^e,  being  to  dis- 
regard the  &GL 

Asy  according  to  the  counsel,  we  have  not  a  statement  of  facts,  we 
cannot  determine  whether  any  part  of  the  finding  of  the  jury  be  con- 
trary to  evidence. 

It  is  stated  in  argument,  that  a  new  trial  was  prayed  for  on  account 
of  the  insufficiency  of  the  answer  of  the  jury  to  ih^  fourth  issue,  j^ 
the  jury  do  not  say  whether  the  signs  used  by  Barrabioo,  were  ^r 
were  not  secret  ones.  Nothing  in  the  record  shows  that  the  trial 
was  asked,  in  the  district  court,  ou  that  ground.  Ahhough  we  might, 
if  the  justice  of  the  case  required  it,  remand  the  cause  for  a  new 
trial,  notwithstanding  the  objection  was  not  taken  below,  it  does  not 
appear  to  .us  th?Lt  we  ought  to  do  it  Bids  are  often  made  at  auctions 
by  a  nod,  without  any  impropriety,  and  the  persons  present  have 
sufficient  notice  of  a  bid,  on  its  being  cried  out  by  the  sheriff. 

Tlie  circumstances  of  Crow  claiming  the  last  bid  as  his  own,  could 
not  authorise  the  sheriff  to  ppt  up  the  land  again,  if  the  claim  was 
groundless,  as  it  appears  to  nave  oeen,  since  the  jury  found  that  Bar- 
rabino  was  the  last  and  highest  bidder:  and  that  there  were  two 
bidders,  at  the  time  the  land  was  struck  off,  but  for  different  sums. 

If  Barrabino,  as  the  jury  have  found,  bid  the  highest,  the  other 
bidder,  admitting  it  to  be  Crow,  mu$t  have  bidden  less. 

If  we  are  to  understand  the  jury  to  mean  that,  when  a  bid  is  dis- 
puted, even  without  the  least  ground,  the  pxoperty  must  be  put  up 
again,  and  the  last  and  highest  bidder  divested  of  his  right,  the 
custom  is  a  most  unreasonable  one,  and  therefore  not  binding. 

Por/«r,  for  the  plaintiff. 

Brent  and  Dct^zflc,  for  the  defendants.  ' 


Voi^  1.^59 
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Canfield  et  al.  v.  Yaughan  et  al.     YIII.  682. 


The  payee's  writing  on  the  back  of  a  note  **  I  goaraotee  the  payment  of  this  note"  docs 

not  ronder  the  transferee  an  endorsee. 
(tuare,  whether  a  note  is  said  to  bo  dae  on  the  day  its  term  expires,  or  on  the  last  day  of 

grace,  with  reference  to  its  becoming  barthentfd,  in  case  of  transfer,  with  any  equities 

existing  on  that  day  in  the  hands  of  the  maker. 

APPEAL  from  the  court  of  the  fifth  district. 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  plaintiffs,  as  endorsees  of  a  promissory  note,  given  by  the  de- 
fendants to  Edward  Miles,  instituted  the  present  suit 

They  pleaded  the  general  issue,  denied  the  endorsement  of  the  note 
by  Miles  to  the  plaintiffs.  Farther,  that  if  the  note  was  endorsed,  it 
was  after  it  had  become  due,  and,  therefore,  the  defendants  were  enti- 
tled to  set  off  a  sum  of  money,  which  was  due  them,  by  the  original 
payee  of  the  note,  E.  Miles. 

.  The  district  court  gave  judgment,  that  ihe  law  and  evidence  being 
in  favor  of  the  plaintiffsy  they  recover  205  dollars,  44  cents,  with  in- 
terest and  costs.    They  appealed. 

The  statement  of  facts  admits,  that  the  sum,  which  the  defendants 
offered  to  set  off,  was  collected  by  the  payee  of  the  note  before  its  en- 
dorsement to  the  plaintiffs. 

The  signature,  at  the  foot  of  the  note,  was  submitted  to  be  that  of 
the  defendants,  and  that  on  the  back  that  of  the  payee. 

The  words, /?ay  the  contents  to  Canfield  and  Hilly  were  written 
on  the  back  of  the  note,  at  the  time  of  trial,  by  permission  of  the 
court. 

^  '  The  note  bears  date  of  September  23d,  1818,  is  for  the  sum  of 
480  dollars  payable  two  months  after  date,  and  on  the  back  of  it  was 
written,  November  25th,  1818,  1  guarantee  the  payment  of  this 
notCj  Edward  Miles. 

The  moneys  collected  by  Miles  for  the  defendants,  and  which  he 
had  agreed  to  credit  them  for  on  the  note,  amount  to  274  dollars,  56  * 
cents.    This  sum  added  to  205  dollars,  44  cents  for  which  the  district 
court  gave  judgment,  is  the  amount  of  the  note  sued  upon. 

The  plaintiffs'  counsel  contends  that  the  district  judge  erred.  That 
the  amount  of  the  note  was  not  due  at  the  time  of  the  endorsement, 
as  there  was  still  one  day  of  grace  to  run,  and  therefore,  the  note  in 
their  hand,  is  their  absolute  property,  and  they  are  not  bound  to  ad- 
roit any  equitable  claim,  which  the  makers  may  have  against  the 
original  payee. 
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The  defendants'  counsel  says  that  the  note  was  due,  although  pay- 
ment of  it  could  not  have  been  compulsorily  required  till  after  the 
expiration  of  the  last  three  days  of  grace.  That  it  appears  that  the 
plaintiff  knew  that  the  makers  had  some  claim  to  set  up  against  the 
note,  since  they  required  a  guarantee  from  Miles. 

The  defendants  did  not  appeal:  we  therefore  need  not  inquire  whe- 
ther judgment  ought  not  to  have  been  given  in  their  favor  and  the 
amount  of  the  sum  awarded  is  the  only  object  of  our  inquiry.  Other- 
wise it  would  be  necessary  to  examine  whether  there  had  been  a 
legal  endorsement  of  the  note,  as  stated  in  the  petition,  and  whether, 
when  the  plaintiffs  had  been  satisfied  with  the  delivery  of  a  note 
payable  to  order,  with  a  mere  guarantee,  they  could  afterwards, 
even  with  the  leave  of  the  court,  add  to  this  guarantee,  an  endorse- 
ment. 

The  facts  of  thacase  are  that  the  original  payee  delivered  this  note 
to  the  plaintiffs,  and  agreed  to  guarantee  the  payment  of  it  This 
certainly  did  not  make  them  endorsees,  so  as  to  enable  them  to  en- 
dorse it  themselves.  It  may  be  taken  as  evidence  of  the  sale  of  Miles' 
claim,  evidenced  by  the  note.  For  this  they  might  sue,  in  their  own 
names,  stating  themselves  the  vendees  of  the  claim,  or  in  the  name  of 
Miles.  In  either  case,  either  as  vendees  or  agents  of  Miles,  they  could 
recover  no  more  than  their  vendor  or  principal.  This  has  been  given 
them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  at  the  plaintiffs'  costs. 

Brownaorij  for  the  plaintiffs. 

Breni,  for  the  defendants. 
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1  *     • 


Martineau  i).  Hooper.     VIII.  69^. 

IF  the  question  be  one  of  fact,  and  tviro  juries  haye  fouhd  rerdicta 
for  defendant,  in  an  action  founded  on  a  iart^  the  Sapreme  Court  will 
not  disturb  their  verdict  last  given,  unless  the  same  appear  nmnifestlf 
wrong. 


Rachel  v.  Pearsall.     VIII.  702. 

DECIDED,  that  a  verbal  lease  of  anterior  date,  accompanied 
with  possession,  will  prevail  over  a  written  lease  of  immovable  pro- 
perty.   Civil  Code,  372,  art.  8,  52. 
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Rouzel  V.  MTarland.     VIII.  704. 

MT ARLAND  sold  to  Rouzel  a  boat  for  800  dollars,  to  be  paid  in 
two  notes,  for  which  suit  is  brought.  Rouzel  alleges  and  proves, 
that  the  boat  was  very  rotten,  which  the  vendor  knew  but  concealed; 
that  he  attempted  to  repair  her  at  much  expense,  but  in  vain. 
M'Farland's  defence  is,  that  the  defects  were  apparent,  and  that,  in 
the  bill  of  sale,  Rouzel  says  that  he  has  seen  and  visited  her.  The 
court  said,  under  all  the  circumstances  Rouzel  seems  only  entitled  to 
a  reduction  of  price. 


Curtis  V.  Kitchen.     VIII.  706. 

« 

A  SURETY  who  pays  the  debt  is  subrogated,  ipso  /ado,  to  the 
rights  of  the  creditor.    Civil  Code,  290,  art  151. 


Frideau  v.  Frideau.     VIH.  707. 

If  husband  and  wife  by  their  marriage  contract,  giTe  to  the  sorrivor  the  propertj  of  the 
party  first  dying,  proYided  there  be  no  child  bom,  the  donation  is  revoked  by  the  birth 
of  a  child  and  not  reviTed  by  its  death. 

APPEAL  from  the  court  of  the  first  district 

59* 
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Dbbbiont,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  says  that  he  is  a  brother  and  one  of  the  heirs  at  law 
of  the  late  Cesar  Augustin  Frideau,  of  whom  the  defendant  is  the 
widow,  and  that  he  is  entitled  to  his  share  of  the  estate  left  by  his 
brother,  notwithstanding  the  reciprocal  donation  which  his  said 
brother  and  the  present  defendaiit  had  made  to  one  aBother,  by  their 
marriage  contract,  of  all  the  property  of  which  either  of  them  might 
first  die  possessed;  because  that  donation  was  to  have  efiect  xnAy  in 
case  no  children  should  be  bom  of  the  said  marriage,  and  a  child 
was  bom  of  it;  and  that  although  the  child  died  before  his  fath^ 
the  donation  was  not  thereby  revoked. 

t'he  general  rule,  in  matters  of  donations,  is  that  they  stand 
revoked  by  the  birth  of  a  child  of  the  donor,  even  where  no  stipula- 
tion to  that  e^ect  has  been  made;  and  that  after  such  revocation,  the 
donation  cannot  revive  by  the  death  of  the  child.  Civil  Code,  274, 
art.  74  and  78.  An  exception  to  this  rule  is  introduced  in  favor  of 
donations,  made  on  account  of  the  marriage  by  the  ancestors  of  the 
husband  or  wife,  or  by  and  between  the  husband  or  wife.  This  we 
understand  to  apply  to  cases  where  it  has  not  been  stipulated  that 
the  donation  shall  stand  revoked  by  the  birth  of  a  child;  for  where 
such  a  condition  is  annexed  to  the  donation,  the  exception  established 
by  law,  is  done  away  by  the  will  of  the  parties.  Here  the  parties 
have  chosen  to  do  that  which,  in  other  cases,  is  done  by  operation 
of  law  alone.  It  appears  to  us  that  the  consequence  must  be  the 
same. 

The  defendant  lihinks^  that  by  referring  to  the  custom  of  Paris, 
from  which  it  is  believed  that  the  practice  of  those  mutual  donations 
has  been  derived,  we  will  find  that, provided  there  exists  no  child  at  the 
death  of  the  donor,  the  donation  has  its  effbcts.  But  it  must  be 
adverted  to  that  it  is  so  observed,  under  the  custom  of  Paris,  in  matters 
of  don  mutuel  or  donation  of  usufruct,  not  from  the  interpretation 
or  construction  of  any  law  similar  to  ours,  but  from  the  positive  pro- 
vision of  the  custom  itself,  which  says,  that  the  don  mutuel  shall 
however  take  effect,  if  at  the  death  of  the  donor  there  exists  no 
child.  As  we  have  no  such  law,  we  must  l>e  governed  by  the  gene- 
ral principles,  in  matters  of  donation,  and  by  the  expressions  in  the 
contract. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 

Bullard,  for  the  plkiiitifr. 

Murray y  for  the  defendant. 
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Rippey  v.  Bromgo^  et  uL    Xtfi,  709. 

DECIDED^  that  a  defendant  who  removes  mto  Rapides,  buys  a 
house  and  lives  there  for  three  months,  without  haviirg  left  any  pro<- 
perty  in  Natchitoches  the  parish  he  moved  from,  Gemnot  plead  that  he 
is  suable  only  in  Natchitoches,  from  not  having  acquired  a  domicil  in 
Rapides;  either  his  residence  is  in  Rapides,  and  then  he  is  rightly 
sued,  or  nowhere,  and  thus  he  may  be  sued  anywhere. 

Also,  that  the  endorser  of  a  note  not  negotiable  is  not  suable  until 
the  insolvency  of  the  soaker. 


.UI. 


Calvit  V.  Saynes  c/  aU    Vllt.  ^1^ 

SUIT  on  &  note  mdde  by  Ha^ii^,  {^vhiciplvl,  Hhd  \)^  t^^fiis^  ^ 
surety.  Hayties  pleaded  tedhibkoty  vited  <ii  fhfe  dlafv^  86ld  him; 
Davis  pleads  his  benefit  of  discussion.  Judgment  being  rendered  for 
plaintiflf,  without  reservation  for  surety,  the  principal  appealed,  but 
surety  did  not:  Held,  that  by  not  appealing  surety  waived  his  right 
of  discussion,  and  cannot  avail  himself  of  the  benefit  of  bis  co-defen- 
dant's appeal. 
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Archinard  v.  Miller.     VIII.  713. 


DECIDED,  that  as  the  title  of  the  plaintiff  calls  for  all  the  land 
between  R.  E.  Cuny  and  William  Dupard,  it  is  clear  that,  at  the 
place  where  Dupard's  grant  is  satisfied,  the  plaintiff's  land  begins. 


Soubercase  and  Wife  v.  Caldwell.     VIII.  714. 


THE  holder  of  an  order  not  negotiable,  fixing  no  particular  time 
when  it  was  payable,  and  the  drawer  having  agreed  to  be  respon- 
sible for  it,  if  the  sum  was  not  already  paid  by  the  drawee  to  the 
plaintiff's  ancestor,  but  the  drawee  refusing  to  pay  it,  and  this  action 
being  brought  for  the  sum  against  the  drawer:  Heldy  that  all  objec- 
tions raised  by  the  defendant  as  to  the  supposed  laches  of  the  plain- 
tiff in  giving  him  notice  of  non-payment,  are  inapplicable. 


Lauderdale  v.  (Gardner.     VIII.  716. 

DECIDED^  that  it  may  lawfully  be  stipulated  that  in  case  a 
note  be  not  paid  at  maturity  it  shall  bear  interest  ten  per  cent,  firom 
its  date:  whether  this  stipulation  be  regarded  as  a  penalty,  or  simply 
as  an  agreement  to  pay  interest  on  the  condition  expressed,  there  is 
no  reason  why  the  promissor  should  not  be  bound  by  it. 

nAbOyOtoBX  where  a  husband  died  on  the  112th  of  August,  1819,  the 
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inventory  of  his  estate  wins  not  began  tintil  the  iQih  of  November, 
and  the  widow  did  not  attempt  to  renounce  the  Community  of  gaine^ 
until  May  1820,  and  previous  thereto  she  had  tak^n  an  active  con- 
cern in  the  effects  of  the  communityy  such  as  having  transferred  a 
note  of  2000  dollars  in  the  purchase  of  a  plantation  for  herself,  she 
was  not  at  liberty  to  renounce  the  community,  but  was  liable  to  half 
the  debts. 


I'ippet  et  at.  v.  Everston.     Vlll.  719. 


The  purchaser  from  a  claimant  who  has  obtained  the  commissioner's  certificate,  shall  not 
be  disturbed  by  another  claimant  alleging  that  he  has  bought  from  a  person  having  a 
right  of  preemption. 

APPEAL  from  the  court  of  the  sixth  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  and  appellants  claim  a  right  of  pre-emption  to  a  tract 
of  land  described  in  the  petition,  under  the  land  laws  of  the  United 
States,  which  acc6rd  such  a  right  to  settlers  of  a  certain  description  to 
the  extent  of  one  quarter  section,  a^  laid  off  by  the  regulations  of  the 
govotnrbent  of  the  United  States.  The  plaintiffs  ahd  defendant  are 
vendors  of  different  persons,  claiming  the  benefit  of  such  pte->emption. 

The  renddr  of  the  defendant,  having  complied  with  certain  requi- 
dit^s  of  the  laws  cited,  obtained  a  certificate  from  the  register  of  the 
land  office  to  that  effect.  The  plaintiffs  and  appellants  complain  that 
this  was  done,  in  contravention  of  their  rights  and  claim  the  interfe- 
rence of  this  court,  so  £sir  as  to  decree  that  the  land  thus  acquired  by 
the  defendant  shall  enure  to  their  benefit;  or  to  order  a  conveyance 
to  them. 

Whether  this  court  would  interfere  to  enforce  the  inchoate  rights 
of  settlers  on  the  domain  of  the  United  States  and  to  determine  on 
the  preference  which  is  to  be  given  to  one  or  the  other  of  two  indi- 
viduals, contending  for  a  right  of  pre-emption,  while  the  contest  re- 
mains between  the  original  settlers,  is  unnecessary  to  determine. 
The  defendant  is  an  innocent  purchaser,  without  notice  of  the  claim 
of  the  plaintiffs,  and  ought  not  to  be  disturbed  in  his  property  and 
possession  on  so  vague,  and  uncertain  a  title. 
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It  isy  therefore,  ordered,  adjudged  and  decreed,  tliat  the  judgment 
of  the  district  court  be  affirmed  with  costs. 
Baldwin^  for  the  plaintiffs. 
fFibofif  for  the  defendant 


Muse  V.  Curtis  et  al.     VIII.  720. 

THIS  court  is  bound  to  notice  the  refusal  to  grant  a  new  trial  in 
the  district  court,  without  having  its  attention  drawn  to  it  by  a  bill  of 
exceptions. 


Sompeyrac  v.  Estrada.     VIII.  722. 

A  PLAINTIFF  may  obtain  a  citation  of  defendant  without  pray- 
ing for  it  in  his  petition. 

Although  an  attachment  be  set  aside  as  irregular,  yet  if  mean- 
while the  defendant  has  been  cited,  plaintiff  may  take  judgment  by 
default 
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PaVie  et  al  v.  Estrada.     VIII.  724. 


SAME  point 


Cuney  v.  Felson.     VIII.  725. 

THIS  case  turned  on  a  question  of  fact. 


Cox  V.  Gardner-     VIII.  727. 

POINT  in  Lauderdale  v.  Gardner,  antey  690,  re-alSirmed* 
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Carmichael  v.  Brislen    Till.  727. 

The  oommissioncr's  certificate  will  not  aTail  against  title  or  poBfeffaipp  ip.  a|K>tbor. 

APPEAL  from  the  court  of  the  seventh  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

This  is  a  case  in  which  the  pkiutiff  and  appellee  sues  to  recover  a 
certain  tract  of  land,  described  in  the  petition. 

To  support  his  tide,  he  gave  in  evidence  a  plat  of  survey,  made  by 
a  person,  who  states  he  acted  as  a  surveyor,  under  the  order  of  the 
Spanish  commandant  of  the  port  of  Concordia  and  a  grant  or  permis- 
sion from  the  said  oommiindant  to  possess  and  occupy  the  land  in 
dispute,  agreeably  to  the  order  of  survey  above  mentioned,  and  a 
certificate  of  the  confirmation  of  his  claim,  by  the  land  commissioners 
of  the  United  States. 

The  defendant  relies  on  his  actual  possession  and  the  certificate  of 
these  commissioners,  confirming  his  claim. 

It  is  clear  that  Don  Jose  Vidal,  the  Spanish  commandant,  had  do 
right  to  grant  the  land  in  question,  under  the  regulations  of  his  go- 
vernment, and  consequently  the  plaintiff  acquired  no  title,  under  his 
grant.  The  confirmation  of  his  claim,  by  the  land  commissioners, 
had  the  effect  of  perfecting  his  title  against  the  general  government, 
but  leaves  it  td  its  original  value,  when  placed  in  opposition  to  the 
claim  and  title  of  an  individual. 

The  defendant  hoUs  ondor  what  i^Jmnrn  by  the  term  settlement 
right  and  the  certificate  of  the  commissioners.  He  is  proved  to  have 
been  in  actual  possession  of  the  premises  in  dispute,  at  the  date  of 
the  plaintiff's  pretended  grant,  and  to  have  continued  so,  without 
any  material  interruption,  until  the  present  time. 

We  are  of  opinion  that  his  actual  possession,  supported  by  his 
right  of  possession,  under  the  certificate  of  the  commissioners,  is  a  title, 
at  least  equal,  if  not  better  than  that  of  the  plaintifl*,  who  ought  not 
to  recover. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  judg- 
ment be  entered  for  the  defendant  and  appellant,  with  costs  in  both 
courts. 

Wilaonj  for  the  plaintiff. 

Baldwin^  for  the  defendants. 
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Davis  V.  Gardner.     VIII.  729. 


SAME  point  as  in  Lauderdale  v.  Gardner,  anle,  690. 


Morgan  v.  Towles.     VIII.  730. 

PLAINTIFF  sued  on  a  promissory  note  of  defendant,  endorsed 
by  Bartlett  &  Cox.  Cox,  surviving  partner,  intervened,  alleging 
that  the  note  was  deposited  in  the  joint  names  of  plaintiff  and  his 
firm,  in  bank,  subject  to  their  joint  order,  with  the  blank  endorsement 
of  the  firm  to  meet  the  payment  of  a  bill  endorsed  by  the  firm  in 
case  the  bill  should  be  returned  duly  protested  for  non-payment,  with 
due  notice.  That  this  contingency  had  not  occurred,  the  bill  not 
being  protested  on  the  right  day;  yet  that  plaintiff  had  taken  this 
note  out  of  bank,  and  sued  for  its  amount.  Cox  prayed  to  be  put  in 
the  stead  of  plaintiflf,  and  to  have  the  money  decreed  to  his  firm. 

The  evidence  did  not  clearly  make  out  intervenor's  case:  Heidy 
although  the  protest  for  non-payment  might  not  have  been  on  thfe 
right  day,  yet  the  bill  had  been  duly  protested  for  non-acceptance, 
with  notice,  and  it  is  the  universal  doctrine  that  the  holders  may 
demand  immediate  payment  of  a  bill  protested  for  non-acceptance, 
without  waiting  for  day  of  payment  and  finally  protesting. 


Vol.  I.— 60 
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(CONTINUED.) 


Richardson  v.  Terrel.     IX.  1 . 

HELDy  the  security  for  costs  which  the  appellant  is  bound  to  give, 
may  be  otherwise  given  than  by  executing  a  bond  with  a  surety.  It 
may  be  done  by  the  deposit  of  a  sum  of  money,  of  bank  notes,  or  of 
a  bond  executed  by  two  solvent  persons. 


TurnbuU  v.  Cureton. 
Cureton  v.  TurnbuU.     IX-  37. 

THE  decision  in  these  cases  depends  ou  the  determination  of 
boundary  lines. 
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Donegan's  Heirs  v.  Martineau  et  aL     IX.  43. 

THIS  case  is  similar  to  the  preceding. 


Hicks  and  Wife  v.  Martin.     IX.  47. 

WHERE  one  party  charges  another  with  a  culpable  omission  or 
breach  of  duty,  the  person  who  claims  the  damage  is  bound  to  prove 
it,  though  it  may  involve  a  negative.  Philips'  Evidence,  chap.  7, 
sect.  4. 


Bernard  i^.  Shaw  et  ah     IX.  49. 

^a  POSSESSORY  ACTION.— Held,  notwithstanding  a  deed 
may  be  void  as  to  the  transfer  of  the  vendor's  right,  it  may  be 
resorted  to,  as  evidence  of  the  quantity  of  land  of  which  the  apparent 
vendee,  with  the  consent  of  the  owner  took  possession  against  a 
stranger  without  the  least  color  of  title. 

Brent,  for  the  plaintiff. 

Brownson,  for  the  defendants. 
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Williams  t?.  Hall.     IX.  80. 

THE  decision  of  this  case  depends  on  the  determination  of  boun- 
dary.  Unes. 


Rogers's  Heirs  v.  Bynum.     IX.  82. 

HELD,  a  defendant  can  not  be  allowed  as  a  set-off,  a  payment 
made  by  him  for  the  plaintiff,  unless  he  shows  that  it  was  made  at 
the  request  of  the  latter. 


Muse  V.  Curtis.     IX.  82. 

When  a  case  is  remanded  to  be  proceeded  on,  aAer  a  reversal  of  the  jud^ent,  the  dis- 
trict court  may  act  on  the  verdict  theretofore  rendered. 

APPEAL  from  the  court  of  the  sixth  district 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  in  this  case,  had  a  verdict  and  judgment. — The  defend- 
ant, on  an  appeal  obtained  a  reversal  of  the  judgment,  on  the  groimd 
that  it  contained  the  citation  of  no  law,  nor  any  of  the  reasons  on 
which  it  W8LS  grounded.  5  Martin^  686.  Whereupon  the  case  was 
remanded,  with  directions  to  the  district  judge,  to  proceed  and  give 
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judgment,  according  to  the  directions  of  the  constitution  and  law. 
He  did  so,  in  favor  of  the  plaintiff,  and  the  defendant  appealed. 

His  counsel  assigns  as  an  error,  apparent  on  the  record,  that  the 
judgment  was  given  at  November  term,  on  a  verdict  rendered  in 
June  preceding,  without  any  new  proceedings  thereon:  whereas,  it  is 
contended  a  trial  de  novo  ought  to  have  taken  place,  on  the  return  of 
the  case  into  the  district  court. 

It  is  urged  that  a  reversal^  like  an  arrest y  of  judgment,  avoids  the 
verdict,  on  which  it  was  rendered.     We  do  not  think  so. 

A  judgment  is  arrested,  when  it  appears  that  the  record  is  so  im- 
perfect, that  no  judgment  can  be  rendered  thereon.  It  is,  therefore, 
clear  that  in  such  a  case,  the  verdict  can  be  of  no  avail — for  it  finds 
facts,  on  which  no  judgment  can  be  given.  The  defect  is  in  some 
thing  anterior  to  the  verdict,  and  sublalo  fandamento  cadit  opus. 
When,  on  the  contrary,  the  defect  is  some  thing /?o5/erior,  the  verdict 
is  not  affected  thereby,  and  nothing  prevents  its  being  proceeded  on 
after  the  reversal  of  the  judgment,  if  there  be  no  defect  in  the  pro- 
ceedings anterior  to  the  verdict. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  ^ourt  be  affirmed,  with  costs. 

Wllsony  for  the  plaintiff. 

Baldwin^  for  the  defendant. 


Vick  V.  DeshauteL     IX.  85. 

A  contract,  by  which  one  party  give*  a  qaantity  of  cattle  and  all  the  land  he  has,  in  con- 
sideration of  the  promise  of  the  other  that  he  will  support  him,  is  valid. 

APPEAL  from  the  court  of  the  sixth  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  both  parties,  being  dissatisfied  with  the  judgment  of 
the  court,  appealed. 

The  plaintiff  sets  forth  in  his  petition  a  contract  entered  into  with 
the  defendant,  by  which  he  transferred  to  the  latter,  all  his  right  and 
title  to  a  stock  of  cattle,  supposed  to  amount  to  one  hundred  head, 
and  also  all  title  and  claim  to  any  land  he  may  have;  and  the  defend- 
ant, in  consideration  of  this  transfer  of  property,  bound  himself  to 
support,  nourish  and  maintain  the  plaintiff.    The  answer  charges  that 
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the  contract  is  null  and  void,  and  that  the  defendant  failed  to  perform 
his  part  of  the  contract. 

We  are  of  opinion,  that  the  contract  entered  into  by  the  parties  to 
this  suit,  is  good  and  valid  in  law,  and  as  the  breach  assigned  against 
the  defendant  is  not  supported  by  the  evidence  in  the  cause,  we  are 
of  opinion  then  the  plaintiff  has  not  supported  his  action. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is 
further  ordered,  adjudged  and  decreed  that  there  be  judgment  for  the 
defendant,  with  costs  of  suit  in  both  courts. 

Baldwin^  for  the  plaintiff. 

Scotty  for  the  defendant. 


Hubbard  et  al.  v.  Fulton's  Heirs.     IX.  86. 


HELD  J  the  maker  of  a  note  can  not,  against  a  fair  endorsee,  avail 
himself  of  an  equity  which  would  have  destroyed  the  claim  of  the 
original  payee. 


Hayes  v.  Cuny.     IX.  87. 


When  a  suit  is  iDstiiuted  by  a  licensed  attorney,  his  want  of  authority  cannot  be  pleaded 

in  abatement 
Licitation  is  a  mode  of  dividin^r  estates  held  in  common  and  may  be  avoided,  like  any 

other  contract,  by  the  parties  thereby. 
A  will  clothed  with  all  the  requisites  of  the  law,  can  only  be  avoided  by  attacking  ita 

genuineness. 

APPEAL  from  the  court  of  the  sixth  district 
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Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  the  plaintiff  to  recover  her  portion  of  the 
estate  of  her  mother,  as  co-heir  with  the  defendant  and  others.  He 
is  sued  as  executor  of  the  will  of  the  mother  of  both  parties,  and  the 
plaintiff  claims  her  distributive  share  of  the  estate  in  conformity  with 
and  to  the  amount  of  a  sale,  made  by  the  parish  judge,  under  an 
agreement  between  John  Archinard  and  the  defendant,  for  the  pur- 
pose of  effecting  a  division  of  the  estate  of  C.  Archinard  and  that  of 
his  wife,  the  ancestor  of  the  parties  to  the  present  suit. 

The  answer  denies  all  the  allegations  of  the  petition  and  contains 
also  a  plea  of  abatement  to  the  action,  on  account  of  the  want  of 
authority  in  the  attorney,  who  instituted  it.  Both  parties,  being  dis- 
satisfied with  the  judgment  of  the  district  court,  appealed. 

As  to  the  plea  in  abatement,  we  are  of  opinion  that  the  court  below 
was  correct  in  disregarding  it. 

The  action  is  conunenced  by  a  counsellor  and  attorney,  regularly 
admitted  and  licensed  to  practise  as  such,  in  all  courts  of  justice  of  this 
state.  He  is  a  sworn  officer,  bound  by  his  oath  as  well  as  by  the  prin* 
ciples  of  integrity  and  honor,  which  ought  to  characterise  the  profession 
of  which  he  is  a  member  to  act  correctly  in  its  pursuits.  Thus  situated, 
it  is  not  to  be  presumed,  that  he  acted,  in  the  present  case,  without 
proper  authority.  On  the  contrary,  every  presumption  is  in  favor 
of  his  having  pursued  a  proper  course  of  conduct,  unless  the  con- 
trary should  be  suggested,  by  the  opposite  party,  on  affidavit  It  is 
true  that  an  attorney  of  the  court  may  be  deceived,  by  the  conduct 
of  others,  so  as  to  undertake  to  represent  a  person,  from  whom  there 
is  no  authority  to  that  effect— and,  on  a  suggestion  of  an  error  of  this 
kind,  upon  affidavit,  it  would  become  the  duly  of  the  court  to  ascer- 
tain the  truth. 

The  sale  made  by  the  parish  judge  at  the  request  of  John  Archi- 
nard and  the  defendant,  in  the  present  suit  (the  one  representing  his 
deceased  mother,  as  executor  to  her  will,  the  other  as  heir  to  the  late 
C.  Archinard)  was  a  cant  or  licitation  between  the  parties  for  the  pur- 
pose of  dividing  the  property,  which  had  b^en  held  in  common  by 
their  ancestors,  by  which  they  would  perhaps  have  been  bound,  had 
either  party  insisted  on  it.  At  the  time  that  this  transaction  took 
place,  there  was  a  suit  still  pending  between  the  parties,  relating  to 
their  rights  to  the  common  property  of  C.  Archinard  and  his  wife,  the 
testatrix  of  the  defendant,  in  which  a  decree  was  rendered  by  a  com- 
petent tribunal,  directing  the  whole  property  of  both  estates  to  be  sold 
.at  auction  and  pointing  out  the  manner,  in  which  the  proceeds  were 
to  be  divided.  When  this  decree  was  rendered,  neither  party  opposed 
to  it  the  cant,  which  had  previously  taken  place,  and  which  seems  to 
have  been  considered  as  null  and  void,  by  common  consent.  Cant 
or  licitation  is  a  mode  of  dividing  property  held  in  common  by  two 
or  more  persons  and  may  be  avoided  by  the  consent  of  all  those  who 
are  interested,  in  the  same  manner  that  any  other  contract  or  agree- 
ment may  be  avoided,  which  is  entered  into  by  consent  of  parties. 
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It  is  clear  that  the  decree  of  the  late  territorial  court  does  not  virtu- 
ally annul  the  proceedings  of  the  parish  judge  in  the  licitation  made 
at  the  request  and  by  the  consent  of  the  parties. 

R.  E.  Cuny,  as  executor  of  his  mother's  will,  had  a  right  to  act  for 
all  the  persons  who  claimed  an  interest  in  her  succession.  By  a  judg- 
ment of  the  Superior  Court  of  the  late  Territory,  this  succession  has 
been  sold  publicly — which  was  considered  to  be  necessary  and  pro- 
per, in  order  to  separate  it  from  that  of  the  late  C.  Archinard,  and 
we  are  of  opinion  that  the  amount  produced  by  the  sale,  establishes 
the  value  of  the  estate  of  the  testatrix,  as  it  should  be  divided  among 
her  heirs. 

Since  the  appeal,  some  objections  have  been  made  to  the  validity 
of  Mrs.  Archinard's  will.  It  is  subscribed  by  five  witnesses,  and  was 
proved  before  the  judge  of  probates  by  four  (a  number  more  than 
sufficient  to  render  it  executory)  and  has  been  acted  under  by  the 
executor,  in  every  thing  which  relates  to  its  disposition  till  the  pre- 
sent time.  Being  clothed  with  all  the  formalities  required  by  law, 
its  validity  could  only  be  questioned  by  attacking  the  genumeness  of 
its  execution,  which  has  not  been  done  in  due  form. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Baldwin,  for  the  plaintiff. 

Johnson,  for  the  defendant 


Ship  et  al.  v.  Cuny  et  aL     IX.  91. 

HELDy  a  statement  of  facts,  without  a  date^  made  as  well  as  is 
rtcoUecled,  and  stating  that  other  facts  were  proved  which  the  judge 
considered  immaterial,  is  not  good. 
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Porter  v.  Dugat.     IX.  92. 

If  the  parties  agree  that  a  statement  of  facts  be  made  by  the  jadgo,  and  he  decline  doing 
80,  having  forgotten  the  facts  and  lost  his  notes,  the  appellant  will  be  relieved. 

If  a  plea  of  prescription  be  received  at  the  trial,  the  party  pleading  it  must  be  permitted 
to  submit  the  fact  of  his  posiKission  to  the  jury. 

Whether  the  plaintiff  ibay  be  perpetually  enjoined  from  claiming  the  premises?  Cer- 
tainly  not,  when  it  was  not  prayed  for  in  the  answer. 

APPEAL  from  the  court  of  the  fifth  district. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  is  the  recovery  of  the  possession  of  a  tract 
of  land,  from  which  the  plaintiff  complains  he  was  wrongfully  ousted 
by  the  defendants    The  latter  pleaded  the  general  issue. 

At  the  trial,after  the  jury  were  sworn  and  issues  submitted  to  them, 
the  plaintiff  prayed  leave  to  add  a  plea  of  prescription,  and  submit 
the  fact  of  the  alleged  possession  to  the  jury.  The  district  court 
allowed  the  plea  to  be  entered,  but  refused  to  allow  the  fact  of  pos- 
session to  be  submitted  to  the  jury;  on  which  a  bill  of  exceptions 
was  taken. 

The  jury  found  the  issues  for  the  defendant. 

The  plaintiff  moved  for  a  new  trial,  on  the  ground  of  new  and 
material  evidence  discovered  since,  which  he  could  not,  by  ordinary 
diligence,  have  discovered  before — and  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence.  He  added  to  his  own  affidavit  that 
of  one  W.  Johnson^  the  person  who  had  informed  him  of  the  new 
evidence. 

The  new  trial  was  refused,  and  a  bill  of  exceptions  was  taken. 

The  district  court  gave  judgment,  that  the  plaintiff  be  perpetually 
enjoined  from  asserting  any  claim  to  the  premises  and  pay  costs.  The 
plaintiff  appealed. 

The  parlies  agreed  that  a  statement  of  facts  should  be  made  by 
the  district  judge,  who  promised  to  do  it.  Afterwards,  being  called 
upon  for  it,  he  answered  he  had  lost  his  notes,  and  could  make  no 
statement. 

It  appears  to  us  the  district  court  erred,  in  perpetually  enjoining 
the  plaintiff  from  asserting  any  right  to  the  premises.  It  is  not  clear 
that  a  defendant  can  obtain  such  an  injunction,  and,  in  the  present 
case,  it  was  not  prayed  for. 

It  is  not  the  fault  of  the  plaintiff,  that  the  district  judge  mislaid  his 
notes  and  was  thus  unable  to  make  the  statement  he  had  promised, 
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and  which  it  was  his  duty  to  make;  the  plaintiflF  ought  not  to  suffer 
from  an  accident  which  he  could  not  control. 

If  there  was  any  possibility  of  a  statement  being  made,  we  would 
issue  a  mandamus^  as  we  did  in  the  case  of  Broussart  v.  Trahan's 
Heirs,  3  Marifn,  704,  in  which  the  district  judge  neglected  to  draw  a 
bill  of  exceptions,  which  he  had  engaged  to  prepare. 

With  a  statement  of  the  evidence  before  the  jury,  we  could  ascer- 
tain whether  the  verdict  be  contrary  thereto  and  whether  the  district 
court  erred  in  refusing  the  new  trial. 

It  certainly  erred,  in  refusing  to  allow  the  possession,  alleged  in  the 
plea  of  prescription,  to  be  submitted  to  the  jury. 

For  these  reasons,  and  as  it  is  not  clear  that  the  plaintiff  could  by 
ordinary  diligence  have  discovered  the  evidence,  mentioned  in  his 
affidavit,  we  are  of  opinion  he  ought  to  be  relieved. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
case  be  remanded  for  a  new  trial,  with  directions  to  the  judge  to 
allow  the  fact  of  possession  to  be  submitted,  and  that  the  defendant 
and  appellee  pay  the  costs  of  this  appeal. 

Brent ^  for  the  plaintiff. 

Portery  for  the  defendant. 


Prevost's  Heirs  v.  Johnson  et  aL     IX.  123. 

When  an  usurper  enters  on  land  he  acquires  possession  inch  by  inch,  of  the  part  which 
he  occupies^ 

The  possession  of  one  who  shows  no  title,  when  the  extent  of  it  is  not  shown  to  have 
reuched  within  a  mile  of  the  locus  in  quo  cannot  be  considered  a  possession  of  it. 

Feeding  cattle  and  hogs,  cutting  wood,  building  pens,  are  not  necessarily  acts  of  posses- 
sion of  the  land — as  clearing  land,  cultivating  it,  building  houses,  &c. 

The  purchase  of  the  vendor's  right  only,  and  i  stipulation,  that  the  price  shall  not  be 
payable  till  the  title  be  confirmed,  are  not  necessarily  presumptions  of  fraud. 

A  purchase  of  land,  for  the  recovery  of  which  no  suit  is  commenced,  is  not  the  purchase 
of  a  litigious  right. 

APPEAL  from  the  court  of  the  fifth  district. 

The  plaintiffs  stated  that  they  are  the  owners  and  proprietors  of  a 
tract  of  land,  described  in  the  petition,  sold  in  1780  by  V.  Lesassier 
to  J.  B.  Macarty,  from  whom  their  ancestor  purchased  it,  the  same 
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having  been  possessed  and  enjoyed  by  the  plaintiffs  and  those  under 
whom  they  claim  for  thirty  years  and  upwards,  and  the  defendants 
have,  with  force  and  arms,  entered  on  the  premises  and  dispossessed 
them  ;  they  prayed  that  the  defendants  might  be  decreed  to  deliver 
and  yield  possession,  pay  damages,  and  for  general  relief. 

The  defendants  pleaded  the  general  issue  ;  alleging  their  posses- 
sion for  a  year  and  a  day,  and  that  of  those  under  whom  they  claim 
for  thirty  years  and  upwards;  that  they  are  the  real  owners  and 
proprietors  of  the  land,  under  good  titles. 

There  was  judgment  for  the  plaintiffs,  and  the  defendants  appealed. 

Martin,  J. ,  delivered  the  opinion  of  the  court.  The  plaintiffs  rely 
on  a  possession  of  thirty  years — a  possession  often  years  with  a  just 
title — the  presumption  of  the  surrender  of  the  title  of  the  original 
grantee — and  a  right  of  being  substituted  to  the  right  of  the  defen- 
dants, on  a  suggestion  that  they  purchased  a  litigious  one. 

I.  The  pfaintiffs  cannot  avail  themselves  of  Lesassier's  possession. 
There  is  not  any  legal  evidence  of  his  having  transferred  any  right 
of  his.     One  of  the  plaintiffs'  witnesses,  Judice,  deposes  that  Macarty 
had  an  authentic  title  from  Lesassier.     None  is  produced,  neither  is 
there  any  legal  evidence  of  the  loss  or  destruction  of  such  a  title,  nor 
of  its  contents.   The  plaintiffs*  counsel  urges  that  it  was  a  private  one, 
and  was  burnt  in  the  conflagration  of  Macarty 's  house,  in  1794.    The 
testimonial  or  procedure  made  by  Macarty,  after  the  conflagration, 
is  an  ex  parte  proceeding,  but  as  it  has  been  read  without  objections, 
has  been  considered  by  the  court.    The  conflagration  is  thereby 
proved,  but  not  a  word  is  there  said  of  the  sale  to  Lesassier,  nor  of 
Lesassier's  to  Macarty,  nor  of  the  original  conveyances,  though  many 
papers  of  infinitely  less  importance  are  there  detailed,  with  great 
minuteness.     In  the  petition  presented  by  Macarty  to  the  intendant, 
in  1803,  nine  years  after  the  conflagration,  the  sale  from  V.  Lesassier 
to  Macarty  is  spoken  of  as  s,  private  one,  which  was  mislaid,  extra- 
viadoy  in  a  notary's  office,  and  the  original  titles  for  the  land,  which 
Macarty  says  have  been  delivered  to  him  by  Lesassier,  are  said  to 
have  been  destroyed  in  the  conflagration  of  his  house.     Yet,  the  ori- 
ginal title  to  the  premises,  the  grant  from  the  Spanish  government, 
does  not  appear  ever  to  have  been 'out  of  the  possession  of  the  grantee 
or  his  successors,  and  is  annexed  to  the  record.     Neither  is  there  any 
legal  evidence  that  Lesassier  ever  possessed  any  land  on  the  eastern 
side  of  the  bayou,  the  side  on  which  is  the  locus  in  quo,  except  the 
declaration  of  Boutte  that  Lesassier  had  told  him  he  had  sold  to 
Macarty  eighty  arpens  on  each  side  of  the  bayou.    Judice  has  sworn 
he  was  present  when  Lesassier  purchased  the  land  of  Chicot-noir,  on 
the  western  side  of  bayou  Teche.     Delahoussaye,  the  Chevalier  of 
that  name,  and  Deblanc  have  sworn   to  conversations,  in  which 
Athanase  Hebert,  the  son  of  J.  B.  Hebert,  the  grantee  of  the  locus  in 
quo  told  them  the  latter  had  given  the  locus  in  quo  to  Lesassier  in 
exchange  for  a  tract  on  the  Vermillion — but  these  conversations  are 
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of  a  modem  date,  and  were  posterior  to  the  purchase  of  the  defendants. 
Athanase  Hebert  is  not  shown  to  be  either  dead  or  absent,  and  no 
efforts  have  been  made  to  procure  his  attendance  in  the  district  court. 

We  conckide  that  although  the  declaration  of  Lesassier  to  Boutte, 
now  dead,  which  was  made  a  great  many  years  ago,  at  a  time  when 
it  does  not  appear  that  he  had  any  interest  to  misrepresent,  might 
perhaps  be  received  in  a  case  of  prescription  and  boundaries  ;  yet,  as 
in  the  present  case,  it  is  sworn  by  a  witness  that  the  sale  of  V. 
Lesassier  to  J.  B.  Macarty  was  a  public  one — and  the  private  one 
spoken  of  by  Macarty  is  said  to  have  been  mislaid  by  Macarty  him- 
self, and  by  him  alone,  parol  evidence  cannot  be  received  of  the 
contents  of  that  instrument. 

The  possession  of  the  locus  in  quo  by  Macarty  is  attempted  to  be 
established  by  showing  that  he  had  a  stock  farm  on  the  opposite  side 
of  the  bayou,  and  cut  wood,  made  a  clearing,  and  planted  com  on 
the  other :  that  the  general  reputation  and  understanding  of  the 
neighborhood  was  that  he  owned  eighty  arpens  on  each  side,  and 
that  he  was  taxed  and  paid  the  impositions  accordingly. 

1.  The  stock  farm  is  sworn  to  have  been  on  the  western  side,  below 
and  at  the  distance  of  more  than  a  mile  (34  arpens)  from  the  lower 
line  of  the  locv^  in  quo^  which  lies  on  the  opposite  western  side. 

It  is  shown  that  Macarty  cut  wood  on  the  eastern  side,  opposite 
to  the  stock  farm,  and  that  his  negroes  one  year,  planted  corn,  in  an 
unenclosed  field,  and  that  small  logs  were  laid  along  the  margin  of 
the  bayou  to  facilitate  the  passage  across  of  the  oxen  which  hauled 
the  wood.  The  stock  farm  was  kept  from  five  to  six  years — that  is  to 
say,  from  1780  to  1786,  and  no  actual  occupation  of  any  part  of  the 
whole  tract  claimed  by  Macarty  appears  to  have  been  taken  till  1809 
or  1810,  when  the  present  plaintiffs  made  a  settlement,  on  the  wes- 
tern side  of  the  bayou,  opposite  to  the  locvs  in  quo.  Is  this  snch  a 
possession  in  Macarty  of  the  locus  in  quo  as  may  be  the  basis  of  the 
prescription  of  thirty  years  ? 

It  is  contended  that  the  establishment  of  the  farm,  on  the  westem 
side,  the  cutting  of  wood,  the  clearing  and  cultivation  of  land  on  the 
eastern,  were  acts, of  ownership,  exercised  by  Macarty,  over  a  tract 
of  eighty  arpens  on  each  side  of  the  bayou,  of  which  Macarty  claimed 
the  property,  and  the  statement  of  facts  shows,  that  if  the  plaintiffs 
are  entitled  to  recover  eighty  arpens,  on  the  eastern  side,  the  locus  in 
quo  is  included  therein. 

It  is  true  that  the  possession  of  an  estate  is  taken  by  entering  on 
any  part  of  it,  and  there  is  not  any  necessity  of  the  party  going  into 
every  part — but  this  is  to  be  intended  of  a  person  taking  possession 
of  an  estate,  which  the  former  possessor  is  willing  to  abandon  to  him. 
Polhier,  Poss,  et  Pres.  n.  And  if  Macarty  was  proved  to  have  pur- 
chased the  tract  of  eighty  arpens  on  each  side  of  the  bayou,  which  is 
claimed  from  a  person  who  possessed  it  before  the  sale,  and  was 
willing  to  abandon  it  to  him,  these  acts  would  afford  abundant  evi- 
dence of  a  taking  possession  of  the  whole  tract. 
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But  it  is  different  when  a  usurper  enters,  vi  et  armisj  and  drives 
away  the  possessor :  he  acquires  possession  inch  by  inch  only,  of  the 
part  of  the  estate  which  he  occupies.  PolhieVj  loco  citato — Si  cum 
materia  vi  ingressus  est  exercitus,  earn  tantummodo  partem  quam 
intraverity  obtinet,  ff,  I.  18,  de  acq.  poss. 

Is  it  otherwise  as  to  the  intruder  who  enters  without  force — or  in 
an  homely,  but  expressive  term,  a  squatter  ?  When  a  person  claims 
by  possession  alone,  without  showing  any  title,  he  must  show  an  ad- 
verse possession  by  enclosures,  and  his  claim  will  not  extend  beyond 
such  enclosures.  Nothing  can  exclude  the  right  owner  from  his  gen- 
eral possession,  or  operate  in  derogation  of  his  right,  but  acts  of  own- 
ership,done  by  the  intruder,  which  unequivocally  shows  a  claim  of  title 
in  opposition  by  an  adversary  to  the  rightful  owner,  and  such  as 
necessarily  excludes  him  from  enjoying  and  participating  in  the 
advantages  derived  from  the  possession.  Harris  &  M 'Henry, 
62'Z.  The  possession  of  an  integral  part  of  a  whole,  does  not  include 
that  of  the  other  parts.  So,  he  who  possesses  only  one  half  of  an 
estate,  susceptible  of  division,  will  prescribe  as  to  that  half  only. 
Tantum  prescript um  quantum  possessum, — La  Porte,  des  Pre- 
scriptions, 48. 

Macarty's  possession,  the  extent  of  which  is  not  §hown,  while  it 
did  not  reach  the  lowest  line  of  the  locu^  in  quo,  and  does  not  appear 
to  be  within  a  mile  of  that  line,  cannot  be  considered  as  the  posses- 
sion of  the  locus  in  quo,  or  any  part  of  it. 

^  Neither  is  it  very  clear  that  the  possession  shown,  is  of  such  a 
nature  as  to  be  the  basis  of  the  prescription  of  thirty  years.  Wood 
was  cut,  corn  planted,  all  in  a  small  unenclosed  field,  by  Macarty's 
negroes— according  to  a  witness — another  saw  wood  cut,  a  clearing, 
and  negroes  at  work.  It  is  not  likely  that  the  last  witness  speaks  of 
what  is  deposed  by  the  first.  In  Grant  v.  Wimburne,  the  supreme 
court  of  North  Carolina  held  that  feeding  of  hogs  or  cattle,  building 
of  hog-pens,  cutting  wood  off  the  land,  may  be  done  so  secretly  that 
the  neighborhood  may  not  take  notice  of  it,  and  if  they  should,  such 
facts  do  not  prove  an  adverse  claim,  as  these  are  all  acts  of  trespass. — 
Whereas,  when  a  settlement  is  made  on  the  land,  houses  erected, 
fields  cleared  and  cultivated,  and  the  party  openly  continues  in  pos- 
session, such  acts  admit  of  no  other  construction  than  this,  that  the 
possessor  means  to  claim  the  land  as  his  own.    2  Hay w.  57. 

Neither  do  these  alleged  acts  of  ownership,  clearly  appear  to  have 
been  exercised  early  enough  to  be  evidence  of  a  possession  of  thirty 
years.  The  statement  of  facts  shows  the  entry  of  the  defendants  in 
the  early  part  of  1812.  These  acts  cannot  therefore  avail,  unless  they 
were  exercised  in  the  early  part  of  1782.  The  testimony  is,  that 
Macarty  came  on  the  land  on  which  I^sassier  had  an  indigo  farm, 
viz  :  on  the  western  side  of  the  bayou,  in  1780  or  1781.  The  time 
at  which  he  began  to  cut  wood,  at  which  his  negroes  planted  corn 
in  the  unenclosed  field,  &c.  is  not  specified — though,  perhaps,  as  it  is 
sworn  there  was  no  wood  on  the  eastern  side,  the  want  of  that  article 
Vol.  I.— 61 
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must  have  been  felt  early,  and  the  cutting  of  wood  could  not  have 
been  delayed  long. 

Upon  the  whole,  we  are  of  opinion,  admitting  the  alleged  acts  of 
ownership,  shown  to  be  of  such  a  nature  and  of  so  early  a  date  as  to 
avail  the  plaintiffs,  they  are  unavailable,  on  account  of  the  phce — 
that  the  occupation  of  the  particular  spot  on  which  they  were  exer- 
cised, cannot  be  considered  as  adverse  to  the  rights  of  J.  B.  Hebert, 
the  owner  of  the  hcvs  in  quo^  distant  near  a  mile.  It  did  not  ex- 
clude him  from  enjoying  any  of  the  advantages  which  he  did  or  could 
derive,  as  possessor  of  the  locus  in  quo.  Prescription  takes  place 
only  when  the  owner  neglects  to  claim,  when  he  has  it  in  his  power 
so  to  do.  Part,  3,  29, 1.  The  acts  of  Macarty  were  not  such  as 
Hebert  could  have  successfully  opposed.  Surely,  while  Macarty 
kept  within  a  mile  from  the  locus  in  quoy  Hebert  required  no  legal 
proceeding  on  his  part  to  protect  his  title. 

2.  The  general  understanding  and  reputation  in  the  neighborhood 
— the  declaration  of  Declouet  and  Sorrel,  that  Macarty  was  the  owner 
of  eighty  arpens  in  front  on  each  side  of  the  bayou,  may  perhaps  be 
evidence  of  a  title,  but  are  surely  not  so  of  his  possession. 

3.  Evidence  that  Macarty  was  taxed  for  the  public  works  and 
charges  of  the  district,  as  owner  of  eighty  arpens  of  front  on  each  side 
of  the  bayou,  v/ou\d  prima  facie  establish  his  possession.  Fofhier^ 
Poss.  Pres,  But  this  evidence  must  be  legal.  Now,  these  taxes  were 
not  laid  orally.  We  should  presume,  if  the  plaintiffs  had  not  proved 
it,  that  there  were  written  documents  establishing  them.  Berard 
says  lists  were  made  containing  the  names  of  each  planter  charged, 
with  the  amount  of  the  imposition  of  each.  Does  it  suffice  to  say,  that 
under  the  Spanish  government,  the  public  papers  in  the  archives  of 
distant  districts,  were  loosely  kept  and  carelessly  preserved,  without 
evidence  of  the  least  inquiry  or  effort  to  procure  a  copy  of  such  lists? 
If  so,  under  the  American  government,  which  had  lasted  twelve  years, 
at  the  inception  of  the  suit,  we  know  evidence  of  the  assessment  of 
taxes  can  be  easily  obtained.  We,  therefore,  conclude,  that  while  the 
literal  evidence  of  the  impositions  is  neither  produced  or  accounted 
ioTy  parol  proof  cannot  avail. 

But  a  written  evidence  is  said  to  exist  in  Deblanc's  certificate,  obtain- 
ed by  Macarty,  on  his  petition  to  the  intendant.  This  certificate  is  torn 
and  truncated,  has  ever  been  in  Macarty's  possession,  or  that  of  his 
successors,  and  is  produced  by  them.  Admitting  that  we  can  discover 
from  it,  that  Macarty  owned  a  quantity  of  land  in  the  Attakapas,  and 
among  others,  the  eighty  arpens  in  front  on  each  side  of  the  bayou, 
now  claimed,  and  that  it  appears  by  the  accounts  of  Duclosange,  the 
treasurer,  Depositario,  of  the  district,  that  he  always,  siempre,  paid 
the  taxes,  this  certificate,  given  in  1803,  while  Deblanc,the  comman- 
dant of  the  Attakapas,  was  accidentally  in  New  Orleans,  cannot  be 
accepted  as  evidence,  that  as  early  as  1782,  twenty-one  years  before, 
Macarty  was  imposed  for  the  tract  in  question,  especially  when  it  is 
in  evidence,  that  Deblanc  did  not  come  to  the  Attakapas  till  1796 
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We  have  here  the  certificate  of  a  certificate — admitting  all  this  to  be 
correct,  as  the  document  has  not  been  excepted  to,  we  are  of  opinion, 
that  the  word  always,  siempre^  although  general  enough,  is  too  in- 
definite, and  insufficient  to  show  what  must  strictly  and  precisely  be 
proved,  an  imposition  for  taxes  as  early  as  the  beginning  of  the  year 
1782. 

Payment  of  taxes  is  spoken  of  by  Decuir  and  other  witnesses. 
Admitting  that  such  payment  was  made,  without  taking  a  receipt, 
and  therefore  is  susceptible  of  being  proved  by  parol,  the  precise  time 
is  not  shown.  Decuir  says  he  paid,  at  divers  times,  at  Macarty's 
request;  none  of  the  other  witnesses  show  any  precise  time  of  pay- 
ment. 

We  conclude,  that  the  possession  of  the  locus  in  quo  by  Macarty, 
if  shown,  is  not  traced  so  far  back  as  the  beginning  of  the  year  1782 
— and  that  therefore  a  possession  of  thirty  years,  before  the  beginning 
of  the  year  1812,  is  not  proved. 

II.  Madam  Lesassier's  deed  being  of  the  12th  May,  1804,  admit- 
ting it  to  be  a  just  title,  the  possession  under  it  had  lasted  about  eight 
years  only,  when  it  was  disturbed  by  the  defendants*  entry,  in  1812. 

III.  Strong  presumptive  evidence  that  the  title  under  which  the 
defendants  claim,  was  surrendered  is  said  to  be  discoverable  in  their 
deed.  They  purchased  not  the  land  itself,  but  their  vendor's  right 
thereto — the  price  is  the  fourth  part  of  the  value  of  the  land — it  is  not 
payable  till  the  title  be  confirmed  by  a  decree,  or  the  heirs  of  Macar- 
ty's claim  be  abandoned — the  deed  is  to  be  void  if  a  deed  from  their 
vendor's  ancestor  to  Macarty  makes  its  appearance — no  payment  of 
taxes  is  shown — no  occupation  of  the  land  appears  from  1777  to  1812 
— there  has  been  a  silence  of  thirty-six  years. 

1.  A  right  or  claim  may  fairly  be  the  object  of  a  sale.  Pothier^ 
Vente,  550. 

2.  We  have  no  evidence  of  the  value  of  the  locus  in  quo  at  the 
time  of  the  sale:  but  we  are  shown  that  the  plaintifis'  ancestor  pur- 
chased the  whole  tract  which  they  claim,  on  the  5lh  of  June,  1809, 
for  20,000  dollars.  This  appears  by  the  deed  of  sale.  The  defendants 
purchased  the  locus  in  quo,  containing  the  eighth  part  of  the  tract, 
for  3,500  dollars,  Jan.  6,  1813,  thirty-one  months  after.  According 
to  the  price  paid  for  the  whole  tract,  the  locus  in  quo  being  the  eighth 
part  of  it,  was  worth  2,500  dollars,  in  1809.  Now,  without  any  other 
evidence,  we  cannot  presume  fraud,  or  that  it  was  purchased  below 
its  value,  when  about  three  years  and  a  half  after,  3,500  dollars  were 
given  for  it. 

3.  While,  as  the  plaintiffs'  counsel  strenuously  contends,  the  gene- 
ral understanding  of  the  neighborhood  was,  that  the  locus  in  quo, 
the  premises  sold,  made  part  of  a  tract  owned  by  Macarty,  we  cannot 
consider  the  precaution  taken  by  the  vendees,  that  the  stipulated  price, 
which  appears  to  be  the  fair  and  full  value  of  the  land,  should  not  be 
paid,  till  it  appeared  that  those,  who  were  to  receive  it,  had  power  to 
transfer  the  land.    The  vendors  had  a  complete  patent — it  is  annexed 
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to  the  record.  Their  title,  therefore,  was  indisputable,  unless  a  person 
appeared  to  have  gained  it  by  possession,  or  th«y  or  their  ancestors 
had  done  some  act  to  defeat  it.  Yet,  the  plaintiffs  claimed  the  land, 
under  a  deed  from  Macarty's  heirs.  Macarty's  claim  was  the  only- 
one  to  be  guarded  against:  as  it  did  not  arise  by  possession,  it  must 
do  so  by  title.  This  title  could  only  be  a  deed  from  Hebert.  Surely 
nimia  precautio  fraus;  but  it  was  not  an  extraordinary  precaution 
to  guard  against  the  appearance  in  evidence  of  a  deed  from  Hebert 
to  Macarty. 

4.  Hebert  and  his  heirs  had  a  complete  patent,  since  the  year  1777 
— it  had  been  confirmed  by  the  commissioners  of  the  United  States 
on  the  27th  of  August,  181 1.  According  to  the  statement,  the  defen- 
dants, who  certainly  did  not  claim  the  land  under  Macarty,  as  the 
plaintiffs,  entered  on  it  in  1812,  and  settled  opposite  the  spot  on  the 
other  side  of  the  bayou,  on  which  the  plaintiffs  had  their  settlement, 
undisturbed  and  unopposed  by  them.  The  presumption  is  strong, 
as  they  did  not  claim  title,  they  entered  under  the  heirs  of  Hebert, 
whose  title  they  purchased  on  the  26th  of  January,  181 3,  and  remained 
undisturbed  till  the  15th  of  October,  1815.  Now,  if  notwithstanding 
this,  the  absence  of  any  evidence  of  any  other  actual  occupation  ren- 
ders their  title  suspicious,  may  not  equal  suspicion  be  attached  to  the 
plaintiffs'  title,  who  never  to  this  day,  by  themselves  or  their  prede- 
cessors, had  any  actual  occupation?  After  producing  the  original 
grant,  proving  the  descent  of  the  estate  to  their  vendors,  their  deed 
and  the  possession  of  the  defendants,  was  there  any  necessity  that  they 
should  prove  that  those  under  whom  they  claim  had  been  charged 
with  the  taxes  of  the  district? 

We  really  see  no  reason  to  presume  a  surrender  of  title.  Violent, 
indeed,  must  be  the  presumption,  which  would  induce  us  to  do  so, 
against  a  possessor  with  a  complete  chain  of  titles. 

IV.  The  right  purchased  by  the  defendants  is  said  to  be  a  litigious 
one,  although  no  suit  was  ever  instituted  for  the  recovery  of  the  pre- 
mises. 

In  the  case  of  Morgan  v,  Livingston  et  aL,  6  Martin,  the  defendants 
resisted  the  plaintiff's  claim,  on  the  ground  that  he  had  purchased  a 
litigious  riglit,  having  purchased  from  P.  Bailly,a  lot  on  the  batture, 
which  was  at  the  time  of  the  purchase,  claimed  by  the  defendants, 
who  were  in  possession  of  it.  This  court  decided  the  vendor's  was 
not  a  litigious  right.  Yet,  in  few  cases  could  it  be  more  obvious,  that 
the  defendants  would  not  give  up  their  possession  without  some  legal 
struggle.  We  cited  no  authority,  being  of  opinion  that  the  expres- 
sions of  the  statute  were  too  plain  to  admit  of  a  doubt. 

We  are  not  left  to  ascertain  the  meaning  of  the  expression  litigious 
right,  by  a  reference  either  to  the  opinions  of  commentators  or  the 
decisions  of  courts.  The  law  itself  has  expressly  given  us  its  mean- 
ing: "  A  right  is  said  to  be  litigious  whenever  there  exists  a  suit,  and 
contestation  on  the  same."     Civil  Code  361,  art.  13i. 

It  seems  that  a  suit  brought  does  alone  suffice — that  it  is  not  enough 
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that  there  should  be  a  petition,  that  a  copy  of  it  and  citation  should 
be  served  on  the  defendant — it  is  necessary  there  should  be  an  a^iswer 
— perhaps  any  plea  will  not  suffice.  In  the  words  of  the  statute,  there 
must  be  a  contestation.  Now,  if  the  advancement  and  progress  of 
the  suit  to  the  contestation  be  essential,  how  can  it  be  held  that  the 
inception  of  the  suit  is  unnecessary? 

If  authorities  be  wanted  on  so  plain  a  point,  we  refer  the  student 
to  the  commentary  of  Gregorio  Lopez,  on  the  Part.  3,  7,  13,  who 
observes  that  it  had  been  doubted  whether  the  thing  be  litigious,  before 
the  service  of  the  petition,  and  he  concludes  that  it  is  not  so — ^that  it 
was  not  before  the  Partidoy  and  it  has  introduced  no  change.  Febrero 
de  escr,  ch,  7,  n.  9. 

It  was  so  in  Rome.     Litigiosa  res  est  de  cvjus  dominii  causa 
movetur  inter  possessorum  et  petit oreniyjudiciaria  conventione,  vel 
rincipi precibus  obtatis  et  judici  insinuath  et  per  eumfuturoreo 
cognitis.     C,  8,  37,  1.     ^uth,  Litigiosa^  Nov,  112,  c.  1. 

The  French  text  of  our  Civil  Code  is  a  literal  copy  of  the  art.  1700 
of  the  Code  Napoleon,  and  in  the  case  of  Delaunai  v.  Delanci,  the  court 
of  appeals,  in  affirming  the  judgment  of  the  tribunal  of  Rouen,  ob- 
served that  it  was  improper  to  confound  a  thing  liable  to  litigation,  with 
a  litigious  one.  11  Jur.  Code  Civil,  451.  When  the  thing  ceded  is 
not  contested,  and  is  not  the  subject  of  a  suit,  at  the  time  of  the  cession, 
the  thing  is  not  litigious.     13  Id.  49.  13  Pand.  Fr.  n.  119. 

We  conclude,  that,  as  there  was  no  suit  instituted  in  the  present 
case,  at  the  time  the  defendants  purchased  the  right  of  Hebert's  heirs, 
they  did  not  purchase  a  litigious  one. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  the  defendants,  with  costs  of  suit  in  both  courts. 

Porter  J  for  the  plaintiffs. 

Brent,  for  the  defendants. 

*^*  There  was  no  case  determined  in  October  or  November. 
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EASTERN  DISTRICT,  DECEMBER  TERM,  1820, 


JUDGE  DERBIGNY  resigned  his  seat  in  the  Supreme  Ck)urt,  on 
the  15th  of  December,  1820 — and 

Alexander  Porter  was  appointed  in  his  stead,  on  the  2d  of 
January  following. 

There  was  not  any  other  change  in  the  officers  of  the  court,  during 
the  period,  the  cases  of  which  are  reported  in  this  volume. 


Mitchel  V.  Jewel.     IX.  185. 


APPEAL  from  the  court  of  the  fourth  district 

Livingston^  for  the  defendant  and  appellee,  moved  to  have  the 
appeal  dismissed,  because  the  whole  testimony  was  not  brought  up. 
He  showed  that  one  Filhiol  appeared  by  the  record  to  have  been 
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sworn,  and  yet  his  deposition  was  not  to  be  found  among  those  of 
the  other  witnesses,  which  had  been  taken  down  by  the  clerk,  in 
order  that  they  might  serve  as  a  statement  of  facts. 

The  counsel  observed,  that  as  both  the  clerk  and  the  district  judge 
had  certified  that  the  record  contained  the  whole  testimony,  the  pre- 
sumption must  be  that  FiJhiol,  though  sworn,  was  not  examined. 

Thereupon,  the  counsel  introduced  the  affidavit  of  the  defendant, 
showing  that  Filhiol  was  examined. 

On  this,  Turner^  for  the  plaintiff,  and  appellant,  moved  for  and 
obtained  a  writ  oi  certiorari. 


Paulding  v.  Ketty  et  al.^  Syndics.     IX.  1 86. 

HELD,  if  the  lessee  gives  his  notes  for  rent,  and  afterwards  fails, 
the  landlord  has  a  privilege  on  the  goods  in  the  house. 


Noble  V.  M'Micken.     IX.  1 88, 

SEE  eWeks  v.  M'Micken,  7  Mariiuj  54. 


4 
I 


714  SUPREME  COURT. 


Canfield  et  al.  v.  Walton's  Syndics.     IX.  189. 

m 

AN  appeal  lies  from  the  discharge  of  a  rule  on  syndics  to  produce 
their  bank  books^  &c. 
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EASTERN  DISTRICT,  JANUARY  TERM,  1821 


AT  the  opening  of  this  term,  a  commission  was  read,  bearing  date 
of  the  second  of  January,  1821,  by  which  Alexander  Porter, 
Junior,  was  appointed  a  Judge  of  this  court,  with  a  certificate  of  his 
having  taken  the  oaths  required  by  law,  for  his  qualification,  where- 
upon, he  took  his  seat. 


Walker  et  al.  v.  M'Micken.     IX.  1 92. 

If,  ailer  the  dissolution  of  the  partnership,  one  of  the  partners  endorse  a  note  due  them, 
the  endorsee  is  not  bound  so  strictly  to  give  notice,  in  case  of  non-payment,  as  if  the 
note  wore  regularly  endorsed. 

APPEAL  from  the  court  of  the  third  district 

Mathews,  J.,  delivered  the  opinion  of  the  court. 
This  is  a  suit  on  a  promissory  note,  brought  by  the  appellees,  as 
endorsees. 
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It  appears  from  the  evidence  in  the  case,  that  the  note  was  made 
payable  to  a  commercial  house,  the  business  of  which  has  been  con- 
ducted under  the  firm  of  M'Micken  &  Ficklin — that  it  was  endorsed 
by  M'Micken  to  the  plaintiffs  and  appellees,  for  a  valuable  considera- 
tion, after  the  dissolution  of  his  partnership  with  FickUn. 

According  to  the  law  of  partnership,  it  seems  to  be  a  settled  doc- 
trine, that,  after  the  dissolution  of  a  firm,  none  of  the  former  partners 
can  transfer,  by  his  endorsement,  the  negotiable  paper  which  belongs 
to  the  partnership,  unless  under  an  express  authority  given  him  by 
the  persons  jointly  concerned  with  him. 

In  the  present  case,  it  is  contended,  that  such  authority  was  vested 
in  the  defendant  and  appellant,  by  one  of  the  articles  of  agreement 
for  the  dissolution  of  the  partnership.  Authority  is  there  given  him 
to  collect  all  debts  due  to  the  firm  and  to  pay  such  as  might  be  due 
firom  it.  For  this  purpose  he  is  put  in  possession  of  all  the  books, 
notes,  &c.  of  the  firm,  with  power  to  exchange  notes  and  accounts  in 
the  adjustment  and  settlement  of  the  concerns  of  the  partnership. 

Here,  it  is  true,  is  a  power  given  to  transfer  or  exchange  notes, 
but  it  is  limited  to  a  specific  purpose,  viz.  the  final  settlement  of  the 
partnership  affairs;  and  an  endorsement  or  transfer,  made  for  any 
other  purpose,  not  being  in  pursuance  of  the  power  vested,  is  void. 
It  is  shown  by  a  contract  between  the  parties  to  the  present  suit 
(found  in  the  evidence  in  the  cause)  that,  so  far  from  the  note  in 
question  having  been  endorsed  or  exchanged,  in  settling  the  affairs  of 
the  late  firm,  it  was  given  in  payment  of  property  purchased  by  the 
defendant,  for  his  sole  and  individual  benefit.  The  transfer  was 
made  without  authority  in  the  endorser,  and  ought  not  to  be  subject- 
ed to  the  ordinary  rules,  relating  to  the  demand  of  payment  from 
the  makers  of  notes  and  notice  to  endorsers. 

By  such  an  endorsement,  the  plaintiffs  did  not  acquire  a  right  to 
pursue  the  maker  for  the  recovery  of  the  amount  of  the  note  in  their 
own  names;  but,  as  the  endorser  received  from  them  its  full  value, 
we  are  of  of  opinion,  that  he  is  bound  to  pay  to  them  the  sum  therein 
specified,  as  on  an  original  contract 

This  view  of  the  case  prevents  the  necessity  of  an  inquiry  into  the 
sufficiency  of  the  notice  alleged  and  attempted  to  be  proved  by  the 
appellee. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs.* 

Turner,  for  the  plaintiffs. 

LivermorCy  for  the  defendant. 

*  PoRTBR,  J.,  did  not  join  in  this  opinion,  the  case  having  been  argued  before  be  took 
bis  seat. 
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Livingston  v.  Herman.     IX.  195. 

APPLICATION  for  a  Mandamus. 

Heldy  a  party  dissatisfied  with  the  opinion  of  a  court  stating  his 
objection  at  the  time,  may  draw  up  his  bill  of  exceptions  at  any  time 
during  the  trial. 

A  party  has  a  right  to  have  spread  on  the  records  the  reasons  which 
he  alleges  as  ground  for  a  new  trial. 


Ditman  v.  Hotz.     IX.  200. 

THIS  is  a  suit  to  have  the  decision  of  arbitrators  homologated. 

Held^  the  sentence  of  arbitrators  is  a  judgment  in  itself,  over  which 
the  court  has  no  control  except  to  place  it  on  record  and  order  its 
execution:  and  whether  it  be,  or  not,  a  judicial  proceedings  to  be 
homologated  it  must  be  written  in  that  language  in  which  is  written 
the  constitution  of  the  United  States. 


Julien  V.  Langlish«     IX.  205« 

THIS  is  a  suit  brought  by  the  plaintiff,  a  negro,  to  recover  his 
freedom. 

The  material  facts  of  the  case  are  as  foUowsr  Peter  Langlish,  de- 
ceased, being  in  his  lifetime  the  owner  of  the  plaintiff,  emancipated 
him  in  1814,  by  a  notarial  act,  after  having  fulfilled  all  the  formali- 
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ties  which  the  law  requires:  the  act  has  a  suspensive  clause,  by 
which  a  condition  is  annexed  to  the  emancipation  of  the  plaintiff, 
who  was  thereby  bound  to  continue  to  serve  the  said  Peter  as  before, 
till  his,  the  said  Peter's  deaih,  when  the  plaintiff  was  fully  and  with- 
out further  restriction  to  enjoy  his  freedom.  In  1818  the  said  Peter 
executed  a  deed  of  revocation  of  his  deed  of  emancipation  before  a 
notary.  After  the  death  of  Peter,  the  plaintiff  was  claimed  as  part 
of  his  estate  and  this  suit  was  instituted. ' 

The  district  court  gave  judgment  for  the  plaintiff,  being  of  opinion 
that  "the  right  of  freedom  having  once  been  acquired  could  not 
afterwards  be  altered  or  forfeited  by  any  act  of  the  plaintiff,  or  bis 
master — because  it  is  unalienable." 

The  defendant  appealed. 

Martin,  J.,  giving  the  opinion  of  the  court,  said: 

We  are  of  opinion,  that  the  plaintiff  has  not  proved  that  he  ful- 
filled the  condition  on  which  he  was  to  be  free  at  his  master's  death, 
and  it  is  in  proof  that  he  did  not.  He  refused  to  serve  him  as  a  slave, 
and  was  desirous  of  compelling  him  to  accept,  in  lieu  of  his  services, 
a  monthly  compensation  of  1800  dollars.  He  brought  a  suit  for  this 
purpose,  which  he  afterwards  discontinued.  The  testimony  of  Du- 
tillet,  and  the  witness  who  followed  him,  show  that  he  insisted  on 
enjoying  his  freedom  before  the  death  of  his  master,  since  he  charged 
him  with  being  an  old  rogue,  who  was  seeking  to  deprive  him  of  his 
freedom. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that 
there  be  judgment  for  the  defendant.* 

SegherSy  for  the  plaintiff. 

Mazureau  and  Morel,  for  the  defendant. 


Gales's  Heirs  v.  Penny.     IX.  212. 

HELD,  if  A  has  promised  B  to  do  a  certain  thing  and  fails  to  do 
it,  C  can  not  maintain  an  action  for  the  breach  of  this  promise,  because 
a  knowledge  of  this  promise  was  the  leading  motive  that  induced 
him  to  contract  with  B. 

*  Porter,  J.,  did  not  join  in  this  opinion,  the  case  having  been  argued  before  he  took 
his  seat. 
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Bruneau  v.  Bruneau's  Heii-s.     IX.  217. 


HELDy  under  the  Spanish  law  as  under  the  Civil  Code,  the  com- 
munity of  goods  between  married  persons  existed  without  being 
stipulated  for.  See  Recop,  de  Cast,  5,  9,  2.  1  FebrerOy  ContratoSj 
I J  2,  n.  9. 


AUain  v.  Young.     IX.  221. 

THIS  is  a  case  in  which  the  plaintiff  seeks  to  recover  damages 
equal  to  the  value  of  a  slave  alleged  to  have  been  killed  by  the  de- 
fendant. 

From  the  evidence  it  appeared  that  the  negro  was  of  a  bad  cha- 
racter, and  was  killed  in  the  defendant's  attempt  to  arrest  him  on  a 
suspicion  of  felony,  whilst  he  was  endeavoring  to  effect  his  escape, 
after  having  attempted  to  seize  a  gun. 

The  case  was  submitted  to  a  jury  who  found  for  the  defendant. 
The  Supreme  Court  refused  to  disturb  the  verdict. 


Doane  v.  Farrow*     IX.  222. 


NOTICE  of  the  taking  of  depositions  out  of  the  state  is  to  be  given 
as  in  case  of  depositions  taken  within. 

But,  it  is  not  necessary  that  the  giving  notice  should  appear  by 
the  return  of  the  commissioner,  it  may  be  proved  by  affidavit. 
Vol.  L— 62 
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[Doane  «.  Farrow.] 

The  day  should  be  mentioned  hi  the  notice. 

Notice  must  be  served  on  the  parties  if  they  are  in  the  state;  if 
they  are  absent,  or  cannot  be  found  after  reasonable  diligence.it  may 
be  served  on  the  attorney. 
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EASTERN  DISTRICT,  FEBRUARY  TERM,  1821. 


Sassman  t^.  Aime  and  Wife.     IX.  257. 

He  who  claims  as  heir,  mast  prove  the  death  of  the  ancestor,  who  is  presumed  to  live  till 

he  bo  one  band  red  years  old. 
If  it  be  doubted  which  of  the  parties  introduced  a  doonroent  below,  the  Supreme  Court 

will  presume  it  introduced  by  him  whose  interest  it  was  to  do  so. 
When  the  defendant  pleads  the  general  issue  and  does  not  set  up  a  title,  the  plaintiff  is 

not  relieved  from  the  necessity  of  proving^  a  legal  title  in  himself  by  showing,  that  the 

defendant  has  a  defeetive  one,  emanating  from  the  same  source  aa  his  own. 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  alleges  that  she  is  one  of  the  heirs  of  the  late  John 
Brady,  and  as  such,  became  entitled,  by  an  amicable  partition  of  the 
succession  of  her  deceased /ai Aery  to  a  certain  piece  of  land,  situated 
in  the  parish  of  St.  Jean  the  Baptiste,  containing  ten  arpents,  or  there- 
abouts, with  the  ordinary  depth. 

That  at  the  time  of  said  partition,  riz.  on  the  18th  day  of  October, 
1805,  the  petitioner  was  the  wife  of  John  Sassman,  and  that  the  pro* 
perty  before  mentioned,  was  her  paraphernal,  or  extra  dotal  effects. 
That  she  has  never  been  divested  of  her  right  thereto,  by  her  own 
consent,  or  by  the  authority  of  justice;  and  that,  notwithstanding  her 
right  to  said  property,  a  certain Aimfe,  and  his  wife,  have  en- 
tered into  possession,  and  retain  the  same,  which  they  have  refused  to 
deliver  to  the  petitioner,  though  often  requested  so  to  do. 
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The  petition  concludes  by  a  prayer,  that  the  property  may  be 
adjudged  to  the  plaintiff;  that  the  said  Aiink  and  wife  may  pay  the 
annual  value  of  the  property,  from  the  time  they  took  possession^ 
until  the  day  of  filing  the  petition. 

To  this  the  defendants  answered,  ^  denying  all  and  singular  the 
allegations  contained  in  this  petition,  and  praying  to  be  dismissed 
with  their  costs,"  &c. 

On  the  issue  thus  joined,  the  parties  came  to  trial  in  the  district 
<^urt;  there  was  judgment  for  the  plaintiff,  and  the  defendants  ap- 
pealed. 

The  first  evidence  introduced,  on  the  part  of  the  plaintiff,  is  the 
document  referred  to  in  the  petition.  By  this  act,  it  is  stated  in  sub- 
stance, that  Madame  Angclique  Westherer,  wife  of  Brady,  had  ap- 
peared before  Achille  Trouard,  judge  of  the  county  of  German  Coast, 
and  declared,  that  having  obtained,  by  a  decree  of  the  court  for  said 
county,  in  the  month  of  September,  1805,  permission  to  sell  the  pro- 
perty of  her  husband^  who  had  disappeared,  she  had  found  it  more 
advantageous  to  enter  into  an  arrangement  with  her  children,  who 
had  a  desire  to  preserve  a  tract  of  land  belonging  to  said  Brady,  and 
that  she  had  made  an  agreement  with  Philip  Brady,  her  son,  Auguste 
Daniel,  husband  of  Marian  Brady,  and  Jean  Sassman,  who  was  mar- 
ried to  Rosalie  Brady,  the  present  plaintiff;  that  the  said  land  should  be 
partaken  between  them;  the  negroes,  and  other  property,  should  be 
sold,  and  that  arbitrators  should  be  named  to  estimate  the  land.  The 
act  concludes  in  the  usual  form  of  a  notarial  instrument.  It  is  dated 
the  18th  of  October,  1805.  On  the  same  day  and  year,  the  said  Wes- 
therer, wife  of  Brady,  again  appears  before  the  judge,  and  declares, 
that  certain  arbitrators,  herein  named,  had  made  a  division  of  the  land 
of  said  Brady.  This  division  is  recited,  and  the  act  assigns  to  Jean 
Sassman,  in  his  own  right,  the  two  arpents  of  land  for  which  this  suit 
is  brought.  This  act  is  signed  by  Westherer,  wife  of  Brady,  her  son 
Philip  Brady,  and  Sassman,  husbantl  to  the  present  plaintiff.  Men- 
tion is  made,  that  the  other  knows  not  how  to  write,  and  the  judge 
signs  this  act  in  the  same  manner  he  did  the  first 

The  next  instrument  offered  was  a  sale  of  the  land  now  claimed, 
dated  20th  of  January,  1808;  by  which  it  appears,  that  Sassman  sold 
the  land  to  one  Francois  Rulle,  for  2200  dollars.  On  the  5th  of  Janu- 
ary, 1809,  Sassman  executed  before  the  judge  of  the  county  of  Ger- 
man Coast,  a  receipt,  acknowledging  that  he  had  been  paid  by  Rulle, 
the  purchiise  money  of  said  land;  and  in  the  same  act  he  discharged 
the  mortgage  which  he  had  retained  on  the  premises,  for  the  more 
perfect  assurance  of  the  purchase  money  of  the  same. 

Several  witnesses  were  examined  on  the  part  of  the  plaintiff  to 

!>rove  what  the  premises  in  dispute  would  have  rented  for  during  the 
ast  ten  years. 

Testimony  was  taken  by  the  defendants,  to  prove  byparol^  the  con- 
sent of  the  plaintiff  to  the  alienation  of  the  property  for  which  she 
now  sues.    The  plaintiff  objected  to  its  introduction.    Whether  it  be 
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a(  all  necessary  to  decide  oa  this  objection,  in  the  present  case,  wiQ 
be  hereafter  considered. 

To  enable  us  to  understand,  correctly,  the  effect  which  the  evi- 
dence first  detailed  should  have  on  the  rights  of  the  parties,  recur- 
rence must  be  had  to  the  pleadings,  in  order  to'  ascertain  what  has 
been  alleged  and  denied,  how  much  it  is  necessary  to  prove,  aikd 
on  whom  this  burthen  of  proof  is  thrown. 

In  the  petition  it  is  stated  that  the  plaintiff  is  the  heir  of  one 
Philip  Brady y  deceased;  that  the  land  sued  for  became  hers  by  a 
partition  between  the  heirs  of  said  Brady:  she  does  not  allege  that 
she  ever  was  in  possession  of  it;  but  she  asserts  that  her  title  to  it  is 
good,  and  that  Axxnk  and  wife  illegally  k^ep  possession  of  it 

The  defendants  deny  all  and  singular  these  allegations. 

It  is  a  general  principle  of  law,  we  believe  in  all  countries,  as  it 
x^rtainly  is  in  ours,  that  he  who  has  the  affirmative  to  maintain,  is 
bound  to  furnish  proof  of  the  fact,  which  is  the  foundation  of  his 
demand.  Par.  3,  13.  The  application  of  this  prmciple  to  suits 
for  land,  has  established  a  maxim,  that  the  plaintiff  must  recover  oi|l 
the  strength  of  his  own  title,  not  the  weakness  of  his  adversary's. 

In  this  case,  the  general  denial  in  the  answer  put  the  plaintiff  on 
the  proof  of  her  title,  and  to  establish  the  truth  of  the  allegation 
contained  in  the  petition,  thai  her  ancestor  is  deceased y  and  that  she, 
as  his  heir,  has  a  right  to  recover  the  property  sued  for,  she  produce^ 
an  act  passed  before  a  notary,  which  states,  that  her  father  had 
/disappeared^  and  that  his  children  and  heirs  had  divided  the  pro- 
perty which  belonged  to  him.  An  important  question  here  occurs, 
whether  the  plaintiff  herself  has  not  produced  evidence  which  pre- 
vents her  recovering  in  the  present  action. 

By  the  laws  of  this  country,  at  the  time  the  partition  already  men- 
tioned took  place  among  the  heirs  of  Brady,  if  an  individual  disap- 
peared, and  no  intelligence  was  had  of  his  fate,  he  was  presumed  to 
live  one  hundred  years,  from  the  date  of  his  birth,  unless  evidence 
was  furnished  to  the  contrary,  by  those  interested  to  destroy  this 
piresumption,  and  establish  his  decease;  Febrero  addicionado^par,  2, 
lib.  By  cap.  ly  sec.  7,  «o.  273;  Curia  PhilipicOy  Juicio  Civilyp,  1, 
sec*  17,  no.  22,  and  on  failure  of  that  evidence,  the  heirs  whom  the 
law  would  have  called  to  his  succession,  in  case  of  his  death,  could 
only  take  possession  of  his  property  as  curators,  aiid  be  authorised 
to  administer  it  on  giving  security,  (see  authorities  cited.)  In  this 
case  then,  &e  plaintiff,  in^ead  of  proving  that  she  is  the  heir  of 
John  Brady,  deceased,  and  as  such,  entitled  to  the  land  that  once 
belonged  to  him,  has  proved  something  entirely  different,  namely, 
that  Brady,  her  ancestor,  is  yet  alive;  for  that  is  the  conclusion 
which  the  taw  compels  us  to  draw  from  &cts  such  as  are  here  proved 
before  us. 

If  then  the  plaintiff's  father  is  still  alive,  or  presumed  by  law  to 
be  so,  and  the  plaintiff  herself  has  establiahed  the  fact  which  creates 
that  presumption  in  a  suit,  wherein  she  claims  property,  as  his  heir, 
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it  is  impossible  she  can  recover;  for  she  disproves  that  which  is  the 
basis  of  lier  demand.  The  law  has  pointed  out  a  mode,  and  an  easy 
and  a  safe  one,  by  which  the  presumptive  heirs  of  persons  who  may 
have  disappeared,  can  be  put  in  possession  of  the  property  they 
leave  behind.  This  mode  the  plaintiff  and  her  co-heirs  might  easily 
have  pursued.  In  doing  so,  they  would  have  assured  their  own 
rights,  and  preserved  those  of  the  absentee,  whose  death  the  law  is 
so  far  from  presuming,  that  it  watches  over  and  protects  his  property 
for  a  number  of  years,  in  the  hope  and  expectation  that  he  may  again 
return.  The  motives  which  induced  the  legislator  to  thus  guard  the 
estate  of  absent  persons,  or  of  those  who  may  have  disappeared,  are 
obvious,  and  this  court  feels  that  it  is  important  to  society  that  the 
law  on  this  subject  should  be  strictly  and  rigidly  enforced. 

The  question  now  before  the  court  has  been  very  ably  examined, 
in  a  case  reported  in  Merlin's  Questions  de  Droit,  There  the  heirs 
demanded  property  in  right  of  a  person  who  had  been  absent,  and 
not  heard  of  for  forty  years,  and  they  grounded  their  demand  ou  the 
presumption,  which  this  length  of  time  created,  of  his  death.  It 
was,  however,  clearly  shown,  that  not  only  did  the  law  refuse  to 
lend  itself  to  such  doctrine,  but,  that  on  the  contrary,  it  presumed  the 
absentee  alive,  until  the  period  of  100  years  elapsed  from  his  birth, 
and  judgment  was  accordir)gly  given  in  favor  of  those  who  held  the 
property,  which  the  heirs  thus  claimed. 

The  principle  here  involved  was  also  well  considered  in  the  case 
of  Hayes  v.  Berwick,  decided  in  the  late  Superior  Court,  2  Martin^ 
138,  a  case  very  similar  in  its  principal  features  to  the  present.  The 
plaintiffs  claimed  a  similar  tract  of  land,  in  right  of  their  ancestor. 
To  establish  their  title,  they  proved  that  their  father  had  left  Louisi- 
ana twenty  years  before  the  inception  of  the  suit,  and  had  not  since 
been  heard  of  On  this  evidence  the  court  held,  (and  we  think  cor- 
rectly) that  the  plaintiffs  could  not  recover,  as  the  law  presumed  the 
ancestor  still  to  exist. 

In  the  declaration  made  by  the  wife  of  Brady,  before  the  judge 
of  German  Coast,  a  copy  of  which  is  annexed  to  the  plaintiff's 
petition,  and  has  been  already  referred  to,  she  states,  "  that  having 
obtained  a  decree  of  the  court,  authorising  her  to  sell  her  husband's 
property,  who  had  disappeared,"  she  came  before  him  to  declare 
that  the  heirs  intended  to  partake  it  amicably,  &c  It  occurred  to 
the  court,  as  a  question  necessary  to  be  examined,  whether  the 
declaration  did  not  furnish  evidence,  that  the  heirs  might  have  been 
authorised  to  take  the  steps  they  did,  in  relation  to  their  ancestor's 
estate.  We  are  satisfied,  however,  that  it  is  not  legal  and  sufficient 
evidence  of  the  fact,  that  the  bare  recital  of  a  decree  of  a  court  of 
justice,  in  a  private  instrument,  and  that  too,  by  a  person  interested 
in  establishing  the  fact,  is  not  the  best  evidence  that  such  a  decree 
was  given;  a  copy  of  the  judgment,  not  a  declaration  of  the  party 
claiming  under  it,  ought  to  have  been  produced. 

But  the  plai[itiff  insists  that  the  defendants  in  this  suit,  have  not 
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the  right  to  take  advantage  of  these  defects,  because  she  says  they 
claim  under  the  same  title  she  does,  and  to  prove  this,  refers  to  the 
record,  where  it  appears,  that  Sassman,  her  husband,  sold  the  pre- 
mises now  claimed,  to  Francoise  Rulle,  with  whom  one  of  the 
present  defendants,  Aim6,  was  first  married.  The  defendants  deny 
that  they  rely  on  this  title,  or  that  they  set  it  up  in  the  court  beluw. 

On  looking  into  the  statement  of  evidence  sent  up,  we  find  that  it 
is  not  slated  by  whom  this  document  was  produced.  It  follows,  in 
order,  the  other  written  testimony  offered  on  the  trial  by  the  plaintiff; 
it  precedes  the  parol  proof  produced  by  her,  and  it  is  not  at  all  con- 
nected on  the  record  with  the  other  evidence  of  the  defendant.  This, 
in  itself,  creates  a  strong  presumption  who  introduced  it,  but  a  much 
stronger  one  arises  from  the  fact,  that,  without  it,  the  plaintiff  would 
not  have  produced  any  proof  on  a  pomt  indispensable  in  her  cause; 
the  identity  of  the  premises  claimed:  when,  to  the  defendant  it  was 
not  necessary,  because  they  did  not  set  up  title  in  their  answer.  We 
are  bound,  therefore,  to  presume,  that  this  document  was  offered  on 
the  trial  by  the  party  who  had  an  interest  in  doing  so. 

Taking  this  for  granted,  we  are  of  opinion,  that  in  a  case  like  this, 
when  the  defendant  pleads  the  general  issue  alone,  and  does  not  set 
up  title,  the  plaintiff  cannot  be  relieved  from  the  necessity  of  proving 
a  legal  title  in  herself,  by  showing  that  the  defendant  too  has  a  defec- 
tive one,  which  emanates  from  the  same  source.  How  can  the  court 
tell  that  this  is  the  only  title  by  which  the  defendants  hold  the  pre- 
mises? 

The  opinion  just  delivered,  renders  it  unnecessary  to  examine  if 
the  objection  taken  to  the  parol  evidence,  introduced  by  the  defend- 
ant, is  well  founded  or  otherwise. 

On  the  whole,  we  think  that  the  plaintiff  has  not  made  out  a  case 
which  shows  that  she  had  a  legal  title  to  the  premises,  and  conse- 
quently, that  the  district  judge  erred  in  giving  judgment  against  the 
defendants. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  that  there  be 
judgment  for  the  defendants,  as  in  cnse  of  a  nonsuit,  and  that  the 
plaintiff  and  appellee  pay  the  cost  of  this  appeal. 

Heuneuy  for  the  plaintiff. 

Mazureav,  for  the  defendants. 
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Gordon  et  al  v.  M'Carty.     IX.  268. 

THIS  case  was  decided  in  accordance  with  Civil  Code,  296,  art. 
176. 


Allyn  V.  Wright.     IX.  27 1 . 

TESTIMONY  can  not  be  received  to  cantradict  the  answer  of 
garnishees  to  interrogatories,  without  giving  them  notice  that  the 
answer  would  be  disproved  by  testimony. 


Mollon  et  al  v.  Thompson  et  at.     IX.  275. 

HELD^  the  party  to  a  suit,  who  requires  the  reversal  of  a  judg- 
ment,  on  account  of  a  mistake  or  error  in  receiving  or  weighing 
evidence,  by  the  inferior  court,  must  proceed  by  a  bill  of  exceptions, 
and  statement  of  facts,  or  by  having  the  testimony  taken  down.  j 

Want  of  evidence  to  support  a  judgment,  cannot  be  assigned  as  error,  ! 

apparent  on  the  record. 
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Waller  v.  Louisiana  Insurance  Company.     IX.  276. 

THE  decision  in  this  case  depends  entirely  on  a  question  of  facts 


Woolsey  v.  Paulding.     IX.  280. 

HELDy  after  the  jury  is  sworn  it  is  too  late  to  move  that  the  suit 
be  dismissed,  because  the  plaintiff  did  not  answer  the  defendant's 
interrogatories. 

The  plaintiff  may  read  his  answer  to  supplemental  interrogatories, 
although  he  failed  to  answer  those  originally  put,  and  if  the  s|tme 
interrogatory  is  contained  in  the  original  and  in  the  supplemental 
answer — it  shall  not  be  taken  pro  con/esso. 

Answers  to  interrogatories  received  by  the  Mayor  of  New  York, 
and  accompanied  by  the  certificate  of  the  governor  and  the  seal  of 
the  state  are  sufficiently  authenticated. 

Upon  an  applicatian  for  a  rehearing  the  judgment  was  confirmed. 
9  Mariin,  428. 


Peabody  et  ah  v.  Carrol.     IX.  295. 

HELDy  when  the  sale  of  a  slave  is  unattended  by  any  real,  ficti- 
tious, or  conventional  delivery,  he  is  still  liable  to  be  attached  for  the 
vendor's  debt.  See  Dumford  v.  Brooks's  Syndics,  3  Martiriy  222; 
Mumford  v.  Norris,  4  lb,  25. 
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Kirkman  v.  Hamilton  et  aL    IX.  397. 

A  ikctor  who  has  accepted  drau^rbts  (or  hia  principal,  haa  a  lien  on  the  gooda  in  hia  hands, 

which  an  attaching  creditor  cannot  defeat 

APPEAL  from  the  court  of  the  first  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  attachment,  wherein  a  quantity  of  tobacco  was 
seized,  in  the  possession  of  Jackson,  the  garnishee,  as  the  property  of 
defendants.  The  former  claims  a  lien  on  the  tobacco,  and  a  preference 
to  be  paid  the  sum  of  5595  dollars,  97  cents,  out  of  the  proceeds,  as 
creditor  of  the  defendants,  on  account  of  a  bill,  or  order,  drawn  by 
them,  for  5000  dollars,  in  favor  of  B.  Williams,  and  595  dollars  and 
97  cents,  on  other  accounts. 

It  appears  by  the  evidence  in  the  cause,  that  the  bill  was  accepted 
by  the  garnishee,  before  the  attachment  was  levied,  and  was  to  be 
paid  out  of  the  tobacco,  subsequently  attached  in  his  hands. 

As  the  plaintiff  does  not  contend  against  the  lien  and  privilege 
claimed  by  the  garnishee  to  the  extent  of  his  own  debt,  it  is  only 
necessary  to  inquire  what  effect  his  acceptance,  in  favor  of  Wil- 
liams, ought  to  have  in  opposition  to  the  right  claimed  by  the  attach- 
ing creditor. 

It  has  already  been  determined  by  this  court,  in  several  cases,  that, 
before  the  delivery  of  the  property  sold,  it  is  liable  to  be  seized 
by  the  creditors  of  the  vendor.  See  the  preceding  case  and  those 
there  cited.  On  the  authority  of  those  decisions,  the  plaintiff's  coun- 
sel relies,  as  applicable  to  the  present  case. 

We  are  of  opinion,  that  the  situation  of  the  claimant,  in  the  case 
now  under  consideration,  is  clearly  distinguishable  from  that  of  a 
vendee,  who  has  not  obtained  the  delivery  of  the  thing  sold.  The 
garnishee  does  not  pretend  to  an  absolute  and  exclusive  right  of  pro- 
perty, as  in  a  sale  ;  his  pretensions  do  not  extend  to  the  entire  exclu- 
sion of  the  plaintiff's  right  to  attach  the  tobacco,  as  would  happen  in 
the  case  of  a  vendee.  He  only  insists  on  his  privilege  and  preference, 
as  a  possessor  of  the  property  of  the  defendants,  who  are  indebted  to 
him;  and,  on  his  just  and  equitable  claim,  to  be  secured  for  his  accep- 
tance. 

If  he  claimed  as  a  purchaser,  and  showed  a  bona  fide  contract  of 
sale,  made  previous  to  the  levy  of  the  attachment,  the  plaintiff  would 
fail  entirely,  for  the  garnishee  was  in  possession  of  the  property. 

Notwithstanding  this  clear  and  evident  distinction,  between  the 
claim  of  a  vendee  and  that  made  by  the  garnishee,  in  the  present  case. 


FEBRUARY  TERM,  1821.  729 

[Kirk man  o.  Hamilton  ei  al.] 

let  US  suppose,  that  it  may  be  somewhat  different,  to  discern  any  sound 
reason,  why  a  fair  purchaser,  who  has  paid  the  price  of  tlie  thing 
bought,  when  the  sale  is  unaccompanied  by  tradition,  should  be  placed 
in  a  worse  situation  than  a  factor,  who  claims  certain  lieus  on  the 
property  in  his  possession.  To  such  difficulty  and  doubt,  if  they  really 
do  exist,  it  mignt  be  answered,  that  in  relation  to  a  sale,  the  rules  are 
positive,  clear,  and  explicit,  and  laid  down  by  the  laws  of  the  state, 
while  commercial  transactions  (purely  such)  are  to  be  governed  by 
the  customs  and  usages  of  merchants,  or  the  iex  mercatoria. 

Considering  the  right  and  claim  of  the  garnishee,  in  this  case,  under 
the  government  of  the  law-merchant,  we  have  not  the  least  doubt  of 
their  legality  and  equity.  When  the  owner  of  property  is  justly  in- 
debted to  his  factor  or  agent,  who  has  the  possession  of  it;  or  when 
the  latter  has  accepted  the  bills  of  the  former;  or,  in  any  other  manner, 
has  bound  himself  as  principal  to  a  third  party,  on  the  faith  and  credit 
arising  from  the  property  thus  possessed  by  him,  we  are  of  opitiion, 
that  it  would  be  unjust  and  illegal  to  prefer  the  rights  of  an  attaching 
creditor  to  those  of  the  factor,  whenever  the  transactions  between  the 
principal  and  agent,  are  in  the  usual  and  free  course  of  trade.  4  Dallas, 
279;  4  Mass.  Rep.  258,  263, 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Liverfnorfj  for  the  plaintiff. 

Alaybiny  for  the  defendant. 


State  V.  Judge  Lewis.     IX.  301. 

•APPLICATION  for  a  Mandamus. — //c/c/,  an  order  quashing 
or  discharging  a  writ  of  sequestration  may  work  a  grievance  irre* 
parable,  and  may  therefore  be  appealed  from. 
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State  V.  Judge  Lewis.    IX.  301. 

•APPLICATION  for  a  Mandamus, — Held,  an  appeal  lies  from 
an  order  discharging  a  defendant  held  in  confinement  for  want  of 
bail. 


Canfield  et  al  v.  M'Laughlin.     IX.  303. 

A  FACTOR  has  a  lien  on  the  property  of  his  principal  in  his  hands. 
Novissima  Becopilacion,  ll|  16,  2. 
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Dussuau  et  al.  v.  Rilieux«     IX.  318. 


IF  the  defendant  sued  an  appeal  bond,  in  the  court  in  which  it 
was  given,  crave  oyer,  and,  the  copy  being  tendered  to  his  counsel 
and  refused,  the  bond  is  spread  on  the  record,  this  will  suffice. 

Formal  imperfections  do  not  prevent  the  Supreme  Court  from  pro- 
ceeding to  judgment. 

The  mere  levy  of  an  execution,  on  the  property  of  a  co-debtor, 
does  not  screen  that  of  the  other  from  seizure. 


Viales's  Syndics  v.  Gardenier  et  al.     IX.  324. 

. 

The  appointment  of  syndics  made  in  the  French  language,  in  the  proceedings  before  the 
.   notary,  is  unconstitutional,  and  not  cured  by  the  homologation  of  the  proceedings. 

APPEAL  from  the  court  of  the  first  district. 
Vol.  I.— 63 
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Martin,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is,  whether  the  plaintiffs  are,  as 
they  state  themselves  to  be,  the  syndics  of  Viales,  the  answer,  deny- 
ing that  they  are? 

The  facts  of  the  case  are,  that  some  of  the  creditors  of  L.  Viales, 
applied  to  the  parish  court,  and  obtained  an  order  for  a  meeting  of 
all  the  creditors.  Their  proceedings  at  this  meeting,  before  the  notary, 
are  written  partly  in  the  language  in  which  the  constitution  of  the 
United  States  is  written,  and  partly  in  the  French.  The  only  part 
of  this  which  has  any  relation  to  the  appointment  of  syndics,  is  in  the 
latter  language.  The  proceedings,  however,  are  homologated  by  a 
judgment  of  the  parish  court.  But,  in  this  judgment,  the  proceedings 
before  the  notary  are  not  related,  nor  is  any  mention  made  of  the 
appointment  of  syndics,  it  being  only  stated  that  the  proceedings  of 
the  creditors  before  the  notary,  are  homologated. 

To  homologate  is  to  say  the  like,  homos  logos  similiter  dicere. 
So  that  the  case  cannot  be  put  on  a  footing  more  favorable  to  the 
plaintiffs,  than  by  considering  it,  as  if  the  whole  proceedings  before 
the  notary  had  been,  verbatim  et  literatim,  transcribed  on  the  judg- 
ment. 

If  that  had  been  the  case,  we  would  bo  bound  to  consider  the  part 
of  the  judgment  written  in  the  French  language,  as  a  nullity,  and  if 
what  is  written  in  that  language,  in  the  proceedings  before  the 
notary,  be  disregarded,  nothing  shows  that  the  plaintiffs  were  appoint- 
ed syndics. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court,  declaring  that  the  plaintiffs  have  not  shown  that 
they  are  the  syndics  of  Viales  be  aiSrmed,  with  costs. 

Carletorijiox  the  plaintiffs. 

Morse,  for  the  defendants. 


Bolton  et  al.  v.  Harrod  et  ah     IX.  326. 

HELDy  the  holder  of  a  bill  payable  several  days  after  sight, 
drawn  in  New  Orleans  on  Liv'erpool,  is  not  guilty  of  laches,  in  not 
forwarding  it  directly  for  acceptance,  but  sending  it  to  New  York  for 
sale. 
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Labrie  v.  Filiol.     IX.  348. 

THE  decision  in  this  case  was  in  conformity  with  the  Civil  Code, 
104,  art.  12. 


Terrel's  Heirs  v.  Cropper.     IX.  350. 

An  heir  cannot  set  aside  his  ancestor's  deed,  on  the  frround,  that  it  was  mado  in  fraud  of 

* 

his  creditors. 

APPEAL  from  the  court  of  the  fourth  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  is  to  cause  to  be  cancelled  and  annulled,  a 
deed  of  sale  of  certain  slaves,  named  in  the  petition,  executed  by  R. 
Terrel,  the  plaintiffs'  ancestor,  to  N.  Cropper,  the  late  husband  of  the 
defendant,  on  an  allegation,  that  it  wa§  made  in  fraud  of  TerrePs 
creditors.     The  plaintiff  had  judgment,  and  the  defendants  appealed. 

In  support  of  this  action,  and  of  the  correctness  of  the  judgment 
of  the  district  court,  the  appellees  rely  much  on  the  decisions  of  this 
court,  in  the  cases  of  Lopez  v.  Greffin's  Executor,  5  Martin,  145,  and 
Croizet's  Heirs  v,  Gaudet,  6  Ibid,  524. 

In  neither  of  these  cases  was  fraud  directly  alleged  by  the  plain- 
tiffs, who  claimed  the  interference  of  this  court,  to  set  aside  the  feigned 
sale  of  which  they  complained.  The  first  was  stated  to  have  been 
made  for  the  purpose  of  protecting  the  owner  against  unjust  pursuits 
in  legal  form,  which  he  apprehended  would  be  commenced  by  his 
enemies,  and  supported  by  false  witnesses.  The  second  was  stated 
to  be,  in  reality,  a  conveyance  by  the  ancestor,  in  trust,  for  the  bene- 
fit of  two  of  his^  heirs,  to  the  exclusion  of  the  others,  under  the  form 
of  an  absolute  sale. 

The  decision  of  the  latter  case,  which,  in  its  circumstances,  is  more 
like  the  present  than  the  former,  is  grounded  on  our  law  of  inherit- 
ance, which  refuses  to  ascendants  the  right  of  depriving  their  descen- 
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dants,  or  forced  heirs,  from  that  portion  of  their  property  which  it 
secures  to  the  latter. 

The  heirs  of  Croizet  appear  to  have  united  in  their  attack  on  the 
sale,  made  by  their  father,  as  feigned  and  fraudulent  against  them, 
and,  having  supported  their  allegations,  were  relieved. 

In  the  present  case,  the  petition  contains  no  allegation  that  the  sale, 
which  the  plaintiflfs  seek  to  have  annulled,  was  made  in  fraud  of  their 
rights  as  heirs;  on  the  contrary,  it  is  alleged,  that  it  was  made  in  fraud 
of  the  creditors  of  their  ancestor,  by  placing  his  property  out  of  their 
reach.  It  is  true,  they  pray  that  the  defendants  may  be  decreed  to 
account  with  them,  but  they  do  not  allege,  that  the  value  of  the  slaves, 
conveyed  to  the  defendant's  husband,  is  more  than  equal  to  the  debts 
of  their  father,  and  the  amount  advanced  for  him  by  the  pretended 
vendee,  or  that  they  are  in  any  manner  deprived  of  their  legitimate 
portion  of  his  inheritance  by  the  said  sale. 

The  appellees  have  not  brought  themselves  within  the  principles 
of  law  on  which  the  decisions,  in  the  cases  cited,  are  founded,  and 
we  do  not  believe,  that  either  justice,  policy,  or  law,  requires  that  they 
should  be  extended  to  afford  relief  in  cases  more  avowedly  base  and 
fraudulent  than  those  already  adjudged. 

Suitors,  only,  who  allege  injury  to  themselves,  or  persons  whom 
I  they  legally  represent,  by  feigned  and  fraudulent  acts,  can  be  listened 

to  in  a  court  of  justice,  when  claiming  relief  against  them. 
|f  As  the  petition  contains  no  allegation,  that  the  plaintiffs  are  injured 

by  the  sale  of  which  they  complain,  or  that  it  was  made  in  fraud  of 
their  rights,  we  are  of  opinion  that  the  district  court  erred  in  sustain- 
ing the  present  suit. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  he  aimulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  the  defendants,  as  in  a  case  of  nonsuit,  and  that  the 
plaintiffs  and  appellee  pay  co'sts  in  both  courts. 

Aleriavi  and  Workman^  for  the  plaintiffs. 

Morse,  for  the  defendant. 
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Breedlove  et  al.  v.  Turner.     IX.  353. 

When  the  English  and  French  part  of  a  statute  differ,  if  the  expressions  in  the  former  be 
clear  and  unambiguoas,  the  latter  is  to  be  disregarded.  But,  if  they  leave  the  mean- 
ing of  the  legislature  uncertain,  the  latter  part  may  be  referred  to,  in  order  to  clear  the 
doubt. 

The  decisions  of  the  Supreme  Court  are  evidence  of  what  the  law  is. 

It  is  bound  to  solve  doubtful  questions  of  law  and  cannot  refer  them  to  the  legislature. 

An  attorney  and  counsellor  at  law  is  liable  to  his  client  for  the  mismanagement  of  the 
suit,  even  though  it  be  done  without  fraud. 

But  not,  if  through  error  of  judgment,  unless  the  error  be  very  gross. 

A  judgment  is  not  evidence,  against  the  attorney,  of  the  facts  it  states. 

When  proper  evidence  is  not  offered,  the  presumption  is,  not  that  the  attorney  neglected 
to  offer  it,  but  that  the  client  failed  to  procure  it. 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J.* — The  plaintiffs  allege  that  they  employed  the  defen- 
dant, an  attorney  and  counsellor  at  law,  to  commence  a  suit  by 
attachment,  against  Thomas  H.  Fletcher,  a  citizen  of  Tennessee,  on  a 
claim  arising  from  his  endorsement  of  a  protested  bill  of  exchange, 
drawn  by  C.  Stump,  of  Nashville,  on  Stump,  Eastland  &  Cox,  New 
Orleans,  for  8200  dollars,  for  which  sum,  together  with  the  interest 
and  damages,  amounting  in  the  whole  to  10,500  dollars,  he,  Fletcher, 
was  indebted  to  them.  That  for  a  reasonable  fee  and  reward,  by 
them  to  be  paid,  the  defendant  agreed  to  conduct  said  suit  skilfully, 
faithfully  and  diligently.  But  that,  not  regarding  his  previous  agree- 
ment, he  had  unfaithfully  and  negligently  commenced  it  in  the  parish 
court,  of  the  parish  of  New  Orleans,  which  had  not  authority  to  take 
cognisance  of  the  same;  when  he  ought  to  have  brought  it  in  the 
district  court,  for  the  first  judicial  district,  which  had  jurisdiction  of 
the  matters  and  things  thereunto  appertaining;  that  the  cause  of  action, 
on  said  bill  of  exchange,  arose  out  of  the  limits  of  New  Orleans;  that 
the  Supreme  Court  of  this  state  had  decided  long  before  the  com- 
mencing of  the  suit,  that  the  parish  court  had  no  jurisdiction  of  such 
cases,  and  that  the  defendant  had  due  notice  thereof. 

They  further  aver,  that  by  reason  of  the  unskilfulness,  mismanage- 
ment, and  gross  neglect  of  said  Turner,  they  have  lost  their  lien  on 
the  property  attached,  and  with  it  the  debt  aforesaid;  have  been 
obliged  to  stop  payment,  and  have  suffered  damage  to  the  amount  of 
• 

*  By  an  act  of  the  legislature,  the  judges  were  directed  to  give  Bertatim^  separate  and* 
distinct  opinions. 
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20,000  dollars,  for  which  sum  they  pray  judgment    Breedlove  ei  aL 
V.  Fletcher,  8  Martiriy  69. 

The  defendant,  in  his  answer,  denied  all  these  allegations;  the 
plaintiffs  produced  in  evidence,  the  record  in  the  case  of  Breedlove 
&  Bradford  v.  Fletcher,  the  case  of  Delille  v,  Gaines,  decided  in  the 
Supreme  Court,  March,  1817,  that  of  Dnnwoodie  v,  Johnson,  and 
Smith  V.  Flower,  both  decided  in  the  same  court,  in  January  term, 
1819. 

A  witness,  Lessassier,  proved,  that  in  case  the  plaintiffs  had 
recovered,  he  had  moneys  of  M'Neil,  Fisk  &  Rutherford,  to  meet  the 
judgment:  that  he  believed  Fletcher,  the  endorser  of  the  note,  is  now 
insolvent;  he  also  detailed  conversations  as  to  different  compromises, 
or  offers  of  arrangement  made  to  the  plaintiffs  after  the  commence- 
ment of  the  suit,  one  of  which  was  rejected,  because  the  damages 
would  not  be  allowed,  and  the  other,  because  the  paper  offered  hi 
discharge  of  the  protested  bill,  was  regarded  by  the  plaintiffs  as  too 
difficult  of  collection. 

N.  Ciiamberlain,  a  witness  for  plaintiff,  also  deposed,  that  Fletcher 
was  insolvent,  and  on  cross  exami^.ation,  assigned  very  satisfactory 
reasons  for  the  assertion. 

The  plaintiffs  also  offered  to  prove  the  insolvency  of  the  drawers 
and  drawees  of  the  bill.  But  the  court  refused  to  admit  the  evidence: 
a  bill  of  exceptions  was  taken  to  this  opinion. 

An  extract  from  the  minutes  of  the  Supreme  Court,  attesting  the 
admission  of  the  defendant,  as  an  attorney  and  counsellor  at  law, 
closed  the  evidence  on  the  part  of  the  plaintiffs. 

On  that  of  the  defendant,  records  of  seventy-seven  cafes  brought 
in  the  parish  court,  were  introduced  for  the  purpose  of  showing  that 
it  was  customary  to  institute  suits  in  that  court,  on  contracts  origina- 
ting out  of  the  parish,  since  the  decision  in  the  suit  of  Delille  v,  Gaines. 

It  was  admitted,  that  Judge  Derbigny  dissented  from  the  opinion 
delivered  by  the  Supreme  Court,  in  the  case  of  Breedlove  &  Bradford 
v.  Fletcher. 

The  letter  from  the  plaintiffs  to  the  defendant,  employing  him  as 
attorney,  to  br^ng  suit  against  Fletcher,  and  have  his  property 
attached,  was  also  produced.  It  was  dated  on  Saturday  evening,  and 
requested  that  every  thing  might  be  prepared  by  Monday  morning. 

To  rebut  the  presumption  arising  from  the  practice  of  bringing 
suits  in  the  parish  court,  the  plaintiffs  examined  Isaac  F.  Preston, 
Alfred  Hennen,  and  Levi  Pierce,  attorneys,  practising  in  the  courts  of 
this  city. 

The  two  first  named  gentlemen  severally  declared,  that  from  the 
time  the  decision  of  the  Supreme  Court,  in  the  case  of  Delille  v. 
Gaines,  came  to  their  knowledge,  they  had  considered  the  parish 
court  not  to  have  jurisdiction  in  cases  originating  out  of  the  parish. 
L.  Pierce  stated,  that  his  opinion,  as  to  the  jurisdiction  which  he  had 
before  doubted,  was  fixed  by  the  decision  in  the  case  of  Dnnwoodie 
V.  Johnson. 
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The  cause  on  this  evidence  was  submitted  to  a  special  jury,  who 
found  for  the  defendant. 

The  novehy  of  the  present  action,  the  large  amount  involved  in 
its  decision,  and  the  circumstance  that  the  judgment,  which  has  to  be 
pronounced,  must  eventuate  in  a  total  loss  to  the  party  cast,  has  given 
to  this  case  a  degree  of  interest  which  rarely  occurs  from  the  discus- 
sion of  mere  legal  rights. 

1.  Various  grounds  of  defence  have  been  taken;  the  first  is,  that 
the  decisions  of  the  Supreme  Court,  in  the  cases  of  Delille  v.  Gaines, 
Smith  r.  Flower, and  Dunwoodie  v.  Johnson,  were  wrong:  that  not- 
withstanding the  opinions  pronounced  then,  the  defendant  had  a 
right  to  disregard  them,  and  bring  his  action  in  the  parish  court  of 
the  parish  of  New  Orleans;  and  that  there  was  error  here  in  dis- 
missing this  case",  for  want  of  jurisdiction  in  that  court. 

2.  That  lawyers  practising  in  this  state  are  not  under  any  obliga- 
tion to  notice  the  opinions  which  this  court  may  pronounce,  and  that 
a  difference  of  opinion  between  the  court  and  the  advocate,  cannot 
make  the  latter  responsible  in  damages. 

3.  That,  if  the  jurisdiction  of  the  parish  court  was  doubtful,  this 
tribunal  had  no  authority  to  decide  the  question,  but  should  have 
referred  it  to  the  legislature,  such  being  the  practice  in  Spain. 

4.  That  the  law  cited  by  the  plaintiffs,  as  to  fault  and  negligence, 
applies  only  to  attorneys;  and  that  gentlemen  at  our  bar,  practising 
both  as  counsellors  and  attorneys,  are  not  responsible  in  the  latter 
capacity,  because  they  act  under  the  advice  of  themselves  as  coun- 
sellors, and  they  are  not  responsible  as  counsellors  for  errors  of  judg- 
ment, in  giving  that  advice. 

5.  That  the  defendant  can  only  be  made  responsible  for  fault  or 
negligence;  that  there  was  no  fault,  because  that  ikii plies  an  act  of 
the  will,  an  intention  to  do  wrong,  of  which  it  is  not  pretended,  the 
defendant  can  be  accused:  and  that  there  was  no  negligence,  because 
that  consists  not  in  doing  a  thing  incorrectly,  but  in  failing  to  do  it  at 
all. 

6.  That  at  most,  the  defendant  only  committed  nxi  errbr  of  judg- 
ment, for  which  he  is  not  responsible.  That,  Ih  that  ^rror  he  was 
supported  by  the  opinion  and  practice  of  many  of  his  brethren,  as 
the  evidence  proves,  that  a  learned  and  able  judge  theta  on  the  su- 
preme bench,  dissented  from  the  decision  in  the  causte  of  Breedlove 
&  Bradford  v.  Fletcher. 

And  lastly,  that  the  plaintiffs  have  n6t  produced  legal  eviijfence 
that  the  cause  of  action,  in  the  case  of  Breedlove  &  Bradford  v. 
Fletcher,  arose  out  of  the  paris4i  of  New  Orleans. 

These  points  have  been  all  urged  with  equal  confidence  and 
earnestness,  by  gentlemen  of  great  eminence  in  their  profession,  and 
although  an  examination  of  each  and  every  one  of  them,  is  perhaps 
not  necessary,  in  the  opitiion  which  I  have  formed  on  the  whole  case; 
yet,  as  silence  might  be  deemed  an  acquiescence  in  doctrines,  some  of 
which  we  regard  as  novel  and  dangerous,  I  have  considered^  that  I 
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would  be  wanting  in  my  duty,  if  I  suffered  them  to  pass  by  without 
expressing  my  unhesitating  dissent  to  them.  First,  as  to  the  correct- 
ness of  the  decision  of  this  court,  in  the  case  of  Breedlove  &  Bradford 
V.  Fletcher,  8  Martin,  69. 

In  ordinary  cases,  I  should  deem  it  unnecessary,  after  a  subject 
has  been  so  frequently  agitated,  and  so  often  pronounced  on,  to  say 
any  thing  more  than  refer  to'the  decisions  of  this  court,  by  which  the 
law  had  been  settled.  But,  as  there  has  been  a  change  in  some  of 
the  members  of  this  tribunal,  since  the  decision  complained  of,  and  as 
a  contrary  doctrine  has  been  urged  with  a  zeal  which  excited  atten- 
tion, it  has  been  thought  proper  to  examine  the  question  again,  and 
with  an  anxiety  to  correct  the  error  into  which  the  court  might  have 
fallen,  if  we  could  be  satisfied  it  was  one. 

Nothing  new  has  been  presented  in  argument  *on  the  point,  or^ 
indeed,  different  from  what  was  urged  by  the  defendant,  when  coun- 
sel for  the  plaintiffs.  After  all  that  was  then  said,  I  see  no  reason  to 
question  the  opinion,  already  pronounced  on  the  subject.  It  is  a 
matter  of  surprise,  how  an  act,  which,  in  defining  the  jurisdiction  of 
the  parish  court,  used  these  words, "  concurrent  with  that  of  the  court 
of  the  first  district,  in  all  civil  cases,  originating  in  the  said  parish," 
ever  could  be  construed  to  mean  cases  ^<o  riginating  out  of  that 
parish."  The  language  of  the  act  is  surely  very  plain  and  intelligi- 
ble, and  stands  not  in  need  of  interpretation.  Being  thus  positive  and 
clear,  I  do  not  perceive  what  aid  can  be  derived,  in  the  inquiry,  from 
the  act  establishing  the  district  court.  Nor  by  what  legal  principle, 
a  statute,  which  is  explicit  and  imperative  in  its  provisions,  is  to  be 
controlled  and  explained  by  ambiguous  expressions  in  another. 
Civil  Code,  4,  art.  17. 

The  whole  argument,  indeed,  resolves  into  this:  That,  because  an 
erroneous  construction  was,  perhaps,  put  on  the  law  establishing  the 
district  court,  that'  the  same  should  be,  therefore,  extended  to  the 
parish.  Admitting  this  to  be  the  fact,  I  do  not  see  the  correctness  of 
the  reasoning.  But  I  do  not  admit  it,  and  I  feel  satisfied,  that  the 
jurisdiction  of  the  district  court  was  correctly  expounded. 

It  is  a  fact,  familiar  to  all  persons  acquainted  with  the  formation  of 
our  present  judiciary  system,  that  the  district  courts,  established  by 
the  act  of  1813,  were  intended  to  take  the  place  of  the  superior  court 
of  the  territorial  government,  each  to  exercise  within  their  respective 
limits,  the  same  powers,  and  have  the  same  jurisdiction  that  it  enjoyed 
throughout  the  state.  The  intention  of  the  legislature,  on  this  head, 
has  never  been  questioned.  To  have  limited  the  authority  of  the 
court,  as  contended  for  by  defendant,  would  have  done  violence  to 
the  will  and  intention  of  the  law-maker,  and  in  doing  so,  to  have 
violated  a  cardinal  rule  in  the  construction  of  statutes.  Civil  Code, 
4,  art.  1 8. 

Again,  if  that  construction  had  been  adopted,  the  coiirt  should  have 
been  led  to  the  singular  and  most  inconvenient  result,  that  the  legis- 
lature did  not  intend,  and  had,  in  fact,  failed  to  provide  any  tribunal 
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f6r  the  trial  of  causes  which  did  not  originate  within  the  limits  of  each 
of  our  district  courts.  This  would  have  been  in  opposition  to  another 
fundamental  rule,  that  prohibits  us  from  expounding  a  statute  in  such 
a  way,  as  to  lead  to  absurd  and  inconvenient  consequences. 

These  reasons,  I  think,  fully  justify  the  universal  understanding  of 
the  bar  and  the  bench,  through  the  state,  for  the  last  eight  years,  in 
the  jurisdiction  of  the  district  courts.  But  do  any  of  these  reasons 
apply  to  the  parish  court,  so  as  to  authorise  a  deviation  from  the 
positive  expression  of  the  law  which  creates  it?  Certainly  not.  On 
the  contrary,  the  intention  of  the  legislature  (as  well  from  the  language 
used  in  defining  its  powers,  as  from  the  provision  for  the  payment  of 
the  judge's  salary)  was  manifested,  to  make  it  a  tribunal  of  limited 
jurisdiction ;  and  yet,  if  we  adopted  the  construction  of  the  defendant's 
counsel,  it  would  have  unlimited  jurisdiction.  Because,  they  say,  the 
words  "jurisdiction,  concurrent  with  the  court  of  the  first  district,  in 
all  cases  originating  in  the  parish,  must  be  understood,  all  cases  that 
may  be  brought  in  that  court." 

If  the  reasoning  is  not  satisfactory,  I  may  add  to  it,  the  key  furnished 
to  us  of  the  intention  of  the  legislature,  by  the  French  part  of  those 
acts  establishing  the  two  courts.  That  which  creates  the  district, 
gives  it  jurisdiction*of  all  the  civil  actions, "yt/i/?owrro;2/  se presenter;^* 
that  which  defines  the  powers  of  the  parish,  restrains  them  to  all  civil 
cases,  "  qui preiidront  naissance  dans  les  limites  de  ia  diie  paroise:^^ 
much  was  said,  that  according  to  the  constitution,  the  English  text 
was  the  law,  and  that  we  must  follow  it.  This  is,  no  doubt,  true; 
and  whenever  the  expressions  in  the  English  and  French  parts  of  the 
act  differ,  the  latter  must  yield,  or  in  other  words,  be  disregarded. 
But  when  the  law,  as  written  in  the  language  of  the  constitution,  is 
doubtful,  surely  the  sense  in  which  the  members  of  our  legislature, 
who  speak  the  French  language,  understood  it,  may  be  safely  called 
to  our  assistance,  to  explain  what  is  uncertain.  They  form  a  large 
and  respectable  portion  of  our  legislature;  frequently  a  majority  of  it. 
Many  of  them  speak  well,  and  understand  perfectly,  both  languages; 
and  the  sense  in  which  such  men  pass  a  law,  is  certainly  a  valuable 
means  of  ascertaining  the  understanding  in  which  the  whole  body 
enact  it;  one  which  I  do  not  feel  myself  at  liberty  to  disregard. 

I  conclude,  therefore,  that  the  parish  court  had  not  jurisdiction  of 
cases  arising  out  of  the  parish  of  New  Orleans,  and  that,  therefore, 
the  first  ground  of  defence  fails. 

The  next  objection,  that  the  lawyers  practising  in  this  state  are  not 
under  any  necessity  of  noticing  the  judgments  given  by  the  Supreme 
Court,  has,  certainly,  the  merit  of  novelty,  to  justify  an  examination 
of  its  correctness. 

In  support  of  this  position,  a  great  deal  of  time  was  occupied  in 
showing  that  the  decisions  were  not  law;  that  nothing  could  be  pro- 
perly called  so  but  those  arts  passed  by  that  branch  of  our  govern- 
ment, in  whom  the  power  of  legislation  is  vested  by  the  consti- 
tution.   This  is  true,  and  we  never  before  supposed  that  they  were 
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SO  considered.  But  as  we  are  obliged,  by  our  duty,  to  decide  on 
every  question  that  is  brought  before  us,  and,  as  many  of  these  ques- 
tions turn  on  ascertaining  the  true  meaning  of  the  law-maker,  when 
the  expressions  used  are  ambiguous,  whether  that  ambiguity  be  con- 
sidered in  relation  to  the  language  used  in  the  act,  or  the  applicabil- 
ity of  the  provision  to  particular  cases ;  I  had  supposed  it  not  doubted, 
that  the  decisions  of  this  tribunal  were  to  be  regarded  as  the  inter- 
pretation of  the  legislative  will  ;  as  an  exposition  of  its  meaning  and 
intention.  And  that,  until  the  legislative  authority,  by  subseqqent 
acts,  chose  to  make  different  provisions  on  the  subject,  it  is  an 
acquiescence  on  their  part,  that  the  court  fairly  understood  their 
meaning,  and  wisely  and  faithfully  expounded  it.  There  is,  also,  a 
variety  of  questions  presented  for  decision,  where  positive  law  is  silent, 
and  where  recourse  must  be  had  to  legal  analogies,  to  arrive  at  truth. 
Are  not  the  decisions  which  this  court  makes,  amid  the  frequent  con- 
flicting opinions  of  foreign  jurists,  to  be  received  as  determining  which 
doctrine  is  in  force  here  ?  We  are  told  not;  that  recourse  must  be 
had  to  the  law  itself,  and  that  law  is  found  where  ?  In  some  obscure 
commentator,  who  lived,  perhaps,  some  centuries  ago,  and  who  is 
quoted,  triumphantly,  as  better  evidence  of  what  is  a  rule  of  action 
for  the  people  of  Louisiana,  than  the  decisions  of  men,  who,  what- 
ever in  other  respects  be  their  abilities,  have,  at  least,  the  advantage 
of  using  the  knowledge  and  the  learning  that  later  times  have  pro- 
duced— who  enjoy  the  light  of  the  age  in  which  they  Hve,  and  who 
have  the  aid  of  able  counsel,  discussing  every  subject  on  which  they 
are  called  to  pronounce  an  opinion. 

This,  then,  lis  the  fair  extent  to  which  the  authority  of  the  decisions 
of  this  tribunal  may  be  carried.  They  are  evidence  of  what  the  law 
is,  under  such  circumstances,  as  has  been  just  stated,  and  as  it  is  the 
duty  of  the  court  to  see  that  they  are  correct,  and  that  they  are  uni- 
form ;  so,  also,  is  it  important,  that  society  should  know,  that  we  feel 
ourselves  bound  by  them,  unless  we  are  clearly,  and  beyond  doubt, 
satisfied  that  they  are  contrary  to  the  law  or  the  constitution,  and  that 
we  never  can  consider  it  a  proper  discharge  of  duty,  in  any  member 
of  the  bar,  who  pursues  his  profession,  with  an  avowed  determina- 
tion to  disregard  them. 

It  is  no  answer  to  this  reasoning,  to  say  that  the  law  is  different 
from  the  decision  of  the  court;  for  that  is  begging  the  question,  and 
taking  for  granted,  the  very  point  which  the  court  has  otherwise 
decided. 

On  this  view  of  the  subject,  I  need  not  examine  the  difference 
between  the  authority  to  which  decisions  under  our  law  are  entitled, 
and  those  of  the  courts  in  England ;  many  of  the  latter,  as  was  truly 
stated,  turn  on  the  common  law;  many  of  them,  however,  grow  out 
of  the  expressions  used  in  their  statutes,  and  are  given  in  expounding 
them.  Cases  of  the  latter  description  are  delivered  under  circum- 
stances similar  to  those  in  which  this  court  pronounces  here,  and 


MARCH  TERM,  1821.  741 

[BreedlovG  et  aL  o.  Turner.] 

have,  in  ihat  country,  the  same  weight  which  I  have  just  stated,  the 
decisions  of  this  tribunal  should  enjoy  in  this. 

Nor  do  I  find,  that  the  opinion  or  practice  of  other  countries  is 
different  on  this  head.  In  France,  where  the  science  of  jurisprudence 
has  been  carried  to  great  perfection,  the  decisions  of  their  courts  of 
last  resort,  are  referred  to,  by  the  most  eminent  writers  on  the  laws 
of  that  country,  by  I)' Aguesseau,  by  Denisart,  by  Merlin,  by  Paillet, 
by  Duguien,  by  Pothier,  and  by  the  jurisls  who  have  published  a  late 
edition  of  the  last  mentioned  author's  works. 

Since  the  enactment  of  the  different  Codes  under  the  reign  of  Napo- 
leon, an  immense  number  of  the  reports  of  the  decisions  of  their  court 
of  cassation,  and  other  tribunals  of  appeal,  have  been  collected  and 
published  with  the  utmost  care:  see  Juris])riidence  du  Code  Civilj 
22  vols.,  Sirey^  Recueil  general  des  Lois  ei  des  JJrrets^  16  vols., 
Journal  des  audiences  de  la  Cour  de  cassation^  14  vols,  by  Den- 
evers.  If,  as  contended  here,  decisions  of  courts,  under  the  civil 
law,  were  only  evidence  of  the  law  between  the  parties  litigating, 
why  all  this  care  in  collecting  and  preserving  them?  and  does  not  the 
simple  fact  of  their  publication,  their  rapid  and  extensive  circulation, 
and  the  frequent  reference  to  them,  completely  answer  all  that  we 
have  heard  on  this  subject? 

In  Spain  also,  the  decisions  of  their  courts  are  quoted,  to  the  same 
purpose,  Febrero  addicionando^  pa.'2y  lib.  3,  cap,  3,  secL  2,  n.  178, 
and  many  other  passages  in  that  author's  works. 

Nor  is  there  any  assumption  of  power  in  giving  the  decisions  of 
this  court  the  authority  just  spoken  of.  The  tribunals  of  the  last 
resort,  in  every  state  of  the  Union,  hold  the  same  doctrine,  each  in 
relation  to  their  own  judgments.  They  are  acquiesced  in,  without 
objection,  by  the  citizens  of  those  states;  men  not  unacquainted 
with  their  rights,  or  slow  to  perceive  or  check  any  usurpation  of 
them.  Congress  appropriates  annually,  a  sum  of  money,  to  ensure 
a  publication  of  the  decisions  of  the  Supreme  Court  of  the  federal 
government;  and  here  in  Louisiana,  the  representatives  of  the  people 
have  expressed  the  same  sense  of  their  utility,  by  ordering  the  pur- 
chase of  the  decisions  of  this  court,  and  directing  their  distribution 
through  the  state. 

I  confess,  therefore,  that  I  have  been  unable  to  feel  the  force  of 
what  has  been  said  in  the  argument  of  this  cause,  respecting  the 
impropriety  of  considering  the  decisions  of  the  court  as  any  thing 
more  than  declaring  the  law  between  the  parties.  They,  who  in 
their  zeal  for  their  client,  so  eloquently  urge  this  doctrine,  would  do 
well  to  reflect  to  what  it  leads.  That  its  tendency  is  not  to  take 
power  from  this  court,  but  to  give  it.  That  if  we  were  under  no 
obligation  to  follow  that  which  we  had  decided  ourselves,  or  what 
was  declared  law  by  our  predecessors,  we  would  possess  an  autho- 
rity dangerous  to  the  citizen,  and  in  the  exercise  of  which,  this 
tribunal  would  become  at  once  feared  and  hated. 

I  conclude,  therefore,  that  the  second  ground  of  defence  fails. 
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The  third  ground  of  defence,  which  denies  our  right  to  decide  in 
doubtful  cases,  and  requires  us  to  refer  them  to  the  legislature,  is 
easily  disposed  of.  Under  our  constitution  and  law,  we  have  no 
s.ch  authority,  and  instead  of  referring  doubtful  cases,  I  think  they 
are  the  very  class  of  causes  that  it  is  most  necessary  we  should 
decide. 

The  fourth,  which  contends  for  an  exemption  from  all  liability, 
because  the  defendant  acted  both  as  attorney  and  counsellor,  is 
equally  untenable.  Persons  may  increase  their  responsibility  by 
acting  in  a  twofold  capacity,  but  cannot  diminish  it. 

The  fifth  point  made  i^,  that  fault  or  negligence  can  alone  charge 
the  defendant;  that  neither  is  proved  here,  as  the  first  means  an 
intention  to  do  wrong,  and  the  second  a  total  neglect  to  perform  an 
act,  not  performing  it  erroneously. 

By  the  Partiduy  3,  5,  26,  sect,  26,  attorneys  are  made  responsible 
for  fraud  and  fault.  If  we  construe  the  word  fault,  as  insisted  ou  by 
the  defendant,  it  would  be  synonymous  with  fraud;  for  if  the  inten- 
tion must  combine  with  the  act  in  doing  wrong,  then  the  agent  acts 
fraudulently.  We  presume,  therefore,  that  something  else  is  intend- 
ed; but  it  is  unnecessary  to  decide  that,  as  our  statute,!  JMar/in^s 
Dig,  528,  has  made  attorneys  responsible  for  any  neglect,  by  which 
their  clients  may  suffer  damage. 

I  think  that  neglect  may  exist  as  well  in  the  careless  manner  of 
doing  an  act,  as  in  not  doing  it.  This  is  the  meaning  attached  to 
the  word,  by  the  best  philologists.  It  is  the  ordinary  sense  in  which 
it  is  understood  by  mankind.  We  evidence  our  neglect  by  not  doing 
what  we  are  required  to  execute.  We  exhibit  the  same  quality 
when  we  do  it  without  paying  attention  to  the  ordinary  means  by 
which  it  can  be  correctly  performed. 

This  ground  of  defence  also  fails. 

It  is  still,  however,  insisted,  that  the  act  complained  of  was  nothing 
more  than  a  mere  error  of  judgment,  and  we  have  given  to  this 
point  as  serious  consideration  as  we  are  able  to  bestow  on  any 
subject. 

From  the  moment  the  cause  was  opened  in  argument,  we  were 
all  of  opinion  that  attorneys  are  not  responsible  for  an  error  in 
judgment. 

But  the  doubt  was,  whether  more  had  not  been  proved  here. 

W^hether,  after  the  repeated  judgments  of  this  court,  on  the  sub- 
ject of  the  jurisdiction  of  the  parish  court,  there  was  a  necessity  for 
at  all  exercising  thejudgment  in  selecting  a  tribunak 

That  admitting  the  decisions  of  this  tribunal  to  be  neither  law  nor 
evidence  of  law,  still,  as  they  were  evidence  of  the  opinion  on  this 
subject,  of  those  who  had  to  pronounce  on  the  cause,  in  the  last 
resort,  whether  it  was  ordinary  diligence  to  bring  an  action  in  a 
court  whose  authority  they  had  decided  against,  when  there  was 
another  tribunal  open,  whose  jurisdiction  was  not  disputed? 

Whether  ordinary  diligence  might  not  have  enabled  the  defendant 
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to  become  acquainted  with  these  decisions,  and  whether  not  know- 
ing them,  was  not  ordinary  neglect. 

But  these  considerations  have  been  outweighed  by  reasons,  which 
may  be  fairly  urged  on  behalf  of  the  defendant. 

The  decisions  in  the  cases  of  Smith  v.  Flower,  and  Dunwoodie  w. 
Johnson,  6  Martin,  9  and  12,  had  not  been  published  at  the  time 
the  suit  of  Breedlove  &  Bradford  v.  Fletcher  was  commenced,  and 
all  that  can  be  required  of  any  gentleman  of  the  bar,  is,  that  he 
should  make  himself  acquainted  with  the  decisions  after  publication. 

That  in  Delille  v.  Gaines,  it  is  true,  had  been  printed  long  before 
the  suit  was  brought;  but  the  point,  as  it  respects  the  jurisdiction, 
was  not  decided  there:  it  is  only  said  that  the  authority  of  the  parish 
court,  to  take  cognisance  of  the  case  might  be  doubted. 

What  was  said  in  that  case,  it  is  evident,  did  not  settle  the  ques- 
tion. It  was  not  so  considered.  It  appears  not  to  have  been  noticed 
by  many  members  of  the  bar;  as  it  has  been  proved,  that  a  number 
of  gentlemen  still  continued  to  bring  suits  of  a  similar  description  in 
that  court. 

If  that  decision  be  left  out  of  view,  the  jurisdiction  was  doubtful, 
and  one  regarding  which  men  might  fairly  differ  in  opinion.  Nay, 
with  that  decision,  and  after  this  court  had  intimated  in  the  case  of 
Smith  V.  Flower,  the  same  view  of  the  question,  and  in  that  of 
Dunwoodie  v.  Johnson,  expressly  decided  it,  a  learned  judge,  then 
on  the  bench,  dissented  from  the  opinion  of  the  majority,  and  held, 
that  the  defendant  had  properly  brought  the  action. 

No  man  is  supposed  to  know  any  branch  of  the  law  perfectly, 
particularly  when  called  on  to  act  at  once,  and  without  time  for 
reflection.  The  knowledge  which  we  use  the  utmost  industry  to 
acquire,  is  often  forgotten  at  the  moment  when  most  needed.  The 
science  is  a  most  extensive  and  difficult  one.  Cases  frequently  occur 
when  learned  men  differ,  after  the  greatest  pains  is  taken  to  arrive  at 
a  correct  result.  No  one,  therefore,  would  dare  to  pursue  the  pro- 
fession, if  he  was  held  responsible  for  the  consequences  of  a  casual 
failure  of  his  memory,  or  a  mistaken  course  of  reasoning. 

I  do  not  wish  to  be  understood  to  say,  that  cases  may  not  arise  in 
which  ignorance  of  the  common  and  plain  principles  of  the  law  and 
practice  in  our  courts,  or  negligence  in  not  properly  using  the  know- 
ledge the  party  possesses,  will  not  make  an  attorney  responsible.  But 
here  the  parish  court  decided  it  had  jurisdiction. 

A  learned  judge  of  this  court,  which  is  composed  only  of  three 
individuals,  held  that  that  opinion  was  right. 

Many  members  of  the  bar,  and  some  of  them  gentlemen  of  much 
experience,  pursued  the  same  course.  Under  such  circumstances,  to 
make  the  defendant  pay  damages  for  error,  is  carrying  the  doctrine 
of  responsibility  further  than  we  think  the  law  will  authorise,  or  than 
justice  demands. 

But  even  admitting  all  this  to  be  doubtful,  still  the  plaintiffs  must 
fail  on 
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The  last  point  made,  the  defect  of  evidence,  to  prove  that  the  con- 
tract, on  which  the  defendant  brought  this  suit,  did  originate  out  of 
the  limits  of  New  Orleans. 

This  is  the  very  gist  of  the  action;  and  the  petition  accordingly 
contains  an  averment,  that  the  cause  of  action  upon  wliich  the  attach- 
ment was  brought,  did  not  originate  within  the  limits  of  the  parish 
and  city  of  New  Orleans,  but  at  Nashville,  in  the  State  of  Tennessee. 
This  is  attempted  to  be  proved  by  a  record  in  the  case  of  Breedlove 
&  Bradford  v,  Fletcher,  in  which  this  court  decided,  that  the  parish 
court  had  not  jurisdiction  of  the  cause,  because  the  endorsement  on 
the  bill  of  exchange  was  made  at  Nashville,  in  the  state  of  Tennessee. 

It  is  a  general  principle  of  jurisprudence,  that  judgments  are  only 
evidence  between  the  parties  to  the  cause,  or  those  who  claim  in  the 
same  right. 

"  Sxpe  constiiuium  est  res  inter  alios  judicatas  aliis  non  pras- 
judicare^^^  lib.  6,  3  de  Re.jud. 

"  Gtiisade  cosa  es,  e  derecha  que  eljuyzio  quefuere  dado  contra 
alguno^  non  empezca  a  otra,^^  Part,  3,  tit,  22,  ley  20.  And  in 
England  the  same  doctrine  is  established.     Phillips^  Evidence.  522. 

This  is  the  general  rule,  and  it  is  founded  on  obvious  principles  of 
justice. 

There  are  cases  which  form  an  exception  to  it;  these  cases  are 
well  collected  in  a  note  to  a  treatise  by  Evans,  on  the  authority  of 
Resjxidicaidj  Evans^  Pothier^  vol.  2,  350.  To  them  may  be  added, 
these  decisions  on  deeds  containing  covenants  of  warranty  and  ou 
bonds  of  indemnity,  cited  by  the  plaintiffs*  counsel. 

There  is  still  another  exception,  when  the  decree  of  the  court  is 
used  for  the  mere  purpose  of  establishing  the  fact  of  such  judgment 
having  been  given,  or  as  the  Supreme  Court  of  the  United  States 
express  it,  where  it  is  not  introduced  perse^  as  binding  on  the  rights 
of  other  parties,  but  as  a  fact  in  tracing  title,  or  constituting  a  part  of 
the  muniments  of  an  estate. 

The  judgment  introduced  here  is  evidence,  that  in  the  case  of 
Breedlove  &  Bradford  v,  Fletcher,  the  Supreme  Court  decided,  that 
the  cause  be  dismissed  for  want  of  jurisdiction  in  the  parish  court. 
Because,  that  is  a  naked  fact  in  itself,  but  that  judgment  is  not  evi- 
dence against  third  persons,  of  the  truth  of  the  facts,  on  which  the 
court,  in  that  case,  came  to  that  conclusion;  as  to  them  it  is  res  inter 
alios  acta,  and  no7i  constat,  that  they  could  not  have  proved  these 
facts  to  be  otherwise. 

The  cases  cited  by  the  plaintiffs'  counsel,  are  on  covenants  of  war- 
ranty, contained  in  deeds  for  land,  or  on  bonds  of  indemnity.  They 
have  been  carefully  examined.  They  are  decided  as  exceptions  to 
the  general  rule.  Now,  as  that  rule  is  a  most  salutary  one,  it  might 
be  suflScient  to  say,  that  these  exceptions  ought  not  to  be  increased, 
unless  positive  authority  require  it.  But  this  case  is  clearly  distin- 
guishable in  principle. 

In  those  cited,  the  court  holds  that  the  judgment  given  against  the 
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party  to  be  indemnified,  is  evidence  against  the  party  indemnifying. 
But  in  no  case  is  the  doctrine  pushed  so  far  as  to  declare,  that  it  is 
not  only  evidence  against  the  party  by  whom  the  bond  of  indem- 
nity, or  deed  with  covenant  of  warranty  was  given,  but  also  evi- 
dence that  these  deeds  were  made  and  executed  by  him. 

Lut  us  assimilate  the  case  of  the  present  defendant  to  those  cited. 

If  the  suit  here  was  brought  on  a  written  engagement  of  the 
defendant's,  that  he  would  warrant  the  success  of  the  plaintiffs  in 
their  former  suit  against  Breedlove  &  Bradford,  the  judgment  of  the 
court  would  be  merely  evidence,  that  they  did  not  succeed  in  the 
cause;  not  evidence  that  the  defendant  entered  into  the  contract  of 
warranty;  that  would  have  to  be  proved  by  the  production  of  the 
contract  itself. 

In  this  case,  the  allegation  is  negligence,  which  stands  in  place  of 
the  express  contract  just  supposed.  The  judgment  is  no  more  evi- 
dence of  that  fact,  nor  of  the  facts  which  would  justify  the  accusation, 
than  it  would  be  that  he  entered  into  the  bond  of  indemnity  in  the 
other  case. 

In  the  case  of  Green  v.  New  River  Company,  4  Term  Rep,  590, 
the  court  of  king's  bench  decided,  that  a  verdict  obtained  in  an  action 
against  a  person  for  the  negligence  of  his  servant,  is  evidence  in  a 
subsequent  action  by  the  master  against  the  servant,  of  the  amount 
recovered,  but  not  evidence  of  the  negligence.  The  same  principle 
is  declared  to  be  law,  in  the  latest  and  best  treatise  we  have  on  the 
rule  of  evidence.     Phillips  on  Evidence,  229. 

The  plaintiffs  contend,  that  the  admission  of  the  record  made  it 
evidence  to  every  purpose.  The  law  is  otherwise,  when  a  paper  is 
introduced,  which  is  legal  evidence  of  one  fact,  and  not  legal  evi- 
dence of  another;  it  can  never  be  presumed  that  it  was  read  in  evi- 
dence, to  establish  any  thing,  which,  by  law,  could  not  be  proved  by 
it.  This  court  has  already  decided  this  point,  in  the  case  of  Larti- 
gue  V.  Baldwin,  5  Martin,  426,  nor  is  there  any  thing  contained  in 
the  opinion  delivered  in  Durnford  v.  Jackson,  8  Martin^  58,  which 
at  all  shakes  or  affects  that  decision. 

Nor  is  there  more  weight  in  the  objection,  that  if  the  defendant 
was  not  liable  for  suing  in  a  court  which  could  not  entertain  the 
cause,  he  is  responsible  for  negligence,  in  not  giving  proof  that  his 
case  arose  within  the  limits  of  the  parish  of  New  Orleans.  Because, 
the  negligence  alleged  in  the  petition,  is  for  having  brought  a  cause 
of  a  particular  kind  in  the  parish  court,  and  to  that  alone  was  the 
defendant  bound  to  direct  his  defence;  because,  when  proper  evi- 
dence is  not  produced  on  the  trial,  the  presumption  is  not  that  the 
lawyer  neglected  to  offer,  but  that  the  client  failed  to  furnish  it. 

It  may,  therefore,  fairly  be  concluded,  that  there  is  not  evidence 
before  the  court  to  justify  the  allegation,  that  the  cause  of  action  on 
which  the  suit  was  originally  brought,  did  arise  out  of  the  parish  of 
New  Orleans,  and,  of  course,  the  plaintiffs  are  not  entitled  to  recover 
in  the  present  action. 
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The  judgment  of  the  district  court  ought,  therefore,  to  be  aflSrmed 
with  costs. 

Martin,  J. — I  concur  in  this  opinion  for  the  reasons  adduced. 

Mathews,  J. — I  concur  likewise. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  aflSrmed  with  costs. 
Livermore  and  Duncan^  for  the  plaintiffs. 
Mazureau  and  Livingston,  for  the  defendant. 


Labarre  v.  Fry's  Bail.     IX.  381. 

HELD,  the  proceeding  by  motion  against  bail,  is  in  its  nature  an 
original  action  and  he  is  entitled  to  a  trial  by  jury.  See  Meeker's 
Assignee  v.  Williamson's  Assignee,  7  Martin,  314. 


Hemes  v.  Canfield  e/  al.     IX.  385. 

If  a  person  recommending  his  friend  as  trustworthy,  says  the  debt  will  be  paid,  and  if 
not,  he  will  be  responsible,  a  recovery  may  be  had  against  him  on  his  friend's  note 
posterior  to  the  promise. 

The  surety  wishing  to  avail  himself  of  the  plea  of  discussion,  must  point  out  property. 

I 

APPEAL  from  the  court  of  the  first  district. 

PoRTEK,  J. — Gillespie,  Scoles  &  Co.  having  proposed  entering  into 
a  contract  with  the  plaintiff,  she  alleges,  that  not  having  confidence 
in  their  ability  to  pay,  she  refused  to  credit  them,  unless  they  would 
give  good  and  sufficient  seciu*ity  for  the  payment.    That  Canfield, 
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Hill  &  Co.  (the  defendants  and  appellants)  wrote  her,  that  Gillespie, 
Scoles  &  Co.  were  in  good  credit,  and  would,  no  doubt,  pay  the  debt 
when  it  should  become  due,  and  that  they  would  be  responsible  for 
the  said  debt,  if  it  was  not  so  paid.  That  Gillespie,  Scoles  &  Co. 
acknowledged  the  said  debt  of  501  dollars,  50  cents,  to  be  due  by  a 
certain  promissory  note;  that  they  have  not  paid  it,  and  that  the^ 
defendants,  by  theit  promise,  are  bound  so  to  do. 

The  answer  admitted,  that  the  letter,  alluded  to  in  the  petition,  had 
been  written,  but  denied  all  the  other  allegations  therein  contained. 
It  also  contained  the  plea,  that  discussion  must  be  had  of  the  property 
of  the  principal  debtors,  before  further  proceedings  could  be  had 
against  them  as  surety. 

The  evidence  in  the  cause,  consisted  of  a  letter  of  the  defendants 
to  plaintiff,  in  the  following  words: 

New  OrleanSy  June  12, 1819. 
"  We  state  to  Mrs.  Herries,  that  we  are  selling  goods  to  Messrs. 
Gillespie,  Scoles  &  Co.  on  a  credit,  without  endorsers,  and  that  we 
believe  them  safe  and  good,  and  have  no  hesitation  in  saying,  that  the 
debt  will  be  paid  as  soon  as  due;  but  if  they  should  not,  we  will  be 
responsible. 

(Signed)  ^*  Canpield  &  Hill." 

The  note  of  Gillespie,  Scoles  &  Co.,  viz. 

"On  or  before  the  1st  day  of  February,  1820,  we  promise  t3  pay 
Mrs.  T.  J.  Herries,  the  sum  of  five  hundred  and  one  dollars  fifty 
cents,  good  and  lawful  money  of  the  United  States,  for  value  re- 
ceived. 

(Signed)  "  Gillespie,  Scoles  &  Co." 

^^New  OrleanSyJune  14,  1819." 

And  the  evidence  of  a  single  witness,  who  proved  the  execution 
of  the  note,  and  that  Gillespie,  Scoles  &  Co.,  lived  in  St.  Francisville, 
at  the  time  the  note  was  given,  that  they  kept  a  store  there,  but  does 
not  know  whether  they  still  continue  so  to  do,  and  that  they  were 
considered  in  good  circumstances. 

There  was,  also,  a  protest  of  a  notary  public,  made  on  the  9th  of 
February,  1819,  showing  a  demand  on  the  makers  for  payment  and 
refusal  by  them. 

By  the  plaintiff  it  is  insisted,  that  this  is  an  original  contract  on  the 
part  of  the  defendants,  and  that  they  are  bound  in  solidoy  with  the 
principal  debtors. 

It  is  urged  on  the  other  side,  that  if  at  all  liable,  they  are  nothing 
but  sureties.  That  recovery  cannot  be  had  against  them,  because  it 
has  not  been  shown,  that  the  debt  on  which  the  suit  is  brought,  is 
that  for  which  they  engaged  to  be  responsible;  and  that  the  principal 
debtors  have  property  sufficient  to  pay  this  note,  and  that  it  should  be 
previously  discussed. 

This  is  not  an  obligation  in  solidoy  but  atx  ordinary  contract  of 
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suretyship;  the  former  is  never  presumed,  Civil  Code,  178,  art  102, 
and  this  letter  does  not  express  it. 

It  is,  however,  urged,  that  there  is  not  evidence,  that  this  is  the 
same  debt  which  the  defendants  contracted  to  become  surety  for,  and 
this,  in  truth,  is  the  only  question  which  presents  any  difficulty  in  the 
cause. 

The  letter  of  the  defendants,,  dated  the  12th  of  June,  states,  that 
they  are  selling  goods  to  Gillespie,  Scoles  &  Co.,  on  a  credit;  that  they 
have  no  hesitation  in  saying  to  Mrs.  Herries,  the  debt  will  be  paid, 
but  if  it  is  not,  they,  the  defendants  will  be  responsible.  The  note  of 
Gillespie,  Scoles  &  Co.,  to  the  plaintiflf,  shows  a  debt  contracted  two 
days  after  the  date  of  this  letter. 

The  promise  of  guarantee  given  by  the  defendants,  was  of  the 
debt  which  Gillespie,  Scoles  &  Co.,  were  to  contract;  the  note  shows 
a  debt  contracted  with  the  person  to  whom  the  letter  was  directed. 
This,  I  think  sufficient.  If  the  promise  had  been  to  pay  for  what 
goods  they  might  purchase — showing  that  goods  were  sold  to  them, 
immediately  afterwards,  is  all  the  proof  that  the  law  would  have 
required,  or,  perhaps,  that  the  nature  of  the  case  is  susceptible  oil 
Here,  the  promise  is  to  pay  a  debt,  and  a  debt  is  shown  to  be  con- 
tracted.   The  cases,  in  my  mind,  cannot  be  distinguished. 

Obliged  to  decide  on  questions  of  fact,  as  well  as  law,  we  cannot 
exact,  and  if  we  did,  we  could  not,  in  all  cases  obtain  positive  and 
direct  proof  of  every  fact  which  is  litigated  before  us.  We  must, 
therefore,  draw  fair  and  reasonable  inferences  from  the  testimony 
presented;  and,  applying  that  rule  to  thejevidence  given  in  this  cause, 
my  mind  is  satisfied,  that  this  is  the  debt  for  which  the  defendants 
promised  to  be  responsible. 

The  plea  of  discussion  is  not  maintained  by  the  proof.  It  is  not 
sufficient  to  allege  that  there  is  property;  there  must  be  evidence 
establishing  its  existence.  The  witness,  examined  to  this  point,  goes 
no  further  than  to  swear,  that  he  believes  Gillespie,  Scoles  &  Co.  live 
in  St.  Francisville;  that  they  once  kept  a  store  there,  but  does  not  know 
whether  they  still  continue  to  do  so.  This  is  not  pointing  out  pro- 
perty for  discussion,  in  the  language  of  the  Civil  Code,  433,  art.  9, 
Delazerry  v.  Blanque's  Syndics,  6  Martin^  560.  It  is  not  even  prov- 
ing that  the  defendants  had  any  property  in  the  state. 

On  the  whole,  I  am  of  opinion,  that  the  judgment  of  the  district 
court  be  affirmed,  with  costs.* 

M AKTiK,  J.,  concurred. 

Mathews,  J. — I  am  of  the  same  opinion. 

*  The  case  of  Douglas  e.  Reynolds,  7  Peters*  Rep,  113,  has  placed  the  subject  of  the 
right  of  the  person  giving  such  a  letter,  to  know  whether  the  person  to  whom  it  is  ad- 
dressed means  to  give  credit  on  the  footing  of  it,  or  not,  in  the  clearest  light 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 
Smiih,  for  the  plaintiff. 
Hoffman^  for  the  defendants. 


Clavier  v.  His  Creditors.     IX.  390. 

HELD^  three-fourths  of  the  creditors  in  number  and  in  amount 
must  concur  in  the  grant  of  a  respite.     Civil  Code,  438,  art.  3. 


Hall  V.  Farrow's  Bail.     IX.  391. 

HBLDy  although  the  proceedings  on  a  bail  bond  partake  of  the 
nature  of  a  new  action,  the  form  need  not  be  the  same:  and  the  no- 
tice of  motion  in  court  required  by  law  may  be  signed  by  an  attorney. 
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Sere  v.  Armitage  et  al.     IX.  394. 

A- justice  and  constable,  who  proceed  in  a  case  after  a  prohibition,  and  a  person  who  aids 

the  constable,  are  trespassers. 
A  void  authority  will  not  justify  a  trespass  though  the  party  acting  under  it  is  in  good 

&ith. 
If  there  are  several  defendants,  and  they  plead  separately,  they  may  have  the  cause  tried 

separately,  but  if  they  go  to  trial  jointly,  and  suffer  a  verdict  to  be  given  against  them, 

they  cannot  afterwards  object  to  it  as  error. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Porter,  J. — ^The  petition  alleges,  that  the  defendants  abused,  ill- 
treated,  assaulted,  and  falsely  imprisoned  the  plaintiff,  to  his  damage 
two  thousand  dollars. 

The  defendants  plead  separately. 

Armitage  denying  generally,  the  allegations  contained  in  the  pe- 
tition, and  Ha3aies  adding  to  the  same  defence,  the  further  special 
matter,  that  what  he  did  in  the  premises  was  done  by  him  as  consta- 
ble, in  virtue  of  a  legal  writ  of  capias  ad  satisfaciendum^  issued  by 
Samuel  Brownjohn,  justice  of  the  peace  of  the  upper  banlieu,  of  the 
city  of  New  Orleans. 

The  testimony  taken  established  the  fact  of  the  arrest;  and  that 
Armitage  was  actively  assisting  the  officer,  Henry. 

The  defendants  offered  in  evidence,  an  execution  issued  by  the 
justice  of  the  peace,  Brownjohn,  dated  10th  of  July,  1819,  directed 
to  Henry,  or  any  other  constable,  ordering  that  Ser6  be  taken  and 
committed  to  prison,  until  the  judgment,  in  the  case  of  Armitage  v. 
Ser6,  was  satisfied  by  him.  Also,  another  capias  ad  satisfaciejidumy 
issued  by  the  same  justice  to  the  same  officer,  dated  21st  of  July, 
1819,  directing  him  to  seize  and  commit  Sere  to  prison.  On  this 
last  execution,  there  is  a  return  of  the  constable,  *«  received  the 
within  ui  full,  22d  of  July,  1819.'' 

Brownjohn  was  admitted  to  be  a  justice  of  the  peace,  duly  com- 
missioned for  the  upper  banlieu,  of  the  city  of  New  Orleans. 

The  plaintiff  produced  in  evidence,  a  record  from  the  district  court 
showing,  that  on  the  30th  day  of  June,  1819,  he  had  obtained  from 
that  court,  a  prohibition,  enjoining  the  said  S.  Brownjohn,  and  his 
constables,  from  any  further  proceedings  in  this  case.  The  order 
granting  this  prohibition,  was  not  rescinded  or  discharged,  until  the 
21st  of  July  following. 

The  cause  was  submitted  to  a  jury,  who  found  for  the  plaintiffs. 
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damages  500  dollais.  There  was  judgment  accordingly,  and  from  it 
this  appeal  has  been  taken. 

It  appearing,  by  evidence,  that  the  execution  under  which  this 
officer  acted,  was  issued  after  a  prohibition  had  gone  to  the  magistrate 
and  constables,  inhibiting  all  further  proceedings  in  this  case,  I  am 
of  opinion,  that  the  magistrate  and  his  officers  who  disobeyed  it, 
were  trespassers.  Jacob's  Law  Diet.  vol.  5,  p.  318.  3  Black.  Com. 
112, 113.  Under  this  view  of  the  subject,  it  becomes  unnecessary 
to  examine  the  question  raised,  as  to  the  jurisdiction  of  the  justice  of 
the  peace,  and  it  only  remains  to  consider. 

If  Armitage,  to  whom  the  prohibition  did  not  issue,  can  be  made 
responsible  to  the  same  extent  as  the  officer. 

If  the  verdict  assessing  damages  jointly,  when  the  parties  plead 
separately,  vitiates  the  proceedings. 

On  the  first  point,  as  Armitage  had  not  any  authority  to  assist  in 
the  execution  of  the  writ,  except  in  aiding  the  officer  to  whom  it 
was  directed,  he  cannot  claim  exemption  from  liability  to  a  greater 
extent  than  that  officer  can;  it  would  justify  all  kinds  of  excesses, 
were  it  held,  that  a  party  could  be  protected  in  the  commission  of 
an  injury,  by  setting  up  the  authority  of  another  who  had  no  right 
to  give  it. 

As  to  the  irregularity  of  the  verdict,  I  understand  the  law  to  be; 
that  tlie  defendants  having  pleaded  separately,  might,  if  they  had 
judged  it  advantageous,  have  had  their  cause  tried  separately.  4  Mass. 
419;  1  Johns.  Rep.  290;  11  Coke,  5.  But  having  submitted,  without 
objection,  to  let  the  jury  pass  on  them  together,  and  taken  their 
chance  in  a  verdict  in  that  way,  it  is  now  too  late  for  either  of 
them  to  insist  that  the  case  should  be  examined  over  again. 

On  looking  into  the  evidence,  I  cannot  see  any  thing  which  would 
justify  an  interference  with  the  verdict.  Cases  of  tort,  where  dam- 
ages are  assessed,  fall  peculiarly  within  the  province  of  a  jury,  and 
courts  should  never  disturb  their  finding,  unless  a  very  strong  case 
of  injustice  is  clearly  made  out. 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the  parish  court 
be  affirmed,  with  costs. 

Martin,  J.,  concurred. 

Mathews,  J. — I  am  of  the  same  opinion. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  affirmed,  with  costs. 
DeniSy  for  the  plaintiff. 
Preston^  for  the  defendants. 
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Louisiana  Bank  v.  Bank  United  States.     IX.  392. 

Possession  is  prima  facie  evidence  of  property,  in  a  bank  note. 

APPEAL  from  the  court  of  the  first  district. 

PoBTER,  J. — The  Bank  of  Louisiana  sued  that  of  the  United 
States,  on  a  post  note,  for  1000  dollars,  payable  to  Harman,  cashier 
of  the  Louisiana  Bank,  and  endorsed  by  him  in  blank. 

The  answer  states,  that  one  John  W.  Handley  had  alleged,  that 
the  note  on  which  the  suit  was  brought,  had  been  lost  to  him  by  a 
late  robbery  of  the  mail,  and  that  he  had  cautioned  the  defendant3 
not  to  pay  it  to  any  other  person  but  him. 

They  further  plead,  that  the  question  of  property  in  the  note,  is 
now  at  issue,  in  the  suit  of  Handley  v.  The  Louisiana  Bank. 

By  consent,  the  evidence  taken  in  that  case  has  been  made  part  of 
the  record  in  this,  and  considered  as  testimony  in  this  cause. 

It  shows  clearly  the  loss  of  the  note,  and  that  it  was  the  property 
of  Handley,  at  the  time  it  was  taken  out  of  the  mail.  But  it  is  not 
so  satisfactory,  as  to  the  time  when  it  came  into  the  possession  of  the 
Louisiana  Bank;  and  the  conclusions  which  may  be  drawn  from  it, 
have  been  much  controverted  and  debated  in  the  argument. 

There  is  one  thing,  however,  certain,  that  it  does  not  prove,  that 
the  Louisiana  Bank  received  the  note  in  question,  in  bad  faith,  and 
with  a  knowledge  that  it  was  stolen;  and  this  proof,  I  think,  is 
essential  to  enable  the  defendants  to  succeed  in  the  defence  they 
have  set  up. 

The  law  stated  in  the  latest  and  most  esteemed  work,  on  bills  of 
exchange,  makes  it  the  duty  of  the  holder  of  a  note,  other  than  a 
bank  note,  payable  to  bearer,  to  prove  that  he  came  by  it  dona  fide 
and  for  a  valuable  consideration.    Chitty  on  Bills,  87. 

But  in  respect  to  bank  notes,  a  different  system  has  been  estab- 
lished, and  it  is  held,  that  the  person  in  possession  of  a  security  of 
that  description,  is  not  under  the  necessity  of  proving,  in  the  first 
instance,  how  he  acquired  it.  But  that  it  behooves  him  who  objects 
to  the  payment,  to  establish  the  facts  on  which  that  payment  is 
refused.  Chitty  on  Bills,  393;  13  East,  130;  2  Campb.  sec.  5;  also 
note  to  13  East,  130. 

The  rule  contained  in  these  decisions,  although  not  positive  law 
here,  is  one  which  I  consider  equitable  and  just,  and  useful  in  its 
application,  in  a  country  where  bank  notes  form  so  large  a  part  of 
the  circulating  medium. 

For  these  reasons,  and  for  those  contained  in  the  opinion  of  the 
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presiding  judge  of  the  court,  which  I  have  read,  and  in  which  I  con- 
cur, I  am  of  opinion  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs. 

Martin,  J. — We  would  look  in  vain,  in  the  laws  of  Spain,  for 
the  principles  that  are  to  direct  us  in  the  transfer  of  bank  paper. 
Great  Britain  and  the  United  States  are,  perhaps,  the  only  countries 
in  which  it  forms  the  greatest  part  of  the  circulating  medium,  and  in 
which  questions,  like  that  now  under  consideration,  present  them- 
selves. 

Since  the  establishment  of  banks  in  Louisiana,  their  notes  have 
circulated  like  the  specie  which  they  represent,  as  generally  and 
freely  as  in  Great  Britain  and  the  United  States;  and  this  has  in- 
sensibly introduced  so  much  of  the  laws,  usage,  or  practice  of  those 
countries,  as  is  necessary  to  regulate  the  mode  in  which  the  affairs 
of  these  institutions  are  transacted,  and  the  circulation  and  transfer 
of  their  notes;  perhaps,  rendered  obsolete,  so  much  of  our  former 
laws  as  is  absolutely  inconsistent  therewith. 

Hence,  even  if  that  part  of  the  ordinance  of  Bilbao,  which  regu- 
lates blank  endorsements,  appeared  to  have  been  in  force  before  the 
establishment  of  our  banks  as  by  far  the  greatest  part  of  the  paper 
discounted  by  them,  is  endorsed  in  blank;  our  courts  would  perhaps, 
readily  recognise  the  property  k\{  a  bank,  in  a  note  discounted  by  it, 
without  the  endorsement  having  been  filled. 

I  therefore  think,  that  the  district  court  did  not  err  in  giving  judg- 
ment for  the  plaintiffs,  although  they  did  not  show  from  whom, 
when,  or  in  what  manner  they  became  possessed  of  the  noto  of  the 
defendant  bank.  The  circulation  of  such  paper  would  be  very  much 
obstructed  indeed,  if  a  bank,  who  receives  it,  was  bound  to  provide 
itself  with  evidence  of  having  fairly  come  by  it 

I  think  we  ought  to  affirm  the  judgment. 

Mathews,  J. — ^This  suit  is  prosecuted  on  a  note  of  the  Bank  of 
the  United  States,  made  payable  to  order,  and  endorsed  in  blank. 
The  evidence  in  the  case  leaves  no  doubt  of  its  having  been  stolen 
from  the  mail,  on  its  way  from  Natchez  to  New  Orleans,  and  it  is 
not  shown  by  the  plaintiffs  that  they  received  it  in  good  faith,  and 
for  a  valuable  consideration. 

If  this  be  necessary  in  regard  to  bank  notes,  as  it  is  perhaps  in 
ordinary  notes,  or  bills  payable  to  bearer,  and  may  possibly  be  also 
to  those  endorsed  in  blank,  the  plaintiffs  have  not  supported  their 
case. 

But  it  is  believed,  that  even  admitting  that  the  burden  of  proof,  as 
to  good  faith,  and  consideration  in  ordinary  commercial  bills  and 
notes,  lies  on  the  holder,  an  exception  is  adopted  in  law,  in  case  of 
bank  notes. 

The  facility  with  which  they  pass  from  hand  to  hand,  the  circum- 
stance of  their  not  being  esteemed  like  bills  of  exchange,  as  mere 
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securities  of  debt,  but  treated  as  money  in  the  ordinary  course  and 
transaction  of  business,  by  the  general  consent  of  mankind,  (as  ob- 
served in  the  case  of  Miller  v.  Rain,  1  Burr.  457,)  shows,  that  they 
may,  with  propriety  be  placed  on  a  footing,  different  in  some  re- 
spects, from  that  of  ordinary  bills  and  notes.  Possession  is  prima 
yhcie  evidence  of  property  in  them,  and  the  holder  is  entitled  to  all 
the  benefits  resulting  from  a  rightful  ownership,  until  the  contrary 
be  made  apparent. 

Testing  the  judgment  of  the  district  court  by  these  niles,  and  the 
evidence  in  the  cause,  I  am  unable  to  discover  any  error  in  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  it  be  affirmed, 
with  costs. 

Moreau,  for  the  plaintiffs. 

Duncan^  for  the  defendants. 


Randal  v.  Moore  et  ah     IX.  403. 


Credits  assigned  are  liable  to  attachment  for  the  debts  of  the  transferor,  before  notice  to 

tho  debtors. 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J. — The  main,  and  indeed  the  only  question  to  be  decided 
in  this  cause,  is  the  effect  of  a  deed  of  assignment  and  trust,  made 
by  the  principal  debtors  in  Philadelphia,  as  against  the  rights  of  the 
attaching  creditor. 

It  has  been  settled,  by  a  series  of  decisions  in  this  court,  that  there 
must  be  delivery  of  the  thing  sold,  as  well  as  a  contract  of  sale,  to 
enable  t|y  vendee  to  resist,  with  success,  the  claim  of  a  creditor,  who 
may  levy  an  attachment  on  it;  and  that,  whether  the  parties  con- 
tracted out  of  this  state  or  within  its  limits. 

The  same  principle  must  govern  the  cession  of  a  debt,  as  our  sta- 
tute "  provides,  that  the  transferee  is  only  possessed  as  it  regards 
thitd  persons,  after  notice  has  been  given  to  the  debtor  of  the  transfer 
having  taken  place."    Civil  Code,  368,  art.- 122. 
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Larche  t^.  Jackson.    IX.  408. 

The  party  who  saccecds  on  the  question  of  title,  in  a  sait  for  land,  may  yet  be  obliged  to 

pay  damages  for  an  illegal  and  forcible  entry. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans 

Porter,  J. — The  petition  alleges  property  in  the  plaintiff,  of  a  cer- 
tain lot  of  ground,  situated  in  this  city,  on  Dorsier  lane;  and  that  a 
certain  J.  Mitchell  had  entered  upon-  the  premises,  and  cut  down 
and  destroyed  the  gate  thereon,  belonging  to  the  petitioner,  to  her 
damage  of  500  dollars.  It  is  further  alleged,  that  the  defendant,  acting 
under  the  orders  of  one  A.  Jackson,  had  commenced  building  a  brick 
wall  on  a  lot  adjoining,  and  had  placed  a  part  of  the  said  wall  on 
the  lot  before  mentioned,  although  expressly  forbidden,  and  warned 
not  to  do  so.  An  injunction  is  prayed  for,  prohibiting  the  said  Mitchell 
from  proceeding  any  further  in  the  erection  of  the  wall,  and  judg- 
ment is  asked  for  the  damages  abeady  mentioned. 
The  judge  granted  the  injunction. 

The  defendant  answered,  denying  the  facts  and  allegations,  and 
setting  up  special  matter  in  defence.  This  answer  was  afterwards 
withdrawn  and  a  supplemental  one  filed,  vouching  A.  Jackson,  as 
the  owner  of  the  lot,  and  the  person  interested  in  the  defence  of  the 
suit. 

A.  Jackson,  the  person  thus  cited  in  warranty,  appeared  and  filed 
an  answer,  which  contained  the  general  issue,  that  he  was  the  owner 
of  the  lot,  and  had  been  in  possession  of  it  for  ten  years.  But  that  if 
it  should  be  decreed  to  be  the  property  of  the  petitioner,  still,  he  had  a 
right  of  placing  half  a  wall  there,  not  more  than  eighteen  inches  thick. 
Testimony,  both  oral  and  written,  was  taken  down  on  the  trial  of 
•  the  cause,  which,  from  the  manner  the  cause  comes  up,  it  is  unneces- 
sary to  set  forth  at  length. 

The  court  gave  judgment,  dismissing  the  injunction,  but^^ecreeing, 

that  the  defendant  pay  five  dollars  and  costs  of  suit,  for  the  trespass. 

From  this  decision,  the  defendant  appealed,  and  alleges,  that  it  is 

inconsistent  in  dissolving  the  injunction,  and  yet  decreeing  him  to 

pay  damages  and  costs. 

It  has  been  already  decided  by  this  court,  in  the  case  of  White  v. 
Wells's  Executors,  5  Martin^  652,  that  the  party  who  succeeds  on  the 
question  of  title,  in  a  suit  for  land,  may  yet  be  obliged  to  pay  damages^ 
for  an  illegal  atid  forcible  entry  on  it. 

That  decision  proceeded  on  the  principle  that  men  should  not  be 
permitted  to  do  justice  to  themselves,by  an  act  of  violence^  and  from 
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fL  wish  to  enforce  that  principle  of  our  law,  which  guards  and  protects 
possession,  until  title  is  shown  and  proved. 

I  am  of  opinion,  that  the  doctrine  laid  ^own  there,  was  sound  and 
correct,  and  applicable  to  this  case. 

The  evidence  supports  the  conclusion  which  the  parish  judge  drew 
from  it,  and  I  think  the  judgment  rendered  below  should  be  affirmed^ 
with  costs. 

Mabtin,  J. — I  concur  in  this  opinion. 

Mathews,  J.— I  do  also; 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judgment 
be  affirmed,  with  costs. 
.  Hennefij  for  the  plaintiff. 
Livingston^  for  the  defendant 
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